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PREFACE 


This  volume  completes  the  twenty-ninth  year  of  the 
"Insurance  Digest."  It  contains  the  substance  of  the 
opinions  rendered  in  882  cases  in  so  far  as  any  insurance 
question  was  involved,  together  with  citations  from 
many  leading  articles  and  references  to  annotations,  re- 
lating to  insurance,  appearing  in  the  law  periodicals  and 
reports  published  during  the  year  ending  October  31, 
1916.    The  cases  are  classified  as  follows : 

Fire   247 

Life   184 

Fraternal   168 

Accident  96 

Marine   10 

Miscellaneous   177 

The  declarations  of  law  in  each  of  the  cases  and  the 
subjects  of  the  several  articles  and  notations  are  con- 
cisely indexed  and  cross-indexed  under  appropriate 
headings  and  are  localized  by  reference  to  the  state  in 
which  the  particular  decision  was  made. 

I  express  my  obligations  to  Mr.  Frank  G.  West,  of 
the  Indianapolis  Bar,  for  assistance  in  the  preparation 
of  this  volume. 

GUILFORD  A.  DEITCH. 

Indianapolis,  Indiana,  December  30,  1916. 
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EXPLANATION  OF  ABBREVIATIONS 
USED  IN  THIS  VOLUME 


OFFICIAL  COURT  REPORTS 


See  paoe  vii  for  abbrtviationa  of  "Unofficial  Reportn  and  Law  Periodicals." 

Ala Alabama  Supreme  Court  Reports. 

App.  D.  C District  of  Columbia  Court  of  Appeals  Reports. 

App.  Div New  York  Supreme  Court,  Appellate  Division. 

Ark.   Arkansas  Supreme  Court  Reports. 

CaL    California  Supreme  Court  Reports. 

Can.   S.  C Canadian  Supreme  Court  Reports. 

Civ.  Pro New  York  Civil  Procedure  Reports. 

Colo Colorado  Supreme  Court  Reports. 

Colo.  App Colorado  Court  of  Appeals  Reports. 

Conn Connecticut  Supreme  Court  of  Errors,  Reports. 

Del.  Ch Delaware  Chancery  Reports. 

Dick New  Jersey  Equity  Reports. 

Fla Florida  Supreme  Court  Reports. 

Ga.   Georeria  Supreme  Court  Reports. 

Houst..    Houston  (Delaware  Superior  Court  and  Court  of 

Errors  and  Appeals). 

Ill Illinois  Supreme  Court  Reports. 

111.  App Illinois  Appellate  Court  Reports. 

Ind Indiana  Supreme  Court  of  Judicature  Reports. 

Ind.  App Indiana  Appellate  Court  Reports. 

la.    Iowa  Supreme  Court  Reports. 

Kan.    Kansas  Supreme  Court  Reports. 

Kan.  App.    Kansas  Court  of  Appeals  Reports. 

Ky Kentucky  Court  of  Appeals  Reports. 

La.  Ann Louisiana  Supreme  Court  Reports. 

Mass Massachusetts  Supreme  Judicial  Court  Reports. 

Md Maryland  Court  of  Appeals  Reports. 

Me Maine  Supreme  Judicial  Court  Reports. 

Mich Michisran  Supreme  Court  Reports. 

Minn Minnesota  Supreme  Court  Reports. 

Misc New  York  Miscellaneous  Reports. 

Miss Mississippi  Supreme  Court  Reports. 

Mo Missouri  Supreme  Court  Reports. 

Mo.  App Missouri  Court  of  Appeals  Reports. 

Mont.    Montana  Supreme  Court  Reports. 

N.   B New  Brunswick  Reports. 

N.  B.  Eq New  Brunswick  Equity  Reports. 

N.  C North  Carolina  Supreme  Court  Reports. 

N.  D. North  Dakota  Supreme  Court  Reports. 

(V) 
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vi  Explanation  op  Abbreviations        CVol.  xxix 

N.  H New  Hampshire  Supreme  Court  Reports. 

N.  J.  B3q New  Jersey  Equity  Reports. 

N.  J.  Ij New  Jersey  Law  Reports. 

N.  S Nova  Scotia  Reports. 

N.  T.   New  York  Court  of  Appeals  Reports. 

Neb. Nebraska  Supreme  Court  Reports. 

Ohio   St.    Ohio  Supreme  Court  Reports. 

Ont.   Ontario  Reports. 

Ont  App Ontario  Appeal  Reports. 

Ore Oregon  Supreme  Court  Reports. 

Pa.   Pennsylvania  Supreme  Court  Reports. 

Rap.  Jud.  QuebecB.R. Rapports  Judiciaries  De  Quebec;  Cour  du  Banc 
de  la  Rine. 

Rap.  Jud.  Quebec,C.S. Rapports  Judiciaries  De  Quebec;  Cour  Superi- 
eure. 

R.  I Rhode  Island  Supreme  Court  Reports. 

S.  C South  Carolina  Supreme  Court  Reports. 

S.  D South  Dakota  Supreme  Court  Reports. 

Tenn Tennessee  Supreme  Court  Reports. 

Tex.   Texas  Supreme  Court  Reports. 

Tex.  C.  C.  A Texas  Court  of  Civil  Appeals  Reports. 

U.  S United  States  Supreme  Court  Reports. 

U.  S.  App United  States  Circuit  Courts  of  Appeals  Reports. 

Utah   Utah  Supreme  Court  Reports. 

Va Virginia  Supreme  Court  of  Appeals  Reports. 

Vt Vermont  Supreme  Court  Reports. 

W.  Va.  West  Virsrinia  Supreme  Court  of  Appeals  Re- 
ports. 

Wash Washington  Supreme  Court  Reports. 

Wis Wisconsin  Supreme  Court  Reports. 
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EXPLANATION  OF  ABBREVIATIONS 
USED  IN  THIS  VOLUME 


UNOFFICIAL  REPORTS  AND 
LAW  PERIODICALS 


See  preceeding  pages  for  €ibbreviatione  of  *' Official  Reports." 

Adv.  S.  U.  S Advance  Sheets  United  States  Supreme  Court; 

Lawyers'    Co-Operative   Pub.    Co.,    Rochester. 

N.  Y. 

Alh.  L.  J Albany  Law  Journal,  Albany,  N.  Y. 

Am.  L.  Reg American  Law  Re^rister ;  Philadelphia. 

Am.  L.  Rev American  Law  Review;  St.  Louis,  Mo. 

Am.  St  R. American  State  Reports. 

Am.  &  EniT.  Corp.Cas.  American  and  English  Corporation  Cases. 

[1916]  A.  C Appeal  Cases  [1916]  "The  Law  Reports,"  Lon- 
don, England. 

Atl Atlantic    Reporter ;    West    Publishing    Co. ,    St. 

Paul,  BCinn. 

Austral.  L.  T Australian  Law  Times;  Melbourne  and  Ade- 
laide, Australia. 

C.  C.  A United  States  Circuit  Courts  of  Appeals  Re- 
ports; Lawyers*  Co-Operative  Pub.  Co., 
Rochester,  N.  Y. 

Can.  L.  T Canadian  Law  Times;  Toronto,  Ont,  Canada. 

Cent.  L.  J Central  X^aw  Journal;  St.  Louis,  Mo. 

[1916]  Ch.  D Chancery  Division  [1916]     "The  Law  Reports," 

London,  England. 

Ch.  L.  J.  Wkly Chicago  Law  Journal,  Weekly;  Chicago,  UL 

Ch.  L.  N Chicago  Legal  News,  Chicago,  111. 

Dauphin  Co.  R. Dauphin  County  Reporter;  Harrisburg.  Pa. 

DeL  Co.  Rep Delaware  County  Reporter;  Chester,  Pa. 

Det,  L.  N Detroit  Legal  News,  Detroit,  Mich. 

Fed Federal    Reporter;    West    Publishing    Co.,    St. 

Paul,  Minn. 

Green  Bag,  The Boston,  Biass. 

Harv.  L.  R Harvard  Law  Review;  Cambridge,  Mass. 

Ins.   L.  J. Insurance  Law  Journal;  New  York,  N.  Y. 

Ky.  L.  R Kentucky  Law  Reporter;  Frankfort,  Ky. 

L.  J.  Ch.  N.  S Chancery  Division  .  _         ,  ,  _ 

T      T    n   ^    ikT    a  »>-.i       r^         ii  /  Law  Joumal  Re- 

L.  J.  P.  C.  N.  S Privy  Council  f^     ports. 

Lk  J.  P.  D.  ft  A.  N.  S. .  Probate  Division  and  Appeal  t     New  Series, 

L.  J.  Q.  B.  N.  S Queen's  Bench  Division  ^     London.  Eng. 

L.  R.  A Lawyers'  Reports,  Annotated;  Lawyers'  Co-Op- 
erative Pub.  Co.,  Rochester,  N.  Y. 
Lack.  L.  N Lackawanna  Legal  News;  Lackawanna,  Pa. 

(vli) 
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Lane.  L.  R Liancaster  Law  Review;  Lancaster,  Pa. 

Law  T.  R Law  Times  Reports;  London,  En£:land. 

Leg.  Int The  Legal  Intellierencer;  Philadelphia,  Pa. 

Mo.  App.  R Missouri  Appeal  Reporter;  Kansas  City,  Mo. 

Mont.  Co.  L.  R Montgromery    County     Law    Reporter;     Norris- 

town.  Pa. 

N.  C.  R National  Corporation  Reporter;  Chicago.  111. 

N.  E Northeastern    Reporter;    West    Publishing   Co., 

St.  Paul.  Minn. 

N.  J.  L.  J New  Jersey  Law  Journal,  Plainfield,  N.  J. 

N.  W Northwestern    Reporter;    West    Publishing   Co., 

St.  Paul.  Minn. 

N.  W.  L.  R Norhtwestern  Law  Review,  Chicago,  111. 

N.  Y.  Supp New   York    Supplement;    West    Publishing   Co., 

St.  Paul,  Minn. 

Neb.  L.  N Nebraska  Legal  News;  Lincoln,  Neb. 

North.  Co.  Rep Northampton  County  Reporter;  Easton,  Pa. 

O.  C.  R Ohio    Circuit    Reports;    Columbus    and    Cincin- 
nati, O. 

O.  D Ohio  Decisions;  Norwalk,  O. 

O.   F.  D Ohio  Federal  Decisions;  Norwalk,  O. 

O.  L.  J Ohio  Law  Journal;  Columbus,  O. 

O.  L.  N Ohio  Legal  News;  Norwalk,  O. 

O.  N.  P Ohio  Nisi  Prius  Decisions;  Columbus  and  Cin- 
cinnati, O. 

[1916]   P Probate  Division   "The  Law  Reports" ;  London, 

England. 
Pa.  Co.  Ct Pennsylvania  County  Court  Reports;   Philadel- 
phia, Pa. 
Pa.  Dist.  R Pennsylvania  District  Court  Reports;  Philadel- 
phia, Pa. 
Pa.  Super.  Ct Pennsylvania  Superior  Court  Reports;  Philadel- 
phia, Pa. 

Pac Pacific  Reporter;  West  Pub.  Co.,  St.  Paul,  Minn. 

[1916]  Q.  B.  D Queen'.s  Bench  Division  [1916]     "The  Law  Re- 
ports"; London,  England. 

Pitts.  L.  J Pittsburg  Legal  News;  Pittsburg,  Pa. 

S Southern    Reporter;    West    Publishing    Co.,    St. 

Paul.  Minn. 

S.  C.  R United    States   Supreme   Court   Reporter;    West 

Publishing  Co.,  St.  Paul.  Minn. 

S.  E Southeastern    Reporter;    West    Publishing    Co., 

St.  Paul,  Minn. 

Sc.  L.  R Scottish  Law  Reporter;  Edinburgh.  Scotland. 

Sc.  L.  T Scots  Law  Times,  Edinburgh.  Scotland. 

Super.  &  C  P Ohio   Superior  and  Common   Pleas  Courts  Re- 
porter; Norwalk,  O. 

S.   W Southwestern    Reporter;    West    Publishing    Co., 

St.  Paul,  Minn. 

Va.  L.  Reg Virginia  Law  Register;  Lynchburg,  Va. 

Va,  S.  C.  R Virginia    Supreme    Court    Reporter;    Richmond, 

Vt. 

Wash.  L.  R Washington  Law  Reporter;  Washington.  D.   C. 

Wk.  L.  B Weekly  Law   Bulletin  and   Ohio  Law   Journal; 

Columbus,  O. 

W.   N.  C Weekly  Notes  of  Cases;  Philadelphia,  Pa, 

Yale  L.  J Yale  Law  Journal;  Box  1341.  New  Haven.  Conn. 
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Policy — Loss  Payable  Clause — Rights  of  Mortgagee: 

A  policy  in  the  name  of  the  owner  of  the  insured  property 
with  a  loss  payable  clause  in  favor  of  the  mortgagee  constituted 
a  contract  with  both  the  owner  and  the  mortgagee  upon  which 
each  one  could  maintain  an  action  in  his  own  name  to  recover 
to  the  extent  of  his  interest. 

Same — Relation  to  Property: 

A  policy  of  fire  insurance  is  not  an  incident  to  the  estate  nor 
does  it  run  with  the  land. 

Same — Assignment — Nature  of  Contract: 

The  assignment  of  a  policy  when  accepted  by  Insurer  oper- 
ates by  way  of  novation  to  discharge  the  rights  and  obligations 
incident  to  the  original  parties,  and  by  agreement  of  the  parties 
and  operation  of  law  gives  birth  to  a  new  contract  between  the 
Insurer  and  the  assignee  upon  the  old  terms. 

Same— Change  of  Title — Forfeiture: 

The  transfer  of  title  to  insured's  property  without  the  assent 
in  writing  or  in  print  of  the  insurer  renders  the  insurance  void 
as  to  all  persons  other  than  the  mortgagee  under  Rev.  Laws 
Mass.  Ch.  118,  Sec.  60,  in  the  absence  of  an  estoppel  or  waiver. 

Same — Same — Waiver: 

The  evidence  showed  that  a  broker  had  telephoned  the  in- 
surer's agent  "that  the  buildings  had  Ijeen  sold"  and  that  "he 
(the  broker)  asked  Mr.  L  (the  agent)  if  he  'would  take  care  of 
it,'  and  that  Mr.  L  said  that  he  would."  The  name  of  the  pur- 
chaser was  not  disclosed  to  insurer  or  its  agent  and  the  policy 
was  never  brought  in  for  endorsement  Held,  That  there  was  no 
just  ground  for  claiming  waiver  by  the  insurer  on  account  of 
change  of  title. 

Same — Proofs  of  Loss — Unreasonable  Delay: 

The  unexplained  and  unexcused  delay  of  three  months  in 
furnishing  proofs  of  loss  was  so  unreasonable  as  to  avoid  re- 
covery. 

[Judgment  for  company.] 

Swaine  v.  Teutonia  Fire  Ins.  Co.  (Mass.  S.  J.  C.) : 

109  Northeastern  Reporter  (November  2,  1915)   825. 


Action  on  Policy — Res  Adjudicata — Conviction  of  Assured: 

That  insured  was  convicted  of  having  set  fire  to  the  property 
insured  was  not  res  adjudicata  of  the  liability  of  the  insurer. 
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Same — ^Arson — Evidence : 

Conviction  of  insured  for  having  fired  his  property  may  not 
be  offered  in  evidence  except  for  impeachment  purposes. 

[Judgment  for  plain tUts  below.     Here  reversed  in  favor  of  com- 
pany.] 

Liverpool  &  London  &  Globe  Ins.  Co.  v.  Wright  et  al. 
(Ky.  C.  A.) : 

179  Southwestern  Reporter  (November  3,  1916)   49. 

Policy — Ri8l( — Buiidings  in  Course  of  Construction: 

The  policies  insuring  plaintiffs  property  were  in  two  forms 
diftering  only  in  that  form  No.  1  provided:  "Permission  to  make 
necessary  alterations  and  repairs,  and  for  other  concurrent  in- 
surance," and  that  No.  2  provided:  "Permission  to  make  neces- 
sary alterations  and  repairs,  and  for  additional  construction, 
this  policy  to  cover  same,  and  for  other  insurance."  Held,  That 
in  an  action  to  determine  and  apportion  the  liability  of  the 
several  insurers  the  court  rightly  held  that  policies  containing 
form  No.  1  not  purporting  to  cover  subsequent  construction 
covered  property  in  the  process  of  construction  at  the  time  of 
their  issuance,  and  that  other  policies  of  like  form  issued  prior 
to  the  commencement  of  the  work  of  construction  did  not  cover 
such  new  structures. 

Action  on  Policy — Risk — Evidence: 

In  such  an  action  the  court  did  not  err  in  refusing  offered 
proof  as  to  conversations  between  the  soliciting  agent  of  certain 
of  the  Insurance  companies  and  the  insured  relative  to  matters 
in  connection  with  the  risk  to  be  covered  by  policies  taken  out 
before  the  commencement  of  the  new  structures. 

Policy — Co-Insurance  Clause — Construction: 

A  provision  requiring  percentage  co-insurance  was  satisfied, 
though  such  co-insurance  did  not  cover  all  of  the  property  in- 
sured by  the  objecting  insurer,  it  being  sufficient  in  amount  and 
there  being  no  provision  that  such  co-insurance  should  be  con- 
current and  cover  the  property  as  a  whole. 

Same — Average  Clause — Construction: 

The  "average"  or  ''distribution"  clause,  providing  that  the 
amount  insured  should  attach  in  the  proportion  that  the  value  of 
the  property  covered  by  the  policy  contained  in  each  of  certain 
places  where  located  bore  to  the  value  of  all  of  it,  has  no  appli- 
cation where  the  insured  property  is  in  one  place. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurers.] 
Northwestern  Fuel  Co.   v.   Boston   Ins.   Co.  et  al.    (Minn. 
S.  C.) : 

154  Northwestern  Reporter  (November  12,  1915)   515. 

Action  on  Policy — Value — Evidence: 

An  experienced  furniture  dealer,  who  had  inspected  insured's 
stock  of  furniture,  was  competent  to  testify  as  to  its  value. 

Same — False  Swearing — Question  for  Jury: 

The  policy  provided  that  it  would  be  void  in  case  of  any 
fraud  or  false  swearing  of  insured  whether  before  or  after  loss. 
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It  was  claimed  by  the  insurer  that  the  insured  had  sworn  falsely 
as  to  the  value  of  the  furniture  d<estroyed;  that  he  had  falsely 
stated  that  all  of  it  was  destroyed  when  five  pieces  were  saved 
and  that  he  had  misrepresented  the  number  of  iron  beds  de- 
stroyed. There  was  evidence  to  the  effect  that  insured  had  stated 
to  the  adjuster  the  correct  value  of  the  goods  destroyed  and  that 
the  amount  appearing  in  the  proof  of  loss  was  inserted  after  he 
signed  it.  There  was  also  evidence  to  the  effect  that  he  had  told 
the  adjuster  that  certain  pieces  of  furniture  had  been  saved  and 
that  these  items  had  been  dictated  to  a  stenographer  who  took 
in  shorthand  the  oral  statements  of  the  insured  but  that  by  rea- 
son of  her  carelessness  such  salvage  was  not  shown  in  the  state- 
ment made  to  the  company.  There  was  also  evidence  to  the 
effect  that  the  number  of  iron  beds  in  the  building  as  stated  in 
the  proof  of  loss  was  inadvertently  arrived  at  by  adding  the 
number  and  value  of  the  class  of  such  furniture  to  an  original 
estimate.  Held,  That  under  this  evidence  it  was  a  question  for 
the  jury  as  to  whether  or  not  the  statements  in  the  proof  of  loss 
were  intentionally  false  so  as  to  prevent  recovery. 
Same — Same — Forfeiture : 

An  untrue  statement  in  proofs  of  loss  in  order  to  avoid  the 
insurance  must  have  been  intentionally  and  knowingly  made  by 
the  insured. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Willis  V.  Horticultural  Fire  Relief  (Ore.  S.  C.) : 

152  Pacific  Reporter   (November  15,  1915)    259. 

Policy — Books  of  Account — Substantial  Compliance: 

Substantial  compliance  with  a  provision  in  a  fire  insurance 
policy  requiring  "that  the  assured  will  keep  a  book  containing 
a  faithful  record  of  all  cotton  put  into  and  taken  out  from  the 
gin  or  cotton  house,  and  that  such  record  will  be  produced  in 
case  of  loss/'  is  sufficient;  and  where  the  assured  keeps  and  pro- 
duces a  record  from  which  the  amount  and  value  of  insured  cot- 
ton contained  in  such  house  and  destroyed  at  the  time  of  the  fire 
can  be  reasonably  ascertained,  there  is  substantial  compliance 
therewith. 
Same — False  Swearing — Forfeiture: 

A  wilful,  intentional  breach  of  the  fraud  and  false  swearing 
provision  of  the  Oklahoma  standard  fire  insurance  policy  by  the 
insured  as  to  a  material  matter  in  the  proof  of  loss  avoids  the 
policy. 
Same — Same-— Question  for  Jury: 

Whether  a  statement  contained  in  a  proof  of  loss  furnished 
to  an  insurer  in  compliance  with  the  terms  of  an  insurance  policy 
contains  a  statement  as  to  material  matter,  false  to  the  knowl- 
edge of  the  assured  and  wilfully  made  with  intent  to  deceive, 
is  a  question  of  fact  to  be  determined  by  the  jury,  under  proper 
instructions,  upon  consideration  of  all  the  facts  and  circum- 
stances in  evidence  surrounding  the  making  of  the  same. 

[Judgrment  for  plaintiff  below.     Here  affirmed  a^ains^t  cortpany.] 
Royal  Ins.  Co.  v.  Scritchfield  (Okla.  S.  C.) : 

162    Pacific   Reporter    (November   15,    1915)    97. 
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Action  on  Policy — Ownership-Question  for  Jury: 

Where  the  plaintiff  produced  evidence  of  ownership  of  the 
insured  property  and  the  insurer  introduced  evidence  to  the  con- 
trary the  question  of  ownership  was  for  the  jury. 

Same — Same — Delivery  in  Escrow: 

The  deposit  of  a  deed  in  escrow  to  be  delivered  upon  the 
performance  of  certain  conditions  passes  no  interest  prior  to  the 
performance  of  such  conditions. 

Same — Mistake  of  Agent  in  Writing  Policy — Parol  Evidence: 

Under  the  rule  that  if  a  parol  agreement  shall  be  reduced 
to  writing  and  some  part  of  it  shall  be  wrongly  put  down»  by 
mistake  of  one  or  both  parties  to  it»  then  the  real  fact  may  be 
shown  and  the  fact  will  determine  the  rights  of  the  parties,  it 
is  competent  to  prove  by  parol  that  the  insurer's  agent  in  making 
out  the  policy  had  inserted  the  name  of  the  insured's  agent  as 
owner. 

Same — Same — Evidence  Considered: 

There  was  testimony  to  the  effect  that  plaintiff's  husband, 
as  her  agent,  requested  the  issuance  of  a  policy  in  her  favor. 
The  agent  of  the  insurer  knew  that  the  property  belonged  to 
plaintiff  and  admitted  that  he  had  started  to  write  the  policy  in 
her  name  but  afterwards  struck  out  her  name  and  inserted  that 
of  her  husband.  Held,  That  this  evidence  showed  ownership  of 
the  property  In  the  plaintiff  at  the  time  of  the  issuance  of  the 
policy  and  that  the  agent  had  knowledge  of  such  fact  at  the  time 
of  the  writing  of  the  policy. 

Pol  icy — Parties — Contract : 

The  intention  of  the  parties  as  to  whose  name  the  policy 
should  be  issued  in  controls,  and  it  matters  not  whose  name  was 
actually  written  into  the  policy. 

Action  on  Policy — Ownership— Waiver: 

There  beinj;  evidence  that  the  insurer's  agent  knew  that  the 
title  to  the  property  insured  was  in  one  other  than  the  person 
designated  in  the  policy,  a  requested  instruction  that  there  was 
no  evidence  of  waiver  of  the  terms  of  the  policy  was  properly 
refused. 

rJiidcrrnent  for  i)lalntifr<^  beiow.     ITere  affirmed  against  company.] 
Btheredge  et  al.  v.  Aetna  Ins.  Co.  (S.  C.  S.  C.) : 

86  Somboastprn  Roportor  (November  20,  1915)   687. 

Action  against  Wrong-Doer — Subrogation — Judgment: 

In  an  action  by  an  owner  of  property  and  three  insurers 
against  a  railroad  company  alleged  to  have  been  responsible  for 
the  loss,  the  uncontradicted  evidence  established  a  loss  of  $6,500. 
A  verdict  was  returned  for  $2,500  in  favor  of  the  owner.  Two  of 
the  insurance  companies  were  non-suited,  and  the  third  was  not 
mentioned  in  the  verdict.  Held,  That,  on  appeal  by  the  insurers, 
such  verdict  and  judgment  could  not  be  sustained;  the  insurers 
having  the  right  to  join  in  the  action,  they  ought  not  be  put  to 
another  action. 
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Same — Evidence:  ' 

In  an  action  by  an  owner  of  property,  in  which  three  in- 
surers had  paid  insurance  on  account  of  the  loss,  it  was  not  nec- 
essary that  the  policies  be  proven.  So  far  as  the  wrong-doer 
was  concerned  it  was  primarily  liable  for  the  loss,  and  the  fact 
that  the  owners  had  insurance  could  not  affect  its  liability.  How- 
ever, the  policies  being  offered  in  evidence  on  the  defendant's 
demand,  they  ought  to  have  been  admitted. 

Same — Subrogation — Evidence  Considered : 

In  an  action  against  a  wrong-doer  in  which  three  insurers 
Joined,  one  of  the  insurers  having  proved  its  policy,  and  the  tes- 
timony confessedly  establishing  that  the  property  destroyed  ex- 
ceeded thje  sum  which  the  jury  allowed  the  owner,  a  verdict 
should  have  been  returned  in  favor  of  the  insurer  for  the  aAiount 
that  it  had  paid. 

Same — Primary  Liability — Subrogation: 

The  liability  of  an  insurer  is  secondary  to  that  of  a  railroad 
company  from  whose  negligence  the  insured  property  was  de- 
stroyed, and  the  fact  that  the  owner  had  received  part  payment 
of  the  loss  from  insurers  would  not  reduce  the  liability  of  the 
railroad  company. 

[Order  of  non-suit  as  to  insurers  below.    Here  reversed  in  favor 
of  insurers.] 

Farmers'  Mercantile  Co.  et  al.  v.  Seaboard  Air  Line  Ry. 
(S.  C.  S.  C.) : 

86   Southeastern   Reporter    (November  20,    1915)    678. 

Policy — Limitation  of  Action: 

The  provision  that  "no  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  ♦  ♦  ♦  unless  com- 
menced within  twelve  months  after  the  fire"  Is  sanctioned  by 
Sec.  4809  R.  S.  N.  C.  1905,  and  is  reasonable  and  binding. 

Same — Same — Disabilities: 

The  twelve  months  limitation  clause  in  a  policy  of  insurance 
is  not  a  statute  of  limitation  but  a  contractual  limitation,  and  Is 
unaffected  by  the  disabilities  which  stop  the  running  of  a  statute 
of  limitation. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Holly  v.  London  Assur.  Corp.  (N.  C.  S.  C): 

86  Southeastern  Reporter  (November  20,  1915)  694. 

Action  on  Policy — Estoppel — Pleading: 

In  order  for  a  party  to  avail  himself  of  the  doctrine  of  estop- 
pel as  constituting  a  part  of  his  cause  of  action  or  defense,  he 
should  plead  the  facts  constituting  the  estoppel  with  particu- 
larity. No  intendments  are  indulged  in  favor  of  such  a  plea,  but 
it  is  incumbent  upon  the  party  pleading  it  to  aver  all  the  facts 
essential  to  its  existence. 

Same — Same — Same: 

After  admitting  that  foreclosure  proceedings  had  been  be- 
gun as  alleged  in  the  answer,  the  plaintiff  alleged  that  after  the 
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company  had  acquirttd  notice  of  such  fact  it  rejected  proofs  of 
loBB  furnished  by  him  and  called  upon  him  for  additional  proofs. 
Held,  That  this  was  sufficient  as  an  allegation  of  waiver  of  for- 
feiture. 

Policy — Foreclosure — Forfeiture: 

Under  the  provision  that  the  policy  shall  be  void  "if  with  the 
knowledge  of  assured  foreclosure  proceedings  be  commenced  it 
would  not  only  be  necessary  that  foreclosure  proceedings  be 
commenced  but  also  that  this  was  done  with  the  knowledge  of 
the  insured  to  avoid  the  policy." 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Insurance  Co.  of  the  State  of  Pennsylvania  v.  Harris  et  al. 
(Okla.  S.  C.) : 

152  Pacific  Reporter  (November  22,  1915)  359. 

Partition   Proceedings — Insurance  Money — Distribution: 

Preceding  the  death  of  his  wife,  insured  made  certain  im- 
provements on  her  real  estate  on  which  he  took  out  insurance, 
paying  the  premiums  himself.  Held,  That,  where  at  the  time 
of  the  destruction  of  the  improvements,  insured's  homestead  had 
not  been  set  out  or  allotted  to  him,  he  was  entitled  to  the  whole 
of  the  insurance  money,  aside  from  his  right  of  homestead.  The 
contract  between  him  and  the  insurance  company  was  a  personal 
one  of  indemnity,  and  did  not  run  with  the  land  or  the  prop- 
erty situated  on  the  land. 

[Judgment   for  defendant  for  insufficient   relief.      Here   reversed 

in  favor  of  defendant] 
Ketcham  et  al.  v.  Ketcham  (111.  S.  C.) : 

109  Nortlieastem  Reporter  (November  23.  lOi:.)   1025. 

Action  on  Policy — Existence  of  Agency — Evidence  Considered: 

Notwithstanding  circumstantial  evidence  strongly  tending 
to  show  the  termination  of  the  agency  of  the  person  issuing  the 
policy,  the  court  had  the  right  to  believe  the  agent  when,  as  a 
witness,  he  testified  that  his  agency  had  not  then  terminated. 

Same — Authority  of  Agent — Estoppel: 

An  agent  having  been  furnished  with  blank  policies,  the 
company  will  not  be  heard  to  say  that  he  had  authority  only  to 
issue  policies  on  certain  classes  of  property,  where  the  insured 
had  no  knowledge  of  any  such  limitations  on  his  authority. 

Same — Estoppel — Pleading: 

While  the  general  rule  is  that  facts  relied  upon  to  establish 
an  estoppel  must  be  pleaded,  such  rule  does  not  apply  where  the 
party  asserting  the  estoppel  has  not  had  an  opportunity  to 
plead  it. 

Same — ^Authority  of  Agent — Evidence  Considered: 

In  an  action  on  a  policy  the  court  was  not  bound  to  believe 
and  find  that  a  custom  of  limiting  the  territory  within  which  the 
agent  might  operate,  by  reason  of  the  fact  that  no  written  author- 
ity to  operate  outside  of  the  agent's  own  county  was  given,  was 
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observed  when  the  agent  in  question  was  appointed,  but  could 
look  to  the  correspondence  by  which  the  agency  was  established 
to  ascertain  the  scope  of  the  agent's  territory. 

[Judgment  for  plain tift  below.    Here  affirmed  against  company.] 
International  Fire  Ins.  Co.  v.  Black  (Tex.  C.  C.  A.) : 

179  Southwestern  Reporter  (November  24,  1916)  534. 

Policy — Dual  Interest  of  Agent — Forfeiture: 

That  an  insurer's  agent,  unknown  to  it,  was  also  president 
of  a  bank  holding  a  mortgage  on  the  insured  property,  in  whose 
favor  a  loss  payable  clause  was  attached,  in  the  absence  of  fraud, 
will  not  avoid  the  policy. 

Same — Proofa  of  Loss — ^Waiver: 

An  adjuster,  with  authority  to  ascertain  the  nature,  extent 
and  cause  of  loss  and  to  agree  as  to  the  amount  to  be  paid,  may 
waive  proofs  of  loss. 

Same — Same — Same : 

Where  insured,  pursuant  to  directions  of  the  company's  ad- 
juster, employed  contractors  to  make  estimates  as  to  the  cost 
of  the  property,  at  his  expense,  which  estimates,  together  with 
insured's  affidavit,  were  mailed  to  the  adjuster,  there  was  a 
waiver  of  proofs  of  loss. 

Same — Receipt  of  Notice — Question  for  Jury: 

Where  a  letter  has  been  properly  mailed  there  is  a  presump- 
tion that  it  was  duly  received,  and,  on  denial  of  its  receipt  by  the 
addressee,  the  question  is  one  of  fact  for  the  Jury. 

Same — Use  and  Occupancy — Forfeiture: 

A  policy  on  property  insured  as  a  dwelling,  and  so  used  by 
assured,  is  not  avoided  because  assured  kept  private  boarders 
from  time  to  time,  the  keeping  of  a  boarding  house  not  being 
forbidden  by  the  policy  in  express  terms  and  there  being  no 
references  to  boarding  houses  in  the  trades  denominated  haz- 
ardous. 

Same — Same — ^Waiver: 

It  was  contended  that  the  policy  was  avoided  because  in- 
sured kept  oil  in  greater  quantities  than  was  permitted.  The 
adjuster  had  a  list  of  all  the  articles  kept  at  the  time  he  directed 
insured  to  send  estimates  as  to  the  value  of  the  property.  Held, 
That  whether  or  not  this  conduct  constituted  a  waiver  of  the 
forfeiture  was  for  the  Jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Milwaukee  Mechanics  Ins.  Co.  v.  Fuquay  (Ark.  S.  C.) ; 
Southern  States  Fire  Ins.  Co.  v.  Same: 

179  Southwestern  Reporter  (November  24,  1916)  497. 

Action  on  Policy — Value — Evidence: 

There  being  testimony  as  to  the  value  of  the  insured  prop- 
erty, although  it  did  not  appear  whether  the  testimony  had  ref- 
erence to  the  value  before  or  after  the  fire,  a  requested  instruc- 
tion that  there  could  be  no  recovery  since  the  value  of  the 
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property  after  the  fire  was  not  shown,  was  properly  refused,  it 
being  as  fair  to  assume  that  the  testimony  referred  to  the  value 
after  the  fire  as  before. 
8ame — Same — Same : 

Testimony  as  to  the  condition  of  insured  property  more  than 
eight  and  one-half  months  after  the  fire  is  inadmissable  without 
showing  that  the  condition  at  that  time  was  the  same  as  at  the 
time  of  the  fire. 
Same — Same — Same : 

In  an  action  on  a  policy  insuring  a  piano,  evidence  of  the 
cost  of  repairing  its  internal  mechanism  was  inadmissible,  where 
there  was  no  showing  of  damage  to  such  parts. 

[Judgrment  for  pleJntifl  below.     Here  reversed  In  favor  of  com- 
pany.] 

Occident  Fire  Ins.  Co.  v.  Linn  (Tex.  C.  C.  A.) : 

179  South  western  Reporter  (November  24,  1915)  523. 

Arson — Sufficiency  of  Indictment: 

An  indictment  alleging  that  on  a  certain  day  in  a  certain 
county  the  assured  "did  then  and  there  unlawfully  and  wilfully 
set  fire  to  and  bum  the  house  of  Oz  Smith,  there  situated,"  is 
sufficient  as  against  the  •  objection  that  the  property  was  not 
sufficiently  described;  that  it  did  not  give  specific  notice  of  the 
crime  charged,  and  that  a  description  of  the  burned  property 
was  too  vague  and  uncertain. 
Same — Ownership— Evidence: 

In  a  prosecution  for  arson  it  is  error  to  admit  parol  evi- 
dence that  a  certain  person  insured  the  burned  property  and  at 
the  same  time  exclude  the  policy  of  insurance  in  showing  owner- 
ship. The  error  is  harmless  where  there  was  other  evidence  to 
show  such  ownership. 

[Accused  convicted  below.     Here  conviction  affirmed.] 
Tinker  v.  State  (Tex.  C.  of  Crim.  App.) : 

179  Southwestern  Reporter  (November  24,  1915)   672. 

Action  on  Policy — i^isdescription — Pleading: 

A  demurrer  to  statement  of  claim  upon  a  fire  insurance  pol- 
icy will  be  sustained  where  the  property  insured  was  described 
in  the  policy  as  located  in  Dover  township,  and  the  statement 
averred  that  the  description  was  "an  error,  as  the  barn  is  situ- 
ated in  Conewago  township,"  without  averring  that  the  misde- 
scription was  a  mutual  mistake  or  that  the  plaintiff  was  ignorant 
thereof,  or  that  the  defendant  knew  the  real  location  when  the 
policy  was  Issued. 
Same — Same — When  Cause  for  Forfeiture: 

Whether  or  not  a  mistake  in  describing  property  is  a  de- 
fense to  the  insurer  depends  upon  whether  or  not  the  statement 
of  location  in  the  application  was  a  warranty  under  the  circum- 
stances. 

[Demurrer  to  complaint  sustained.] 

Erb  V.  Diamond  Mut.  Fire  Ins.  Co.  (York  Co.  C.  P.) : 

72  The  Legral  Intelligencer  (November  26,  1915)  732. 
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Application — Breach  of  Warranty — Estoppei: 

Before  the  application  was  made  the  company  made  an  in- 
spection of  insured's  house.  Upon  ascertaining  that  a  ventilator 
was  not  in  good  condition  insured  was  advised  of  the  fact  and 
agreed  to  make  proper  repairs,  which  agreement  was  incorpo- 
rated in  the  application.  This  he  failed  to  do  and  the  fire  was 
subsequently  caused  by  the  defect  pointed  out.  Held,  That  it 
will  not  be  presumed  that  the  conditions  that  the  inspector  found 
have  continued  to  exist  in  the  face  of  the  agreement  of  the  in- 
sured to  make  repairs,  and  the  fact  that  the  insurer  had  knowl- 
edge of  the  conditions  at  the  time  of  the  issuance  of  the  policy 
would  not  estop  it  from  claiming  a  forfeiture. 

Same — Agreement  to  Make  Repairs — Forfeiture: 

The  issuance  of  the  policy  being  based  in  part  on  the  agree- 
ment of  the  assured  to  make  certain  needed  repairs,  which 
agreement  was  relied  on  by  the  Insurer  and  incorporated  in  the 
contract  by  reference  to  the  written  application  of  which  it 
formed  a  part,  there  could  be  no  recovery  where  insured  failed  to 
comply  with  such  an  agreement,  regardless  of  whether  it  be 
considered  a  promissory  warranty  or  a  representation. 

Action  on  Policy — ^Tender  of  Premiums — Sufficiency: 

Where  an  insurer  immediately  upon  learning  facts  avoiding 
the  policy  tenders  the  amount  of  the  premiimi  to  the  insured 
and  on  Insured's  refusal  to  accept  said  tender  pays  the  same  to 
the  clerk  of  the  court  "for  the  use  of  plaintiffs,"  such  tender  was 
sufficient,  the  objection  that  it  had  not  been  made  for  insured's 
"use  and  benefit"  being  trivial. 

Rescission — How  i^ade: 

It  is  not  necessary  that  a  rescission  take  place  before  suit 
is  brought;  the  answer  to  a  complaint  on  a  policy  may  rescind 
the  contract  and  will  be  sufficient  if  accompanied  by  a  proper 
tender  back  of  the  premium  received. 

Same — Same — Same : 

While  the  by-laws  of  a  company  may  provide  a  method  for 
canceling  a  policy,  the  method  so  provided  is  not  exclusive,  and 
the  company  on  being  sued  may  file  an  answer  to  rescind  and 
such  rescission  will  be  effective  if  accompanied  by  a  proper  ten- 
der back  of  the  premiums  received. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
Mendenhall  et  al.  v.  Farmers  Ins.  Co.  of  Kokomo   (Ind. 
S.  C.) : 

110  Northeastern  Reporter  (November  30,  1915)  60. 

Prosecution    for    Burning    Property    to    Defraud    insurer — Suffi- 
ciency of  Indictment: 

In  a  prosecution  for  burning  property  with  intent  to  injure 
an  insurer  in  violation  of  the  laws  of  the  state  of  Illinois,  alle- 
gations with  reference  to  the  ownership  of  the  property  are  not 
material.  The  gist  of  the  offense  is  the  burning  of  the  property 
by  whomsoever  owned  with  the  intent  to  injure  the  insurer. 
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That  it  was  alleged  that  the  property  belonged  to  an  individual 
when  in  fact  it  belonged  to  a  corporation  was  immaterial. 

Same — Former  Jeopardy: 

An  acquittal  in  a  prosecution  for  arson  in  burning  building 
will  not  bar  subsequent  prosecution  for  burning  goods  therein 
with  intent  to  injure  an  insurer. 

[Accused  convicted  below.    Here  conviction  reversed  on  grounds 
not  stated  above.] 

People  V.  Fox  (111.  S.  C.) : 

110  Northwestern  Reporter  (November  30,  1916)   26. 

Policy — Appraisement — Qualification  of  Appraisers: 

That  the  defendant  selected  as  an  appraiser  a  person  who 
previously  had  frequently  been  selected  by  the  defendant  and 
other  insurance  companies  as  an  adjuster  would  not,  as  a  matter 
of  law,  amount  to  bad  faith  or  misconduct  on  the  part  of  the 
defendant,  so  as  to  authorize  suit  by  the  insured  without  an 
award  of  appraisers. 

[Judgment  for  company.] 

Messier  v.  Williamsburgh  City  Fire  Ins.  Co.  (R.  I.  S.  C.) : 
95  Atlantic  Reporter  (December  2,  1915)  601. 

Action  on  Policy — Over-Valuation — InsufTlcient  Proof: 

The  policy  was  for  |1,700.  The  company  alleged  that  the 
value  of  the  goods  was  represented  at  $2,500  and  that  its  actual 
value  did  not  exceed  $300.  Insured  testified  that  the  wholesale 
value  exclusive  of  freight  was  between  $1,800  and  $1,900,  and 
that  this  did  not  include  a  few  items  that  were  not  invoiced.  On 
behalf  of  the  company  there  was  some  testimony  by  witnesses 
who  had  not  seen  the  stock  of  goods  until  after  the  fire,  to  the 
effect  that  the  stock  was  out  of  style  and  should  be  depreciated 
50  per  cent,  for  that  reason.  This  was  contradicted  by  witnesses 
for  insured.  The  jury  returned  a  verdict  for  $1,000.  Held,  That 
the  allegation  that  the  insured  at  the  time  of  the  issuance  of 
the  policy  fraudulently  represented  the  value  of  the  insured's 
stock  was  not  sustained  by  the  evidence. 

Same — Proof  of  Loss — Sufficiency  of  Evidence: 

It  being  alleged  that  notice  and  proof  of  loss  was  given 
within  the  time  required,  and  the  insured  having  testified  that 
proofs  of  loss  were  sent  to  the  defendant,  such  testimony  being 
uncontradicted  and  there  being  no  evidence  that  the  proofs 
were  not  received  or  were  insufficient,  the  defense  that  proofs 
of  loss  were  not  furnished  fails. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Larson  et  al.  v.  Central  National  Fire  Ins.  Co.  (Neb.  S.  C.) : 

154  Northwestern  Reporter   (December  3,   1915)    721. 

Policy — Other    Insurance — Ratification   of    Unauthorized   Act   of 

Another  In  Procuring  Insurance: 

Assuming  that  circumstances  existed  making  a  provision  for 
a  fire  insurance  policy  concerning  concurrent  insurance  ineffec- 
tive unless  the  application  was  signed  by  the  insured,  and  that 
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the  policy  was  Issued  without  his  knowledge,  upon  an  application 
to  which  his  name  was  affixed  without  authority,  after  a  loss 
had  occurred,  he  having  elected  to  ratify  what  had  been  done 
in  his  behalf,  will  not  be  heard  to  say  that  the  policy  sued  on 
was  not  invalidated.  He  was  required  to  adopt  the  transaction 
as  a  whole  or  not  at  all.  He  could  not  accept  its  benefits  and 
repudiate  its  burdens. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Kennedy  v.  Mennonite  Mut.  Fire  Ins.  Co.  (Kan.  S.  C.) : 

152  Pacific  Reporter  (December  6,  1916)   639. 

Assessment  Company — ^Application — Completion  of  Contract: 

Sec.  702,  Ky.  St.,  relating  to  assessment  companies,  pro- 
vides: "Every  person  insured  in  such  a  corporation,  who  shall 
sign  an  application  for  insurance,  as  required  by  the  certificate 
of  incorporation,  or  the  by-laws  of  the  corporation,  shall  become 
a  member  thereof."  The  by-laws  of  the  defendant,  an  assess- 
ment company,  provided :  "Any  person  living  in  Bracken  County 
and  owning  property  in  same  who  shall  sign  an  application  and 
be  granted  an  application  in  this  company  shall  become  a  mem- 
ber thereof."  Held,  That  under  these  provisions  it  was  not  only 
necessary  that  an  application  should  be  signed  but  that  a  policy 
should  be  granted  before  membership  became  complete.  Con- 
sequently the  company  was  not  liable  where  no  policy  had  been 
granted  at  the  time  of  the  loss,  notwithstanding  a  verbal  agree- 
ment on  the  part  of  the  agent  at  the  time  the  application  was 
made  that  the  insurance  would  be  effective  from  that  time. 
Same — Same — Same: 

Assessment  companies  from  their  very  nature  are  organized 
for  the  purpose  of  insuring  only  the  property  of  their  members, 
and  the  general  rule  is  that  one  does  not  become  a  member  of 
such  a  company  until  he  receives  his  policy. 
Parol  Contract^Vaiidity: 

A  valid  and  enforceable  oral  contract  of  insurance  may  be 
made  either  between  the  insurer  and  the  insured  or  between  its 
authorized  agent  and  the  assured. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Bracken  County  Ins.  Co.  v.  Murray  (Ky.  C.  A.) : 

179  Southwestern  Reporter  (Deoember  8,  1916)  842. 

Policy — Iron-Safe  Clause — Waiver: 

Insured  was  required  to  keep  his  books  and  inventory  at 
night,  either  in  an  iron  safe  in  the  store,  or  "in  some  place  not 
exposed  to  a  fire  which  would  destroy  the  aforesaid  building." 
Held,  That  this  requirement  was  in  the  nature  of  a  condition 
subsequent,  the  breach  of  which  would  not  work  a  forfeiture 
unless  the  insurers  so  elected,  and  non-compliance  therewith 
could  be  waived. 

Same — Same — Same : 

Where,  with  knowledge  that  the  iron-safe  clause  had  not 
been  complied  with,  the  adjuster  advised  assured  that  the  pro- 
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curement  of  duplicate  bills  would  be  sufficient  and  insured  acted 
on  such  advice  and  went  to  the  trouble  of  obtaining  them,  there 
was  a  waiver  of  forfeiture. 

[Judgment  for  plaintlfT  below.    Here  affirmed  against  company.] 
Travis  v.  Continental  Ins.  Co.  (Kansas  City  C.  A.): 

179  Southwestern  Reporter   (December  8,  1916)   766. 

Policy — Proof  of  Loss — Valued-Policy  Law: 

Art.  4874,  Vernon's  Sayles'  Tex.  Civ.  St.  1914,  provides:  "A 
fire  insurance  policy  in  case  of  total  loss  by  fire  of  property  in- 
sured shall  be  held  and  considered  to  be  a  liquidated  demand 
against  the  company  for  the  full  amount  of  such  policy."  Held, 
That  under  such  statute  a  stipulation  in  a  policy  for  notice  and 
proof  ot  loss  to  be  made  as  a  prerequisite  to  the  right  to  sue 
was  void. 

Same — Same — Statute : 

Art.  5714,  Vernon's  Sayles'  Tex.  Civ.  St.  1914,  provides:  "No 
stipulation  in  any  contract  requiring  notice  to  be  given  shall 
ever  be  valid  unless  such  stipulation  is  reasonable;  and  any 
such  stipulation  fixing  the  time  ♦  ♦  ♦  at  a  less  period  than 
ninety  days  shall  be  void."  Held,  That  under  such  provision  a 
stipulation  in  a  policy  that  proof  of  loss  must  be  furnished 
within  ninety  days  was  void. 

Same — Limitation  of  Action — Statute: 

Art.  5713,  Vernon's  Sayles'  Tex.  Civ.  St.  1914,  provides  that 
it  shall  be  unlawful  to  make  any  agreement  "by  reason  whereof 
the  time  in  which  to  sue  thereon  is  limited  to  a  shorter  period 
than  two  years."  Held,  That  under  such  provision  a  stipulation 
in  a  policy  that  no  action  could  be  maintained  "unless  com- 
menced within  two  years  next  after  the  fire,"  was  void. 

Action  on  Policy — Duress — Evidence  Considered: 

There  being  evidence  on  the  part  of  the  plaintiff  that  the 
adjuster  had  represented  that  he  had  evidence  to  the  effect  that 
insured's  wife  had  caused  the  fire  and  that  he  threatened  to  send 
her  to  the  penitentiary  for  so  doing,  a  plea  that  the  settlement 
made  was  obtained  by  duress  was  sustained. 

Same — Conflicting  Instructions — Reversible  Error: 

In  an  action  on  a  policy  where  the  company  set  up  a  con- 
tract of  settlement,  an  instruction  ignoring  such  defense  was 
reversible  error,  notwithstanding  that  the  jury  in  other  portions 
of  the  charge  were  instructed  in  effect  that  the  contract  of  set- 
tlement would  preclude  recovery  unless  obtained  by  durese,  it 
being  impossible  to  say  which  of  the  two  conflicting  instruc- 
tions the  jury  followed. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Fire   Assn.   of  Philadelphia   v.  Richards  et  al.    (Tex.   C. 
C.  A.) : 

179  Southwestern  Reporter   (December  8,   1915)    926. 
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Policy — Mortgage  Clauses-Construction : 

The  policy  provided:  "In  case  this  policy  shall  have  been 
issued  to  the  owner  of  the  insured  property  with  the  loss  payable 
to  a  mortgagee,  and  the  owner  shall  have  done  any  act  avoiding 
the  policy  as  herein  provided  ♦  ♦  ♦  then  the  mortgagee  upon 
payment  to  him  of  the  full  amount  secured  by  such  mortgage 
shall  assign"  his  mortgage  to  such  company.  Held,  That  this 
clause  must  be  construed  in  connection  with  another  clause  pro- 
viding that  no  act  or  default  by  insured  shall  affect  the  mort- 
gagee's rights  to  recover,  the  plain  import  of  the  two  provisions 
being  that  when  a  mortgagee  is  permitted  to  recover  upon  a 
policy  which  has  become  void  as  to  the  owner,  the  insurer,  upon 
pasrment  of  the  full  amount  secured  by  the  mortgagee,  shall  be 
entitled  to  an  assignment  of  the  mortgage  and  the  indebtedness 
secured  thereby.  Hence  the  insurer  having  never  done  this 
could  not  have  been  prejudiced  by  the  act  of  the  mortgagee,  with 
whom  Insured  has  joined  in  suing  the  company,  in  dismissing  the 
action  so  far  as  he  was  concerned. 

Same — Evidence — Photographs : 

In  an  action  on  a  policy  insuring  against  damage  by  wind, 
photographs  of  the  insured  property  before  and  after  the  loss 
were  properly  admitted,  even  though  they  were  not  made  by  the 
insured,  he  having  testified  that  they  correctly  represented  the 
conditions  as  he  had  observed  them. 

Same — Value — Evidence: 

In  an  action  on  a  policy  it  was  proper  to  allow  testimony 
as  to  the  original  cost  of  various  articles  used  in  constructing 
the  insured  property,  and  to  permit  a  contractor  to  testify  as  to 
the  value  of  such  property,  it  being  the  rule  that  an  owner  should 
be  allowed  to  put  in  evidence  on  such  questions  all  facts  which 
a  vendor  would  adduce  if  attempting  to  make  a  private  sale. 

Same — Same — Same: 

In  an  action  on  a  policy  there  are  two  methods  of  estimat- 
ing damages:  First,  by  estimating  the  cost  of  replacing  the 
building  less  any  depreciation  from  age,  use  or  otherwise;'  sec- 
ond, by  evidence  of  the  value  of  the  building  at  the  time  of  its 
destruction,  less  the  value,  if  any,  of  the  ruins. 

Same — Same — Same : 

Any  person  acquainted  with  property  and  its  value  or  the 
value  of  like  property  is  competent  to  testify  as  to  its  worth; 
under  such  rule  an  owner,  who  knew  the  cost  of  the  property, 
and  a  contractor  who  had  experience  in  building  and  knew  the 
cost  thereof  were  competent  witnesses^  as  to  the  value  of  the 
insured  property. 

Same — Contract  to  Sell — Cancellation: 

A  contract  to  sell  property  which  was  canceled  before  the 
loss  so  as  to  revest  the  whole  interest  in  the  original  owner 
will  not  prevent  recovery. 

[Judgment  for  plalntiflF  below.     Here  aiflrmed  against  company.] 
Moulton  V.  Globe  Mut.  Ins.  Co.  (S.  D.  S.  C): 

154  Northwestern  Reporter  (December  10,  1915)   830. 
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Action  on  Policy — Penaity — Pleading: 

The  complaint  was  in  code  form  with  the  addition  of  a 
clause  claiming  penalty  as  provided  by  Sec.  4594,  Ala.  Code,  as 
amended  by  Acts  1911,  p.  316.  Held,  That  demurrer  on  the 
ground  that  under  the  amended  statute  the  action  did  not  accrue 
until  the  expiration  of  fifteen  days  from  filing  of  proofs  of  loss 
waa  properly  overruled,  since  it  was  not  necessary  to  allege  a 
literal  compliance  by  the  assured  with  every  requirement  of  the 
statute  as  amended  in  order  to  state  a  cause  of  action  as  to  the 
amount  of  the  insurance.  The  statute  does  not  require  that 
penalty  must  be  claimed  at  all  in  order  to  be  recoverable. 

Same— Chattel  Mortgage— Sufficiency  of  Answer: 

A  plea  setting  up  a  forfeiture  on  account  of  a  chattel  mort- 
gage was  subject  to  demurrer  for  failing  to  show  what  part  of 
the  property  insured  was  personalty  and  what  part  realty. 

Same — Measure  of  Damage — Evidence: 

It  was  proper  to  allow  a  witness  to  answer  a  question  as 
to  how  much  the  engine  was  diminished  in  value  by  the  lire. 
This  question  did  not  call  for  the  witness'  opinion  as  to  the 
amount  of  damages.  It  merely  called  for  a  shorthand  rendering 
of  the  fact^. 

Same — Name  of  Assured — Variance: 

That  there  were  some  appendages  to  the  name  of  the  as- 
sured corporation  appearing  in  the  policy  offered  in  evidence, 
which  were  not  in  the  policy  sued  on,  was  an  immaterial  vari- 
ance, both  appearing  to  refer  to  the  same  corporation  and  to  the 
same  contract  of  insurance. 
Same — Mortgage — Evidence: 

The  existence  of  a  mortgage  on  the  assured  premises  having 
been  put  in  issue,  it  was  not  error  to  refuse  to  allow  the  hearsay 
evidence  as  to  its  existence. 

Same — Existence  of  Contract — Pleading: 

In  the  absence  of  a  plea  of  non  est  factum  it  was  proper  to 
refuse  e\'idence  tending  to  dispute  the  execution  of  the  policy. 

Same — ^"Unconditional  and  Sole  Ownership" — Equitable  Owner: 
It  is  not  necessary  that  the  assured  be  vested  with  the  legal 
title  to  property  in  order  to  be  the  "unconditional  and  sole 
owner."  If  possessed  of  a  present  right,  when  the  policy  was 
obtained,  to  the  unconditional  and  absolute  legal  estate,  that  was 
sufficient. 

[Judgment  for  plaintiffs  below.    Here  affirmed  against  company.] 
Exchange  Underwriters  Agency,  etc.,  v.  Bates  et  al.  (Ala. 
S.  C.) : 

69  Southern  Reporter  (December  11,  1915)   956. 

Mutual  Company — Contract — By-Laws: 

A  member  of  a  mutual  company  cannot  question  the  power 
of  the  company  to  make  by-laws,  because,  by  the  terms  of  his 
contract,  he  recognized  that  power  as  an  incident  to  the  life  of 
the  association  and  agreed  to  be  bound  by  its  by-laws. 


Digiti 


zed  by  Google 


1»16.]  FIRE   INSURANCE.  15 

Same — Same — Same : 

A  by-law,  which  was  not  printed  in  the  policy  and  which  was 
not  mailed  to  the  insured,  could  not  be  considered  as  part  of  the 
contract  under  Sec.  2777,  6.  C.  Civic  Code  1912. 

8ame-T-Same — Same : 

A  mutual  company  has  no  power  to  pass  a  by-law  which  im- 
pairs the  obligation  of  a  contract  previously  made,  and  a  by-law 
not  in  express  terms  made  applicable  to  existing  policies  will  be 
presumed  to  have  been  intended  to  apply  only  to  policies  issued 
after  its  enactment. 

Same — Same — Same : 

That  a  member  of  a  mutual  company  was  represented  by 
proxy  at  a  meeting  at  which  a  by-law  was  passed  was  not  enough 
to  charge  him  with  having  assented  to  the  by-law. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Roach  V.  Farmers  Mut.  ins.  Assn.  (S.  C.  S.  C.) : 

86  Southeastern  Reporter  (December  11,  1915)   950. 

Policy — Change  of  Ownership — Reinvestment  of  Title: 

A  provision  of  the  policy  for  forfeiture  if  any  change  takes 
place  in  the  title,  possession  or  interest  of  the  insured,  or  if  the 
policy  be  assigned,  has  reference  only  to  such  transfers  as  would 
permanently  vest  the  interest  of  the  person  insured  in  another. 
It  would  not  preclude  recovery  where  the  owner  had,  with  the 
consent  of  the  insurer  sold  the  property  and  transferred  the 
policy,  where  the  property  was  restored  to  the  original  insured 
before  the  loss  occurred.  After  issuing  the  policy  in  the  name 
of  the  assured,  it  must  be  assumed  that  the  insurer  intended 
that  he  stand  as  the  party  insured  for  the  whole  term  of  the 
policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Germania  Fire  Ins.  Co.  v.  Turley  (Ky.  C.  A.) : 

159  Southwestern  Reporter  (December  15,  1915)  1069. 

Mutual  Company — Assessments — Liability  of  Members: 

Members  of  a  mutual  company  whose  policies  are  on  the 
assessment  plan  are  liable  for  assessments  to  cover  losses  and 
expenses  incurred  during  the  continuance  of  their  policies,  when- 
ever, during  such  time,  other  persons  have  become  members  of 
such  company. 

Same — Same — Defenses : 

The  right  of  third  parties,  as  members  of  a  mutual  company, 
having  attached,  those  members  previously  joining  could  not 
interi>ose  the  defense,  on  being  sued  for  assessments,  that  they 
were  induced  to  join  the  company  by  reason  of  fraudulent  mis- 
representations; that  such  members  themselves  did  nothing  to 
induce  the  other  persons  to  become  members  to  the  contrary 
notwithstanding. 

Same-— Same — Same : 

That  members  of  a  mutual  company  were  induced  to  con- 
tinue their  membership  by  reason  of  false  representations  of  the 


Digiti 


zed  by  Google 


16  DIGEST  OP  INSURANCE  CASES.       [Vol.  XXIX. 

officers  of  the  company  is  no  defense  to  an  action  for  assess- 
ments, where  the  defendants  failed  to  examine  the  books  of 
account  of  the  company  to  ascertain  its  stability.  That  inquiries 
were  made  of  the  officers  of  the  company  and  from  mercantile 
agencies  was  not  such  diligence  as  would  excuse  them. 

Same-— Same — Presumptions: 

The  presumption  of  law  is  in  favor  of  the  regularity  of  pro- 
ceedings to  assess  and  the  general  averment  that  the  loss  did 
not  occur  during  the  lifetime  of  the  policies  assessed  and  that 
the  losses  far  exceeded  the  amount  of  the  assessments  did  not 
overcome  such  presumptions. 

[Judgment  for   receiver  below.      Here  affirmed   In   favor  of   re- 
ceiver. ] 

Tanner,  Recr.  v.  O.  M.  Weber  &  Co.,  Inc.  (Pa.  Sup.  Ct.): 

45  Insurance  Law  Journal  (April,  1916)  463. 


Pol  Icy — Cancol  lation — Substitution : 

On  receiving  notice  of  cancellation  the  agent  who  had  writ- 
ten the  policy  directed  a  letter  to  insured  advising  him  of  the 
company's  disapproval  of  the  risk  and  enclosing  another  policy 
in  substitution  of  the  first.  Before  the  expiration  of  five  days 
from  receipt  of  the  letter  the  property  was  destroyed,  insured 
having  both  policies  in  his  possession.  The  adjuster  of  the  last 
company,  on  learning  that  the  five  days'  notice  for  cancellation 
of  the  first  had  not  expired,  stated  that  the  company  issuing 
the  first  policy  was  liable,  whereupon  the  latter  policy  was  sur- 
rendered. Thereafter  report  of  the  loss  was  made  to  the  defend- 
ant on  the  first  policy,  and  liability  was  denied  on  the  ground 
that  the  second  policy  had  been  substituted  in  its  stead,  where- 
upon the  insured  commenced  suit  on  the  second  policy,  which 
suit  was  subsequently  compromised  by  the  payment  of  less  than 
one-third  of  the  face  of  the  policy.  Thereafter  insured  instituted 
suit  against  the  defendant  on  the  first  policy.  Held,  That  clearly 
both  companies  were  not  liable;  by  compromising  the  suit 
against  the  company  issuing  the  last  policy  insured  ratified  the 
act  of  his  attorney  in  bringing  that  suit  and  will  not  be  heard 
to  say  that  he  did  not  accept  such  policy  in  lieu  and  substitu- 
tion of  defendant's  policy. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

McCormack  v.  Equitable  Fire  Ins.  Co.  (S.  C.  S.  C): 

80  Southeastern  Reporter   (December  18,  1916)    1059. 


Action  for  Damages — Theory  of  Complaint — Executed  Contract: 
The  facts,  as  alleged  in  the  plaintiff's  complaint,  establish- 
ing with  clarity  and  certainty,  that  the  defendant  insurer  did  by 
its  executed  contract,  actually  insure  plaintlfE,  and  thereafter 
attempted  wrongfully  and  unlawfully  to  cancel  the  contract, 
would  not  constitute  a  wrong  done  the  plaintiff  by  reason  of  the 
failure  of  the  defendant  to  perform  an  oral  agreement  to  insure. 
Hence  a  verdict  based  upon  a  finding  that  the  defendant  had 
made  and  violated  an  oral  agreement  to  insure  could  not  standi 
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it  being  fundamental  that  recovery  must  be  had  upon  the  foots 
stated  in  the  complaint  or  not  at  all. 

[Judgment  for  plaintiff  below.     (188  N.  T.  Supp.  101).    Here  re- 
versed in  favor  of  oompcuiy.] 

Walrath  v.  Hanover  Fire  Ins.  Co.  (N.  Y.  C.  A.) : 

110  Northeaatem  Reporter  (December  21,  1916)   426. 

Poilcy-^'Whlle  Occupied  Ae"— Conetnicticn : 

"While  occupied  as  the  Park  Terrace  Sanitarium"  cannot 
be  construed  as  a  continuing  warranty,  the  policy  contained  no 
provision  for  forfeiture  for  change  of  occupancy  or  vacancy,  but, 
on  the  other  hand,  containing  a  ten-day  vacancy  clause,  and  a 
mortgage  clause  contemplating  that  there  might  be  a  change 
in  occupancy  without  forfeiture  unless  such  change  rendered  the 
premises  more  hazardous. 

Same— "Vaeantf'— "Occupied" : 

The  usual  distinction  between  vacancy  and  cessation  of  oc- 
cupancy is  used  to  indicate  the  removal  of  furniture  and  in- 
dividuals from  a  house,  and  the  other  a  change  of  the  uses  of 
the  building.  Under  the  weight  of  authority  "vacant"  means 
entire  abandonment;  deprived  of  contents;  empty.  "Occupied" 
implies  an  actual  use  by  some  person  or  persons  of  such  char- 
acter as  ordinarily  pertains  to  the  purpose  to  which  the  build- 
ing is  adapted  or  devoted. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Southern  National  Ins.  Co.  et  al.  v.  Cobb  et  al.     (Tex. 
C.  C.  A.): 

180  Southwestern  Reporter  (December  22,  1915)   156. 

Policy — Sole  Ownershlp^Executory  Contract  of  Sale: 

The  policy  provided  that  it  would  be  void  if  the  interest  of 
the  insured  be  other  than  sole  and  unconditional  ownership. 
While  the  legal  title  to  the  property  was  in  Insured  he  had  en- 
tered into  an  executory  contract  to  make  deed  to  the  property 
as  soon  as  certain  payments  had  been  made.  At  the  time  of 
the  loss  a  large  part  of  these  payments  had  been  made.  Held, 
That  insured  was  not  the  sole  and  unconditional  owner  of  the 
property  and  was  not  entitled  to  recover. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

fYench  v.  Delaware  Ins.  Co.     (Ky.  C.  A.): 

180  Southwestern  Reporter  (December  22,  1915)  85. 

Policy — Issuance  by  Clerk  of  Agent — Liability  of  Company: 

If  a  local  agent  authorized  to  issue  policies  directs  his  clerk 
during  his  temporary  absence  to  issue  policies  signing  his,  the 
agent's,  name,  and  the  clerk,  in  pursuance  of  such  directions 
writes  a  policy,  signing  the  agent's  name,  accepts  a  portion  of 
the  premium,  retains  the  policy,  and  on  return  of  the  agent  re- 
ports the  matter  to  him,  and  the  latter  verbally  sanctions  what 
has  been  done  and  thereafter  accepts  the  balance  of  the  pre- 
mium from  the  insured  and  personally  delivers  the  policy  to  him, 
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the  writing  and  signing  of  the  policy  under  the  circumstances 
will  be  deemed  the  act  of  the  agent  and  binding  on  the  company. 

Same — Ownership^Eatoppel : 

Knowledge  of  an  agent  having  authority  to  issue  policies, 
of  the  status  of  the  title  at  the  time  a  policy  is  issued,  is  imputed 
to  the  company  so  as  to  estop  it  from  denying  validity  of  the 
policy  on  the  ground  that  the  insured  was  not  the  sole  owner. 

Action  on  Policy — Ownershlp^Evidence: 

A  written  statement  by  the  agent  (since  deceased)  made 
after  the  loss,  to  the  effect  that  at  the  time  the  policy  was  issued 
he  knew  that  the  Insured  held  only  a  bond  for  title  to  the  prop- 
erty insured,  was  inadmissible. 

Same — Same — Same : 

The  mere  fact  that  the  obligor  in  the  bond  for  title  held  the 
legal  title  to  the  property  insured  did  not  give  him  any  Interest 
in  the  policy  of  insurance,  and  did  not  render  him  incompetent 
to  testify  that  he  informed  the  agent  of  the  company  (since 
deceased)  that  the  insured  held  only  a  bond  for  title. 

[Judgment  for  plaintlflF  below.     Here  reversed  in  favor  of  com- 
pany.] 

Atlas  Assur.  Co.  v.  Kettles  (Ga.  S.  C.) : 

87  Southeastern  Reporter  (December  26.  1915)  1. 


Unincorporated  Association — Estoppel : 

An  association  of  persons  to  mutually  insure  each  other's 
property,  assuming  a  name  which  implies  a  corporate  body,  will 
not  be  estopped  to  deny  incorporation,  where  there  was  no  at- 
tempt to  act  as  a  corporation. 

Same — Action — Parties: 

An  action  against  an  unincorporated  association  in  the  name 
of  the  association  as  if  it  were  a  corporation  must  fail,  since 
there  was  no  party  defendant  in  the  case. 

Same — Same — Same : 

Losses  by  members  of  a  voluntary  association  "shall  be  paid 
by  voluntary  contribution  and  in  no  other  way"  should  not  be 
permitted  to  stand  as  a  literal  barrier  to  a  recovery  against  the 
association.  A  member  sustaining  a  loss  would,  at  least,  be  en- 
titled to  a  judgment  against  the  officers  of  the  company  for  any 
fund  on  hand  held  by  them. 

Same — By-Laws — Condition  Precedent: 

The  by-laws  of  an  unincorporated  association  provided  that 
in  case  of  loss  "they  (the  two  assessors  of  the  district  where 
the  loss  occurs)  shall,  with  the  assistance  of  three  of  the  dam- 
aged person's  nearest  neighbors,  assess  the  damage  and  make  a 
report  in  writing  to  the  president,  and  if  it  shall  be  shown  by 
such  report  that  the  loss  has  occurred  through  the  carelessness 
of  any  owners,  then  he  or  they  shall  not  be  entitled  to  any  com- 
pensation." Held,  That  in  order  to  avoid  liability  under  this 
provision  it  was  encumbent  upon  the  association  to  show  that 
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the  persons  who  signed  the  report  were  the  member's  nearest 
neighbors  and  that  the  appraisers  participated  therein. 

[Juderment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Atchison  v.  Crawford  County  Farmers'  Mut  Fire  Ins.  Co. 
(Springfield  C.  A.) : 

180  Southwestern  Reporter  (December  21,  1916)  488. 

Action  on  Policy — Ownerthip^Evldence  Considered: 

Where  the  evidence,  instead  of  disclosing  that  insured  did 
not  own  the  entire  interest  in  the  building  and  the  land  upon 
which  it  was  situated,  conclusively  showed  he  did  own  such 
building  and  that  it  was  situated  wholly  on  his  own  land,  his 
mere  reference  to  one  of  the  walls  as  a  party  wall  would  not  de- 
feat recovery. 

[Judgment  for  plain tift  below.    Here  afQrmed  against  company.] 
Campbell  v.  Germania  Ins.  Co.  (Springfield  C.  A.) : 

180  Southwestern  Reporter  (December  29,  1916)   389. 

Policy — Vacancy— Forf  el  tu  re : 

In  the  application  it  was  stated  that  the  premises  were  "va- 
cant at  present."  Held,  That  the  fact  that  they  remained  vacant 
more  than  thirty  days,  that  no  extra  premium  was  paid  and  no 
vacancy  permit  attached,  would  not  avoid  liability. 

Action  on  Policy — Fraud — Burden  of  Proof: 

To  avoid  a  policy  on  the  ground  of  fraud  it  is  encumbent 
upon  the  insurer  to  prove  the  fraud. 

Application — M  isrepresentatlona — Estoppel : 

Where  the  agent  sent  a  blank  application  to  the  insured 
with  the  request  that  the  same  be  signed  at  a  place  near  the  hot- 
tom,  and  returned,  the  agent  stating  that  he  would  fill  out  the 
blank  portions  after  examining  the  premises,  his  act  in  filling 
out  such  blanks  was  the  act  of  the  company,  so  that  misrepre- 
sentations appearing  in  the  application  could  not  be  taken  ad- 
vantage of  by  it. 
Same — ^"Vacant  at  Present": 

The  statement  in  the  application  "vacant  at  present"  does 
not  carry  with  it  an  implication  that  the  premises  would  soon  be 
occupied.  In  such  case  the  liability  of  the  company  continues, 
whether  the  premises  are  occupied  or  not. 

Policy — Vacancy — Forfeiture: 

Where  property  was  insured  as  vacant  property,  the  policy 
was  not  avoided  by  a  subsequent  vacancy  following  a  temporary 
occupancy. 

[Judgment    for    plaintiff    below.      Here    defendant's    exceptions 
overruled.] 

Maxwell  et  al.  v.  York  Mut.  Fire  Ins.  Co.  (Me.  S.  J.  C.) : 
95  Atlantic  Reporter  (December  30,  1915)  877. 

Action  on  Policy — Pleading — Performance: 

In  declaring  on  an  insurance  policy,  containing  numerous 
conditions,  a  general  allegation  of  performance  is  ordinarily  suffl- 
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dent,  for  the  rule  requiring  performance  to  be  specially  shown 
admits  of  relaxation  when  the  subject  to  the  exception  compre* 
hends  such  multiplicity  of  matter  as  would  lead  to  great  prolixity. 

Same — Same— Waiver : 

Matters  of  prevention,  waiver  or  estoppel  to  be  available 
must  be  specially  pleaded. 

Same— Separate  Causes  of  Action — Joinder: 

A  count  in  a  declaration  on  two  separate  policies  is  bad  as 
joining  two  distinct  causes  of  action  in  a  single  count. 
[Demurrer  to  complaint  Is  sustained.] 
Cohen  v.  Home  Ins.  Co.  (Del.  Sup.  Co.) : 

95  AtlanUc  Reporter  (December  80,  1916)  912. 

Lloyd's  Policy — Judgment — Res  Adjudlcata: 

A  Lloyd's  policy  provided  that  the  subscribers  "do  proihise 
and  bind  themselves,  severally  and  not  Jointly,  nor  anyone  for 
any  other,  for  the  true  performance  of  the  premises,  each  one 
for  his  own  part  of  the  whole  amount  herein  assured  only."  On 
failure  of  an  action  against  one  underwriter,  the  defendant  under- 
writer interposed  as  a  defense  a  judgment  against  the  plaintiff 
in  the  other  action,  alleging  that  it  was  upon  the  same  policy, 
for  the  same  loss,  and  the  same  issues  were  raised,  and  that  the 
interest  of  this  defendant  in  said  action  was  the  same  as  that 
of  the  defendant  therein  and  that  said  other  defendant  had  de- 
fended said  suit  "under  and  by  the  direction  of  and  at  the  ex- 
pense and  in  the  interest  of  each  and  all  of  the  said  subscribers, 
including  this  defendant."  Held,  That  the  contracts  of  the  vari- 
ous subscribers  were  absolutely  separate  and  several,  and  they 
could  not  have  intervened  in  an  action  against  a  co-subscriber. 
The  defendant  had  no  legal  interest  in  the  other  action  and  was 
in  no  manner  in  privity  with  the  defendant  in  that  action,  and 
the  judgment  therein  was  not  res  adjudlcata  of  the  rights  of  the 
plain ti ft  as  against  him. 

[Demurrer   to   separate   defense   of  defendant   sustained   below. 
Here  affirmed  against  defendant] 

Fish  V.  Vanderllp  (N.  Y.,  App.  Div.) : 

156  New  York  Supplement  (January  3.  1916)   88. 

Policy — Contract — Presumption: 

The  insured,  in  the  absence  of  fraud  or  mistake,  will  not  be 
heard  to  say  that  he  was  ignorant  of  the  contents  of  the  policy. 

Same — Rule  of  Construction: 

A  contract  in  writing,  if  Its  terms  are  free  from  doubt  or 
ambiguity,  must  be  permitted  to  speak  for  itself,  and  cannot  by 
the  courts,  at  the  Instance  of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence,  unless  in  case  of  fraud  or  mutual 
mistake  of  facts,  and  this  principle  is  applicable  to  contracts  of 
insurance. 

Same — Non-Compliance — Excuse: 

In  an  action  on  an  insurance  policy,  a  pleading  which  sets 
up  that  the  assured  failed  to  keep  and  perform  the  conditions  in 
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the  policy  because  of  Ignorance  of  such  conditions,  but  which 
fails  to  allege  fraud,  misrepresentations,  or  concealment,  is  in- 
sufficient to  relieve  the  plaintiff  from  the  effect  of  a  violation  of 
the  plain  and  unmistakable  terms  of  the  policy. 

Same — Rule  of  Conttructlon: 

If  language  in  an  insurance  policy  is  ambiguous,  and  sus- 
ceptible of  two  constructions,  one  of  which  will  give  the  policy 
effect,  and  the  other  render  it  void,  that  construction  should  be 
adopted  which  will  make  the  policy  effective. 

Same — Mortgage — Forfeiture : 

The  forfeiture  clause  in  an  insurance  policy,  wherein  it  is 
stipulated  and  agreed  that,  if  the  property  named  therein,  or 
any  part  thereof,  shall  hereafter  be  or  become  mortgaged  or  in- 
cumbered, ''this  entire  policy  shall  become  null  and  void,"  is  a 
promissory  warranty,  and  renders  said  policy  an  indivisible  con- 
tract, and,  if  said  property,  or  any  specific  part  or  parcel  thereof, 
designated  in  said  policy  as  insured,  is  thereafter  mortgaged  or 
otherwise  incumbered,  the  entire  policy  is  void;  and  no  recovery 
can  be  had  for  the  loss  or  damage  of  said  property,  or  any  part 
thereof,  whether  included  in  the  mortgage  or  not;  and  the  fact 
that  the  mortgage  in  no  way  contributed  to  the  loss  is  immaterial. 

Same — Rule  of  Construction: 

Where  parties  have  entered  into  a  contract  with  such  knowl- 
edge of  its  contents  as  the  law  imputes,  that  alone  must  be  looked 
to  as  furnishing  the  measure  of  their  rights  and  obligations,  and 
courts  will  not  undertake  by  construction  to  compel  insurance 
companies  to  pay  losses  which  they  never  assumed. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Brown  et  al.  v.  Connecticut  Fire  Ins.  Co.  (Okla.  S.  C.) : 

168  Pacific  Reporter  (January  8,  1916)  173. 


Policy — Examination  under  Oath— Condition  Precedent: 

A  requirement  in  a  policy  of  fire  insurance  that  the  insured 
shall  submit  to  an  examination  under  oath  touching  the  matters 
relating  to  the  risk  assumed  by  the  company  and  the  destruction 
of  the  property  insured  is  binding  and  valid,  and  a  refusal  to 
comply  with  this  condition  will  preclude  the  insured  from  re- 
covering upon  the  policy,  where  it  provides  that  no  suit  can  be 
maintained  until  after  a  compliance  with  such  condition. 

Same — Same — Refusal  to  Answer  Questions: 

During  an  examination  under  oath  the  insured  frequently 
refused  to  answer  material  questions,  giving  as  his  reason  that 
the  question  asked  had  nothing  to  do  with  the  matter  in  issue. 
At  the  close  of  the  testimony,  the  insured  informed  the  com- 
pany's attorney  that  he  would  not  refuse  to  answer  any  reason- 
able question  that  in  any  way  pertained  to  the  matter  under 
investigation.  Held,  That  this  offer  can  not  be  construed  as  a 
willingness  to  answer  questions  which  he  had  previously  refused 
to  answer. 
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Same — Same — Motive  of  Insurer: 

As  long  as  an  examination  under  oath  is  conducted  within  the 
terms  of  the  policy  the  Insured  can  not  Inquire  Into  the  motive 
actuating  the  company  in  conducting  the  examination. 

Same — Same — Scope  of  Examination: 

In  an  examination  under  oath  the  company  has  no  right  to 
inquire  into  a  proposition  unless  it  has  some  legitimate  bearing 
upon  the  question  at  issue;  that  is,  unless  it  is  material  and 
tends  to  shed  light  upon  a  point  about  which  the  company  has  a 
right  to  be  informed;  yet  the  examination  should  not  be  circum- 
scribed by  any  narrow  or  technical  rule,  but  should  be  broad  and 
liberal  in  its  scope  so  as  to  reach  the  end  intended  by  the 
insertion  of  such  a  clause  in  the  policy. 

[Judg^ment  for  plaintiffs  below.     Here  reversed  in  favor  of  com- 
pany.] 

Connecticut  Fire  Ins.  Co.  y.  George  et  al.  (Okla.  S.  C.) : 

158  Pacific  Reporter   (January  8,  1916)    116. 

Policy — Extension  of  Term — Authority  of  Agents: 

Under  the  provisions  of  the  standard  form  of  insurance 
policy,  an  agent  has  no  power  to  bind  the  company,  without  its 
authority,  by  an  agreement  with  the  assured  that  he  will  extend 
the  policy  on  its  expiration. 

Same — Same — Same : 

A  policy  of  fire  insurance  was  issued  on  November  2,  1910, 
which  expired  at  noon  on  November  2,  1911,  and  at  the  time  it 
was  issued,  and  also  subsequently  to  that  time,  the  agent  agreed 
with  the  insured  that  when  the  policy  expired  he  would  renew 
it.  The  agent  forgot  to  do  so,  and  the  property  was  burned  on 
the  night  of  November  2,  1911,  and  on  the  next  day  the  agent, 
with  the  knowledge  of  the  insured,  issued  a  renewal  policy, 
dated  November  2,  1911,  and  did  not  report  any  of  the  facts  to 
the  company.  Held,  That  the  oral  promise  to  renew,  under  the 
terms  of  the  policy,  was  beyond  the  scope  of  the  agent's 
authority. 

[Judgrment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Oklahoma  Fire  Ins.  Co.  v.  Fay  Mercantile  Co.  (Okla.  S.  C.) : 

153  Pacific  Reporter  (January  8,  1916)  127. 

Policy — Iron-Safe  Clause — Sufficiency  of  Complaint: 

The  "book  warranty"  clause  of  the  standard  form  of  fire 
insurance  policy  in  use  in  Oklahoma  is  complied  with  by  the 
assured  if  the  set  of  books  kept  by  him  are  sufidclent  to  enable 
a  man  of  ordinary  intelligence  to  ascertain  from  them  with  rea- 
sonable certainty  the  amount  and  value  of  the  goods  destroyed. 

Same— rMortgage — Waiver: 

When  a  local  agent  of  a  fire  insurance  company,  who  has 
the  power  to  accept  a  risk  and  deliver  the  policy  of  insurance, 
at  and  prior  to  the  time  of  the  delivery  of  the  policy  is  advised 
and  has  full  knowledge  of  the  fact  that  a  portion  of  the  property 
Insured  is  Incumbered  by  a  chattel  mortgage,  and  with  that 
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knowledge  accepts  the  premium  and  deliyers  the  policy,  such 
policy  is  binding  upon  the  company  notwithstanding  It  contains 
a  provision  that  none  of  the  company's  officers  or  agents  can 
waive  any  of  its  provisions,  except  in  writing  indorsed  on  the 
policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Springfield  F.  &  M.  Ins.  Co.  v.  Halsey  (Okla.  S.  C): 
153  Pacific  Reporter  (January  3,  1916)   146. 

Policy — Other  Insurance — Forfeiture: 

As  written,  the  policy  in  suit  was  what  was  termed  a  con- 
current policy,  with  a  stipulation  prohibiting  Insurance  in  ex- 
cess of  $15,000.  To  avoid  the  effect  of  the  procurement  of  insur- 
ance in  excess  of  this  amount  the  insured  contended  that  the  state 
insurance  board  and  an  agent  appointed  by  the  defendant  com- 
pany and  other  companies  had  placed  the  property  involved  in 
a  class  which,  by  the  rules  and  regulations  of  the  state  Insurance 
board,  required  it  to  be  insured  by  a  co-Insurance  policy,  and 
therefore,  although  the  policy  that  was  Issued  and  accepted  was 
in  terms  a  concurrent  policy  with  a  clause  prohibiting  insurance 
beyond  a  specified  amount,  that  a  policy  should  be  enforced  as 
a  co-insurance  policy  and  judgment  given  notwithstanding  it 
was  void  because  of  the  excessive  insurance.  Held,  That  the 
evidence  failed  to  show  that  the  Insured,  at  the  time  the  policy 
was  issued,  consented  to  accept  a  co-insurance  policy  in  consid- 
eration of  a  reduced  premium,  but,  on  the  contrary,  affirmatively 
showing  that  Insured  did  not  desire  a  co-insurance  policy,  the 
contention  could  not  be  sustained;  it  would  have  been  unlawful 
under  the  co-insurance  provision  of  the  Texas  laws  to  have 
written  the  policy  as  a  co-insurance  policy  unless  the  insured, 
on  account  of  a  reduction  in  the  rate  of  premium,  had  agreed  to 
accept  such  policy. 

[Judgment  for  plaintiff  below.     Reversed  on  appeal.     (178  S.  W. 
996.)     Here  rehearing  denied.] 

Reliance  Ins.  Co.  v.  Dalton  (Tex.  C.  C.  A.) : 

180  Southwestern  Reporter  (January  12,  1916)   668. 

Mutual   Company — Insolvency — Liability   of   Members: 

The  insolvency  of  a  mutual  company  does  not  relieve  the 
members  from  liability  on  their  premium  notes,  notwithstanding 
the  by-laws  of  the  company  provide  that  a  member  may  with- 
draw at  any  time  he  pleases.  In  such  case  the  unearned  portion 
of  the  premiums  would  be  returned,  but  no  assessment  could 
be  made  on  such  premium  notes  until  the  statutory  bond  of  such 
company  had  been  exhausted. 

[Judgment  for  member  below.     Here  reversed  in  favor  of  re- 
ceiver.] 

House  V.  Siegle  (Ark.  S.  C.) : 

180  Southwestern  Reporter  (January  12,  1916)   747. 

Policy — Sole  Ownerahlp^Naked  Legal  Title  In  One  Other  Than 
insured: 

A  fire  Insurance  policy  upon  a  building,  containing  a  stipu- 
lation that  the  policy  "shall  be  void  ♦  ♦  ♦  if  the  Interest  of  the 
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insured  be  other  than  unconditional  and  sole  ownership,"  is  not 
invalidated  because  of  an  outstanding  naked  legal  title  in  an- 
other where  the  insured  has  the  equitable  title,  the  entire  bene- 
ficial ownership  of  the  property,  and  is  in  undisputed  possession 
of  the  same. 

[Judgment  for  plaintiff  below.    Here  mlllrmed  against  company.] 
Hankins  v.  Williamsburgh  City  Fire  Ins.  Co.  (Kan.  S.  C.) : 
163  Pacific  Reporter  (January  17.  1916)   491. 

Action  for  Damages — Failure  to  Obtain  insurance — Pleading: 

In  a  petition  in  which  it  is  substantially  alleged  that  a 
broker  or  agent  undertook  to  procure  insurance  on  certain 
property  of  an  owner  in  some  responsible  company,  and  where 
the  parties  agreed  on  the  total  amount  of  insurance,  the  amount 
to  be  placed  on  each  class  of  the  property  to  be  insured,  and  that 
the  premium  should  be  taken  from  a  certain  fund  provided  by 
the  owner,  but  that  the  broker  neglected  to  procure  the  insur- 
ance and  in  reply  to  an  inquiry  of  the  owner  had  assured  him 
that  the  insurance  had  been  obtained,  and  the  property  is  there- 
after destroyed  by  fire,  a  cause  of  action  against  the  broker  Is 
stated,  and  certainly  sufficient  as  against  an  objection  of  the 
defendants  to  the  introduction  of  any  evidence. 

Same— Same — Liability  of  Agent: 

A  broker  or*  agent  who  undertakes  to  procure  insurance  for 
another  is  bound  to  exercise  reasonable  diligence  to  obtain  it  on 
the  terms  and  conditions  agreed  upon  and  to  give  timely  notice 
to  his  principal  in  case  he  is  unable  to  procure  it  on  the  agreed 
terms  and  conditions,  and  if  he  fails  to  carry  out  his  agreement 
and  a  loss  results  through  his  inattention,  incapacity,  or  fraud 
he  will  be  liable  to  the  extent  and  for  the  amount  that  would 
have  been  recoverable  upon  the  insurance  he  had  agreed  to 
procure. 

[Judgment   for   defendants   below.      Here   reversed   against   de- 
fendants. ] 

Rezac  v.  Zima  et  al.  (Kan.  S.  C.) : 

163  Pacific  Reporter  (January  17.  1916)  600. 

Act  of  Agent  In  issuing  Policy  to  Himself — Notice  to  Campany — 

Evidence  Considered: 

Plaintiff,  who  had  been  the  agent  of  defendant  company, 
issued  the  policy  sued  on  to  himself.  In  the  policy  his  name 
was  written  as  ''EUery  W."  while  his  name  as  countersigning 
agent  was  written  "E.  W."  This  last  was  the  name  used  in  his 
appointment  as  agent  and  in  his  correspondence  with  the  com- 
pany. Sometime  before  the  policy  was  issued,  one  of  the  general 
agents  of  the  company,  who  visited  plaintiff,  suggested  that 
plaintiff  ought  to  take  out  insurance  on  the  stock  in  the  de- 
fendant company  as  he  could  thereby  save  him  commission.  Held, 
That  this  fact  coupled  with  the  similarity  of  names,  together  with 
the  further  fact  that  there  was  no  evidence  that  the  company 
was  misled,  was  sufficient  to  support  the  inference  that  the  com- 
pany did  know  that  the  two  names  were  the  same. 
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Same— Same — Failure  to  DIacloee  Facta — Forfeiture: 

When  an  agent  issued  a  policy  to  himself  in  an  amount 
greatly  in  excess  of  the  amount  for  which  he  had  appraised  the 
property  and  the  price  at  which  he  had  hought  it  at  an  adminis- 
trator's sale,  and  had  failed  to  disclose  the  facts  to  the  company 
the  policy  was  rendered  void  at  the  election  of  the  company. 

Same — Same — Estoppel : 

An  insurer  by  retaining  the  premium  received  on  a  policy 
issued  by  its  agent  to  himself  will  be  estopped  from  insisting 
that  the  policy  is  void  because  of  the  failure  of  the  agent  to 
disclose  the  facts  relating  to  the  risk. 

Same — Over  Insurance — Evidence  Considered: 

That  an  agent,  who  issued  a  policy  to  himself,  had  previous- 
ly appraised  the  property  covered  at  considerably  less  than  the 
amount  for  which  it  had  been  insured,  and  had  brought  it  in 
at  an  administrator's  sale  for  less  than  the  appraised  value,  did 
not  conclusively  show  as  against  evidence  to  the  eftect  that  the 
property  was  worth  more  than  the  insured  value,  that  the  prop- 
erty was  over  Insured. 

[Judfirment  for  plaintiff  below.     Here  affirmed  against  company.] 
Harland  v.  Liverpool  &  L.  &  O.  Ins.  Co.   (Kansas  City 
C.  A.) : 

180  Southwestern  Reporter  (January  19,  1916)   998. 

Action  on  Policy — False  Swearing — Burden  of  Proof: 

A  discrepancy  although  of  considerable  proportions,  between 
the  amount  stated  by  the  insured  in  his  proofs  of  loss  and  the 
value  found  by  the  jury  does  not  conclusively  establish  fraud 
or  false  swearing.  Fraud  is  never  presumed  and  the  burden  of 
proving  it  is  on  the  one  alleging  it. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Lawrence  v.  Northwestern  Nat.  Ins.  Co.   (111.  App.): 

61  National  Corporation  Reporter  (January  20,  1916) 
931. 

Action  on   Policy — Description  of  Property — Evidence: 

The  property  was  described  as  located  on  the  southwest 
quarter  of  a  certain  section  whereas  in  fact  it  was  located  on 
the  northwest  quarter  of  the  northwest  quarter  of  that  section. 
The  policy  stated  that  the  title  of  insured  was  a  homestead  com- 
pany. Held,  That  evidence  to  the  effect  that  insured  had  given  the 
agent  the  correct  description  and  that  the  misdescription  was 
a  mistake  was  not  prejudicial,  it  appearing  that  both  parties 
knew  that  the  property  was  upon  a  homestead  claim  and  the 
proof  simply  giving  the  correct  description  of  that  claim. 

Same— Notice— Waiver: 

An  insurer  by  receiving  proofs  of  loss  without  objection  and 
sending  an  adjuster  to  examine  insured  as  to  the  loss  without 
objection  being  made  as  to  the  failure  to  give  immediate  written 
notice,  thereby  waived  forfeiture  on  account  of  the  failure  to 
give  notice. 
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Same — Over-lnsu ranee — Queetion  for  Jury: 

The  policy  covered  $2,500  on  a  building.  There  was  evidence 
that  the  cost  of  constructing  the  building  was  less  than  $2,000. 
The  insured  stated  at  the  time  the  Insurance  was  applied  for 
that  the  cost  of  the  building  was  in  the  neighborhood  of  $3,200. 
Heldf  That  under  this  evidence  the  company  was  entitled  to 
have  the  question  of  over-insurance  submitted  to  the  Jury. 

same — Evidence — Time   of   Fire: 

In  an  action  on  a  policy  insuring  a  house  located  on  a 
homestead  claim  proof  of  title  consisting  of  an  affidavit  by  in- 
sured and  affidavit  by  two  other  persons,  where  all  three  affida- 
vits were  offered  together,  were  inadmissible  on  behalf  of  the 
company,  it  not  appearing  that  insured  was  present  when  the 
two  affidavits  were  made  or  that  he  knew  of  their  contents. 

Same — Same — Same : 

The  question  whether  insured  property  was  destroyed  be- 
fore the  issuance  of  the  policy  is  for  the  jury  where  there  was 
testimony  of  admissions  by  Insured  to  that  effect,  though  un- 
contradicted at  the  trial  by  him  and  another  witness  testified 
that  the  property  was  burned  after  the  contract  was  made. 

Same — Same — Photographs: 

A  photograph  of  the  insured  building  is  admissible  on  be- 
half of  the  insurer  as  throwing  light  on  the  value  of  the  prop- 
erty, where  that  question  was  in  issue,  and  no  objection  was 
made  to  the  photograph  except  that  it  did  not  correctly  show 
the  fire-place. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Scottish  Union  &  National  Ins.  Co.  v.  McKone  (U.  S.  C. 
C.  A.,  8th  Cir.) : 

227  Federal  Reporter  (January  20,  1916)  813. 

Action  on  Policy — Want  of  Consideration — Burden  of  Proof: 

In  an  action  on  a  policy  where  question  was  raised  as  to 
whether  there  was  consideration  for  the  addition  to  the  policy 
of  a  loss  payable  clause,  the  burden  of  providing  that  there  was 
no  consideration  rested  upon  the  insurer. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Gourlay  et  al.  v.  Ins.  Co.  of  North  America  (Mich.  S.  C.) : 
155  Northwestern  Reporter  (January  21,  1916)  483. 

Action  of  Policy — Proofs  of  Loss — Waiver: 

A  provision  in  an  insurance  policy  requiring  proof  of  loss 
to  be  furnished  the  company  within  a  certain  definite  time  is 
waived  by  the  company  denying  liability  within  said  time  upon 
other  grounds  than  failure  to  furnish  proof  of  loss. 

Same — Pleading — Denial  of  liability: 

Plaintiffs  plead  that  they  made  due  demand  for  the  pay- 
ment of  the  loss  upon  an  insurance  policy,  and  that  the  company 
refused  payment.  Held,  That  when  applied  to  a  solvent  insur- 
ance company,  it  is  equivalent  to  a  denial  of  liability. 
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Same— Proof  of  Lost — ^Waiver: 

Plaintiff  testified  at  the  trial  that  the  insurance  company 
refused  to  pay  the  loss  after  demand  was  made.  No  inquiry 
was  made  by  the  defendant  company  as  to  the  nature  of  the 
demand  or  refusal,  nor  did  the  company  offer  any  evidence 
whatsoever  upon  that  point.  Held,  That  under  those  circum- 
stances, the  proof  was  sufficient  to  establish  a  waiver  of  proof 
of  loss. 
Policy — Rule  of  Construction: 

When  the  contract  is  made  to  be  performed  in  the  same 
jurisdiction,  the  law  of  the  place  governs  the  construction  of  its 
language  and  the  rights  of  the  parties  under  it. 

Action  on  Policy — Penalty — Statute: 

A  statute  of  the  state  of  Texas  provides  that,  if  an  insur- 
ance company  fails  to  pay  a  loss  within  30  days  after  demand, 
then  12  per  cent,  additional  to  the  original  amount  and  a  reas- 
onable attorney's  fee  shall  also  be  collected  in  case  the  company 
is  held  liable  for  the  original  amount.  Held,  That  each  of  said 
provisions  can  be  enforced  in  the  State  of  Alabama,  where  the 
policy  is  a  Texas  contract 
Same — Same — Same : 

An  insurance  policy  was  issued  in  1908,  and  was  a  Texas 
contract.  In  1909  there  was  enacted  in  that  state  a  law  to  the 
effect  that,  if  an  insurance  company  fails  to  pay  a  valid  loss 
within  30  days  after  demand,  then,  in  case  of  recovery,  it  should 
also  be  held  to  pay  12  per  cent,  additional  as  damages  and  a 
reasonable  attorney's  fee.  The  loss  occurred  in  1911.  Held,  That 
the  statute  was  not  retroactive,  and  did  not  operate  upon  a  con- 
tract made  before  the  statute  was  enacted. 
Same — Same — Same : 

A  statute  allowing  a  recovery  of  12  per  cent,  damages  in 
an  action  on  an  insurance  policy  for  delay  in  paying  loss  is  a 
law  relating  to  the  performance  of  the  contract,  and  not  to  the 
remedy. 

[Judgment  for  plaintiffs  below.     Modified  and  affirmed  against 
company.] 

American  National  Ins.  Co.  v.  Donahue  et  al.  (Okla.  S.  C.) : 

153  Pacific  Reporter  (January  24,  1916)  819. 

Action  on  Policy — Completion  of  Contract — Burden  of  Proof: 

Where  the  execution  of  a  policy  of  insurance  is  denied  under 
oath  by  the  defendant,  who  is  alleged  to  be  the  maker  thereof, 
the  burden  is  on  the  plaintiff  to  prove  the  execution  of  the  policy 
of  insurance  by  at  least  a  prima  facie  showing  before  the  policy 
is  entitled  to  be  introduced  in  evidence. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

St.  Paul  F.  &  M.  Ins.  Co.  v.  Earl  (Okla.  S.  C.) : 

153  Pacific  Reporter  (January  24,  1916)  867. 

Unauthorized  Foreign  Company — Right  to  Sue — Statute: 

An  agent  of  a  foreign  company,  who  had  acted  as  such  under 
a  license  to  place     surplus  lines  granted  under  137  N  Y.  Ins. 
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Laws,  on  beine:  sued  for  an  accounting,  may  not  defend  on  the 
ground  that  the  company  had  not  been  authorized  to  do  business 
in  the  State  of  New  York  as  required  by  Sec.  15  of  the  QesL 
Corp.  Laws. 

Same— 8a  me — Estoppei : 

One  who  has  received  premiums  for  an  insurance  company 
as  its  agent  is  estopped  from  claiming,  in  a  suit  brought  to  re- 
cover the  moneys  thus  received,  that  the  company  had  not  pro- 
cured authority  to  do  business  in  the  state. 

Same — Suit  for  Accounting — Accord  and  Satisfaction: 

After  a  dispute  by  correspondents  as  to  the  amount  of  com- 
missions due,  the  agents  of  an  insurer  sent  a  summary  state- 
ment of  account  with  a  check  for  the  amount  shown  in  such 
account.  On  the  check  were  written  the  words  "in  payment  of 
balance  in  full  to  June  1,  1911."  The  company  kept  the  check 
but  wrote  at  once  claiming  a  larger  sum  was  due,  whereupon 
the  agents  replied  that  they  would  "get  up  the  account  to  which 
you  refer  and  see  if  we  can  not  reach  a  final  settlement "  Held, 
That  the  statement  of  account  accompanying  the  check  was  not 
an  accord  and  satisfaction  held  from  the  conduct  of  the  parties 
that  they  did  not  consider  that  an  agreement  had  been  reached. 

Same — Same — Remedies: 

An  insurance  company  may  maintain  a  suit  for  an  account- 
ing against  its  agents  where  there  is  a  dispute  as  to  the  amount 
due  by  the  agent,  as  the  relation  of  the  parties  is  a  fiduciary  one. 
[Judgment  for  company.] 

Factors'  Fire  Ins.  Co.  v.  Whilden  et  al.   (N.  Y.,  Sp.  Tr., 
N.  Y.  Co.) : 

156  New  York  Supplement  (January  24.  1916)  362. 

Annotation — Waiver  of  Provision   in   Fire   Poiicy   Requiring  the 
Keeping  of  Books  and  Vouchers  in  a  Safe,  or  Safe  Place: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Hammond  v.  Niagara  Fire  Ins.  Co.,  heretofore  digested  in  27 

Insurance  Digest  116. 

68  Lawyers'  Reports  Annotated  (1916F)  869. 

Policy — Scope  of  Risk — Negligence: 

Unless  there  be  specific  limitations  in  the  policy  the  risk 
extends  to  all  losses  however  they  may  be  occasioned,  mere 
carelessness  and  negligence  however  great  in  degree  of  either 
the  insured,  his  tenants,  or  servants,  not  amounting  to  fraud, 
though  the  direct  cause  of  loss  is  covered  by  the  policy. 

Same — Exceptions : 

Where  a  policy  excepts  certain  occasions  of  fire  all  other 
occasions  or  causes  are  included  in  the  risk. 
Action  on  Poiicy — Custom — Question  for  Jury: 

The  question  of  whether  or  not  there  was  a  custom  of  using 
a  gasoline  engine  for  threshing  grain  in  bams  in  the  locality  of 
insured's  bam,  and  its  relation  to  the  case  were  issues  of  fact 
for  the  Jury. 
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Same — ^"GroM  Negllgence"--Que«tion  for  Jury: 

"Gross  negligence"  means  wilful  and  wanton  negligence; 
the  intentional  failure  to  perform  a  manifest  duty.  Whether  or 
not  the  use  of  a  gasoline  engine  in  a  bam  for  threshing  is  gross 
negligence  is  a  question  of  fact  for  the  Jury. 

[Verdict  for  plaintiff.     Defendant's  motion  for  new  trial  over- 
ruled.] 

Bouchard  t.  Dirigo  Mut  Fire  Ins.  Co.  (Me.  S.  J.  C.) : 

96  Atlantic  Reporter  (January  27,  1916)   244. 

Policy — I  ron-Saf e  Clause— I  nventory : 

The  policy  required  that  insured  should  take  a  complete 
itemised  inventory  at  least  once  each  year  and  unless  such  an 
inventory  had  been  taken  within  twelve  months  prior  to  the  date 
of  the  policy  one  should  be  taken  in  detail  within  thirty  days 
after  its  issuance,  and  further  that  he  should  keep  a  set  of 
books  clearly  and  plainly  presenting  a  complete  record  of  the 
business  transacted.  Immediately  preceding  the  purchase  of  the 
store  Insured  made  a  schedule  of  the  various  commodities  em- 
braced in  the  stock  in  trade  with  qualities  and  quantities  indi- 
cated In  detail.  The  prices  listed  were  those  representing  his 
judgment  of  the  worth  of  the  corresponding  article.  Upon  the 
basis  of  this  schedule  he  purchased  the  stock  and  fixtures  at  a 
price  closely  approximating  the  value  it  disclosed.  Held,  That 
while  the  schedule  was  made  with  a  view  to  the  purchase  of  the 
property  it  was  exactly  the  kind  of  an  inventory  that  would  or- 
dinarily be  expected  to  be  made  in  the  course  of  the  business  to 
meet  the  requirements  of  the  policy.  It  was  such  an  inventory 
as  could  undoubtedly  have  been  relied  upon  as  showing  com- 
pliance with  the  policy.  Insurer  could  therefore  not  insist  that 
there  was  no  inventory  taken  and  that  not  until  one  had  been 
taken,  within  thirty  days  after  the  issuance  of  the  policy,  did  the 
provision  with  reference  to  the  keeping  books  become  operative. 

Same— 8ame— Same : 

An  inventory  is  an  itemized  list  or  schedule  of  articles  usu- 
ally including  a  notation  of  their  estimated  value. 

Same— Same — Forfeiture : 

An  inventory  having  been  taken  within  the  calendar  year 
prior  to  the  date  of  the  policy  insured  was  obliged  to  keep  a  set 
of  books  presenting  a  complete  record  of  the  business  as  the 
policy  required.  Having  failed  to  show  it  and  being  unable  to 
produce  such  record  upon  the  occurrence  of  the  loss  the  policy 
was  avoided. 

Same— Knowledge  of  Terms — Preaumptions: 

The  neglect  of  insured  to  become  acquainted  with  the  pro- 
visions of  the  policy  could  not  relieve  him  of  the  binding  effect  of 
its  covenants  in  the  absence  of  evidence  tending  to  impeach  its 
validity. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
Miller  V.  Home  Ins.  Co.  (Md.  C.  A.) : 

96  Atlantic  Reporter  (January  27,  1916)  267. 
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Policy — Chattei  Mortgage— Executory  Contract: 

A  mortgage  or  deed  of  trust  purporting  to  secure  an  obliga- 
tion not  yet  effective  at  the  time  of  the  loss  is  not  an  encum- 
brance of  personal  property  by  chattel  mortgage,  voiding  a  policy 
of  insurance  thereon. 

Same— Same-— Same : 

An  unexecuted  contract  to  pledge  property  as  collateral  for  a 
pre-existing  debt  does  not  constitute  such  an  encumbrance  as 
will  be  cause  for  forfeiture. 

Same— Same— Same : 

Admissions  in  pleadings  or  in  proofs  of  loss  of  the  fact  of  a 
pledge  of  property,  not  consummated  by  performance  of  the  con- 
ditions of  the  contract,  are  not  conclusive  and  may  be  explained 
in  connection  with  proofs  of  the  facts  pertaining  thereto. 
Same — Same— Same : 

An  agreement  to  pledge  property  or  an  intent  to  pledge  same 
on  condition  is  not  sufficient  to  constitute  such  pledge  unless  the 
condition  of  the  contract  has  been  complied  with. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Downey  v.  National  Fire  Ins.  Co.  (W.  Va.  S.  C.) : 

87  Southeastern  Reporter  (Januar>'  29,  1916)   487. 

Action  on  Policy — Fraud — insufflciency  of  Evidence: 

In  an  action  to  recover  for  smoke  and  water  damages  in- 
sured's claim  was  for  $11,000.  An  appraisement  was  made  and  an 
award  made  of  $3,600.  Insured  had  exhibited  the  goods  freely  to 
the  company's  representatives.  He  had  never  previously  suffered 
a  fire  and  was  consequently  unfamiliar  with  the  effect  of  a  fire 
upon  his  stock.  The  appraisal  was  made  five  or  six  weeks  after 
the  fire  whereas  insured's  figures  were  prepared  within  two 
weeks  succeeding  it,  making  it  possible  that  the  damage  may 
have  apparently  diminished  in  that  time.  While  the  adjuster  of 
the  company  denied  that  there  was  any  substantial  evidence  of 
damage  other  witnesses  testified  that  there  was  evidence  of 
smoke  damage  as  late  as  five  or  six  weeks  after  the  fire.  Held, 
That  this  evidence  was  insufficient  to  sustain  the  charge  of 
fraud  in  the  claim  as  made  by  the  insured. 

[Judgment  for  company  below.    Here  reversed  against  company.] 

Bass  V.  Williamsburgh  City  Fire  Ins.  Co.  (N.  Y.,  App.  Tr.) ; 

Same  v.  Royal  Exchange  Assur.  Co.; 

Same  v.  Phoenix  Ins.  Co.: 

156  New  York  Supplement   (January  31,  1916)   623. 

Action  for  Unearned  Premium — Parties: 

In  an  action  to  recover  the  unearned  premium  on  a  policy, 
containing  a  loss  payable  clause  in  favor  of  a  mortgagee,  such 
mortgagee  should  have  been  made  a  party  as  its  interest  in  the 
policy  could  not  be  effected  without  its  consent. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Loew  V.  North  British  &  Mercantile  Ins.  Co.  (N.  Y.,  App. 


Tr.): 


156  New  York  Supplement  (January  31,  1916)   692. 
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Action  on  Policy — Limitation  of  Action: 

The  provision  of  the  Oklahoma  Standard  Policy  that  "no 
suit  or  action  on  this  policy,  for  the  recovery  of  any  claim  shall 
be  sustainable  in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  assured  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months  next  after  the  fire/' 
-is  unambiguous,  and,  in  an  action  on  the  policy  commenced 
more  than  twelve  months  after  the  date  of  the  fire,  will  be  en- 
forced  in  accordance  with  the  plain  meaning  of  its  terms,  where 
no  extrinsic  facts  are  alleged  excusing  delay  in  instituting  the 
action. 
Same— 8anrw: 

Where  a  standard  form  of  policy  of  fire  insurance  contains 
the  provision  that  no  suit  or  action  shall  be  sustainable  in  any 
court  of  law  or  equity  unless  commenced  within  twelve  months 
next  after  the  fire,  the  period  of  limitation  begins  to  run  from 
the  date  of  the  fire,  notwithstanding  the  policy  also  contains  a 
provision  that  "the  loss  shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  estimate  and  satisfactory 
proof  of  the  loss  herein  required  have  been  received  by  this 
company,  including  an  award  by  appraisers  when  appraisal  has 
been  required." 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Wever  et  al.  v.  Pioneer  Fire  Ins.  Co.  (Okla.  S.  C); 

Same  v.  German  Alliance  Ins.  Co.; 

Same  v.  Commercial  Union  Assur.  Co.,  Ltd.: 

153  Pacific  Reporter   (January  31,  1916)    1146.   1149. 
1150. 

Annotation — Effect  of  Failure  to  Give  Notice  or  Malce  Proof  of 
Loss  within  Time  Required  in  Policy  In  tlie  Absence  of  For. 
feiture  Clause: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Dixon  V.  State  Mut.  Ins.  Co.,  heretofore  digested  in  34  Okla. 

624. 

58  Lawyers'  Reports  Annotated  (191 6F)  1210. 

Action  for  Damages — Fraud — Queation  for  Jury: 

In  an  action  against  an  agent  for  damages  for  falsely  repre- 
senting the  character  of  the  loss,  where  there  was  evidence 
which  would  warrant  a  jury  in  finding  that  some,  at  least,  of  the 
representations  of  the  agent  were  not  true,  and  that  he  was 
either  guilty  of  negligence  or  bad  faith  in  making  them,  and  that 
the  company  relied  on  his  representations,  the  liability  of  the 
defendant  was  for  the  jury,  and  it  was  error  for  the  court  to 
direct  a  verdict  in  his  favor. 
Same — Negligence — Liability  of  Agent: 

An  agent  is  bound  to  exercise  good  faith  and  diligence  in 
his  relation  with  his  principal  and  in  following  the  instructions  of 
his  principal.  For  negligence  in  failing  to  exercise  ordinary 
care  the  agent  is  liable  in  damages  to  his  principal. 

[Judgment  for  agent  below.   Here  reversed  in  favor  of  company.] 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Laubenstein  (Wis.  S.  C.) : 

166  Northwestern  Reporter  (February  4,  1916)  918. 
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Action  on  Policy — Ownerah I p— Reformation: 

The  policy  provided:  "The  entire  policy  shall  be  TOld  if  the 
Interest  of  the  insured  *  *  *  be  other  than  unconditional 
and  sole  ownership."  Insured  was  not  the  sole  owner.  The 
property  belonged  to  himself  and  wife  Jointly.  He  testified  that 
preceding  the  issuance  of  the  policy  he  had  showed  the  deed  to 
the  agent.  This  the  agent  denied.  Held,  That  there  being  no 
clear,  precise  and  indubitable  evidence  that  any  mistake  had  been 
made  such  as  to  warrant  a  change  of  the  policy,  Judgment  in  fa- 
vor of  the  company  was  proper. 
Same — ^Value— Question  for  Jury: 

The  insured  having  testified  as  to  the  value  of  the  property 
although  his  testimony  was  vague  and  uncertain,  it  was  for  the 
jury  to  determine  such  value. 

[Judg:xnent  In  accordance  with  opinion.] 
Palm  V.  National  Ben.  Franklin  Ins.  Co.    (Dauphin   Co. 
C.  P.) : 

48  Pennsylvania  County  Court  Reports   (February  5, 
1916)  689. 

Brolcera — Construction — ^"Consideration": 

The  plaintiff  procured  a  policy  of  insurance  through  the 
defendant  broker.  The  broker  filled  to  pay  the  premium  to  the 
insurer.  Thereafter  a  loss  occurred.  The  broker  then  agreed 
with  the  plaintiff  that  If  plaintiff  would  sue  the  insurer  that  he 
would  pay  the  costs  of  such  suit,  explaining  that  a  suit  against 
him  would  injure  him  in  a  business  way.  Held,  That  there  hav- 
ing been  a  liability  on  the  part  of  the  broker  for  failure  to  per- 
form his  duty  plaintiff's  waiver  of  the  right  to  proceed  against 
such  broker  furnished  sufflcieht  consideration  for  the  latter's 
promise  to  pay  costs  of  the  latter's  action  against  the  Insurer. 
Consideration  means  "some  right,  interest,  profit  or  benefit  ac- 
cruing to  the  one  party,  or  some  forbearance,  detriment,  loss  or 
responsibility  given,  suffered,  or  undertaken  by  the  assured." 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defendant 
broker.] 

Robinson  v.  Oliver  (N.  Y.,  App.  Div.) : 

156  New  York  Supplement   (February  7,   1916)   896. 

Policy — Premium — Payment  to  Agent: 

An  adjustment  of  accounts  by  and  between  insured  and  Its 
agent  In  which  such  agent  admitted  and  agreed  that  the  premi- 
ums on  certain  Insurance  procured  by  it  for  such  Insured  were 
settled  by  such  adjuster,  did  not  relieve  Insured  from  liability  for 
such  premiums  to  the  agents  Issuing  the  policy  even  though  the 
premiums  had  been  charged  by  the  Issuing  agents  to  insured's 
agent. 

[Judgment  for  plaintiffs  below.     Here  affirmed  in  favor  of  plain- 
tiffs.] 

Russell  et  al.  v.  Medwln  et  al.  (N.  Y.,  App.  Div.) : 

156  New  York  Supplement  (February  7,  1916)  862. 

Action  on  Policy — Misdescription  of  Risk — Intent: 

Recovery  can  be  had  on  a  fire  Insurance  policy  covering  mer- 
chandise contained  in  different  buildings  situated  on  two  adjoin- 
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ing  lots,  although  the  property  InBured  is  described  as  being 
situated  on  one  of  the  lots,  where  the  evidence  shows  that  the 
insurance  agent  and  the  owner  intended  to  insure  the  property 
while  in  the  buildings  on  either  or  both  of  the  lots. 

[Judgment  for  plaintifT  below.     Here  afflrmed  against  company.] 
A.  B.  Tegley  Hardware  Co.  v.  Continental  Ins.  Co.  (Kan. 
S.  C): 

154  Pacific  Reporter  (February  7,  1916)  229. 

Policy — Inaurance  of  Several  Itema— Divisibility  of  Contract: 

A  policy  insuring  a  house  and  household  furniture  in  sep- 
arate amounts  is  a  divisible  contract,  and  a  breach  of  warranty 
or  condition  as  to  one  class  of  the  property  insured  would  not 
alTect  the  insurance  on  the  other  class. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Aetna  Ins.  Co.  v.  Dancer  (Tex.  C.  C.  'A.) : 

181  Southwestern  Reporter  (February  16,  1916)   772. 

Action  on  Policy — Pleading — Non-Payment: 

While  an  averment  of  non-payment  is  essential  to  the  state- 
ment of  the  cause  of  action,  the  overruling  of  a  demurrer  to  a 
petition  in  which  non-payment  was  not  averred  was  harmless 
where  such  an  averment  was  made  in  a  supplemental  pleading. 

Policy — Ownership — Condition  Precedent: 

The  policy  provided:  "This  entire  policy  •  •  shall  be  void 
*  *  *  if  the  subject  of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple,  and  the  title  be  not  evi- 
denced by  deed."  Held,  That  this  provision  was  in  the  nature 
of  a  condition  precedent  and  was  valid.  Where  insured's  title 
was  not  so  evidenced  there  could  be  no  recovery  even  through 
his  ownership  in  fee  simple  could  be  established. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Merchants'    &    Bankers'    Fire    Underwriters    v.    Williams 
(Tex.  C.  C.  A.) : 

181  Southwestern  Reporter  (February  16,   1916)   859. 

Policy — Ownersliip — Estoppel : 

Where  a  fire  insurance  policy,  covering  an  automobile,  pro- 
vides that  a  change  of  ownership  of  the  property,  without  the 
written  consent  of  the  insurance  company,  renders  the  policy 
void,  and  that  agents  of  the  company  cannot  waive  any  provi- 
sions of  the  policy  unless  such  waiver  is  written  upon  the  policy 
or  attached  thereto,  yet  where  the  local  agent  of  the  company 
knew,  before  he  issued  the  policy  to  A,  that  the  automobile  had 
been  sold  by  A  to  B,  the  company  was  bound  by  such  knowledge, 
and  was  estopped  from  setting  up,  as  a  defense  to  a  suit  upon 
the  policy,  the  non-compliance  of  the  plaintiff  with  these  pro- 
visions of  the  policy. 

[Judgment  for  plaintiff  below.    Here  afflrmed  against  company.] 
Commercial  Union  Assur.  Co.  v.  Lyon  &  Kelly  (Ga.  C.  A.) : 
87  Southeaatem  Reporter  (February  19,  1916)  761. 
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Action  on  Policy— Waiver — Evidenco: 

On  making  claim  Insured  received  a  letter  signed  by  the 
secretary  of  the  defendant  company  advising  that  "we  will  take 
the  matter  up  for  settlement  at  our  next  meeting  and  you  will 
probably  hear  from  us  about  the  time  you  have  settlement  with 
the  Orange  Association."  The  policy  provided  that  no  waiver 
would  be  binding  unless  in  writing  attached  to  the  policy.  At 
the  time  the  letter  was  written  suit  had  been  commenced  against 
the  Grange  Association.  Held,  That  while  the  letter  may  not 
have  been  competent  to  establish  a  technical  waiver  by  agree- 
ment because  not  endorsed  on  nor  attached  to  the  policy,  the 
writing  was  notwithstanding  received  in  evidence  for  the  pur- 
pose of  showing  a  situation  where  the  law  would  declare  a 
waiver  by  estoppel,  of  the  limitation  clause  in  the  policy. 

[Judgment  for  plaintiff  below.    Here  SLffirmed  against  company.] 
Kimball  v.  Horticultural  Fire  Relief  of  Oregon  et  al.  (Ore. 
S.  C.) : 

164  Pacific  Reporter  (February  21.  1916)  578. 

Taxation — Retaliatory  Law — Constitutionality: 

Sec.  637  Ky.  St.  providing  that  whenever,  under  the  laws  of 
any  other  state  any  taxes,  etc.,  are  imposed  upon  Kentucky  com- 
panies in  excess  of  those  prescribed  by  the  laws  of  Kentucky 
the  same  obligation  shall  be  imposed  upon  companies  of  that 
state  doing  business  in  Kentucky,  Is  not  in  violation  of  Sec.  60 
of  the  Kentucky  Constitution  providing  that  no  law  shall  be  en- 
acted to  take  effect  upon  the  approval  of  any  other  authority 
than  the  General  Assembly.  The  operation  of  the  law  is  not 
dependent  upon  the  approval  of  any  other  authority  than  the 
Liegislature  of  Kentucky. 

Same— Same — Same : 

Nor  is  such  law  in  violation  of  the  constitutional  require- 
ment of  uniformity  of  Texas. 

[Judgment   for   company   below.     Here   reversed   against  com- 
pany.] 

Clay,  Ins.  Com.  v.  Dixie  Fire  Ins.  Co.  (Ky.  C.  A.) : 

181  Southwestern  Reporter  (February  23,  1916)  1123. 

Action  on  Policy — Parties— Mortgagee: 

Where  a  mortgagee  has  been  divested  of  its  interest  in  mort- 
gaged property,  its  interest  under  a  loss  payable  clause  in  its 
favor  is  also  extinguished,  and,  in  an  action  against  the  insurer 
of  the  mortgaged  premises  such  mortgagee  is  not  a  necessary 
party. 

Same — Examination  under  Oath— -Queatlon  for  Jury: 

The  policy  provided:  "The  insured,  as  often  as  required, 
shall  •  •  •  submit  to  examination  under  oath  by  any  per- 
son named  by  this  company."  Insured  submitted  to  an  examina- 
tion. Subsequently  the  insurer  demanded  a  further  examination 
to  which  the  insured  refused  to  submit.  Later,  however,  in- 
sured offered  to  submit  himself  to  further  examination  and  the 
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.inBorer  then  declined  his  offer.  Held,  That  under  these  clrcum- 
stances  It  was  for  the  Jury  to  say  whether  or  not  the  insured 
had  complied  with  the  provisions  of  the  policy  in  this  respect. 

[Judgment   for   plaintiff   below.      Here   affirmed    against   com- 
pany.] 

North  British  &  Mercantile  Ins.  Co.  v.  Rose  (U.  S.  C.  C. 
A.,  3rd  Cir.) : 

228  Federal  Reporter  (February  24,  1916)   290. 

Policy— Non-Payment  of  Premium — ^Waiver: 

For  three  years  preceding  January  1,  1915,  the  premiums 
falling  due  January  1st  had  been  offset  by  dividends  of  the  same 
amounts  falling  due  on  the  same  days.  The  conditions  exist- 
ing January  1st,  1916,  were  exactly  the  same.  Held^  That  the 
conduct  of  the  company  in  making  settlements  by  exchange  of 
receipts  after  the  premium  due  date,  without  objection,  for  the 
preceding  years,  in  exactly  similar  circumstances,  must  be  re- 
garded as  a  waiver  of  any  contractual  right  it  may  otherwise 
have  had  to  forfeit  the  insurance  by  failure  to  renew  or  continue 
the  policy  on  January  1,  1915. 

[Company's  motion  to  dismiss  bill  for  reinstatement  for  want  of 
equity  Is  denied.] 

Davis  V.  Salem  County  Mut.  Fire  Ins.  Co.   (N.  J.  Co.  of 
Ch.): 

96  Atlantic  Reporter  (February  24,  1916)  391. 

Action  on  Policy — Other  Insurance— Burden  of  Proof: 

The  company  interposed  as  a  defense  that  the  policy  was 
void  by  reason  of  the  procurance  of  other  insurance.  The  in- 
sured admitted  the  existence  of  the  other  insurance  but  denied 
that  it  was  issued  with  his  knowledge  or  consent  and  denied 
that  it  had  ever  been  in  his  actual  or  constructive  possession. 
Held,  That  the  burden  rested  on  the  company  to  prove  that  the 
policy  in  question  was  issued  at  the  request  of  insured  or  that 
he  afterwards  ratified  its  issuance,  since  the  reply  by  the  in- 
sured was  nothing  more  than  a  denial  of  the  essential  aver- 
ments of  the  answer. 

[Judgment    for   plaintiff    below.      Here    affirmed    against    com- 
pany.]. 

American  Ins.  Co.  v.  Crawford  (Miss.  S.  C.) : 

70  Southern  Reporter  (February  26,  1916)  679. 

Warehouseman — Insurance — Contracts: 

Where  a  warehouse  company  put  up  in  a  conspicuous  place 
printed  posters  signed  by  it  to  the  effect  that  all  cotton  stored 
with  it  would  be  insured  for  its  full  value,  such  notice  consti- 
tuted an  offer  to  contract  and  a  contract  resulted  between  it 
and  such  persons  as  had  knowledge  thereof  and  acted  upon  it  in 
storing  cotton. 
Same— Failure  to  Provide  Full  Insurance — Damages: 

A  warehouse  company  having  posted  such  a  notice,  and 
having  failed  to  insure  cotton  stored  with  it  to  its  full  value, 
persons  who  acting  on  such  notice  and  suffered  loss  by  reason  of 
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the  failure  of  the  warehouseman  to  provide  full  insurance  could 
recover  for  the  full  value  of  the  cotton  destroyed  less  legitimate 
charges. 

Same — Dutiea  to  Insured — Custom: 

If  a  general  custom  existed  on  the  part  of  the  warehouses 
in  a  certain  municipality  to  insure  to  its  full  value  the  cotton  of 
patrons  stored  with  them  with  the  necessary  characteristics, 
patrons  who  stored  cotton  with  one  of  such  warehousemen, 
knowing  of  the  custom,  and  relying  upon  it,  can  assert  a  duty 
on  the  part  of  such  warehouseman  to  so  insure  his  cotton. 

Same — ^Agreement  to  insure— Authority  of  Agent: 

Statements  of  an  agent  in  charge  of  a  warehouse  in  connec- 
tion with  the  discharge  of  his  duties  to  the  effect  that  cotton 
deposited  would  be  insured  were  admissible  in  evidence  against 
the  company. 

Same — Same — Custom : 

The  issuance  of  a  warehouse  receipt  providing  "Acts  of 
providence  and  fire  excepted"  did  not  constitute  such  an  express 
contract  as  prevented  the  Introduction  of  evidence  to  show  a 
custom  to  insure  goods  placed  in  storage  for  their  full  value. 

[Judgment  for  plaintiffs   below.     Here  affirmed   against  ware- 
houseman.] 

Farmers'  Ginnery  &  Mfg.  Co.  v.  Thrasher  (Oa,  S.  C.) : 

87  Southeastern  Reporter  (February  26,  1916)  804. 

Policy — Chattel  IMortgage — Forfeiture: 

A  provision  of  the  Okla.  Standard  form  of  policy  that  the 
policy  "shall  be  void  •  ♦  •  if  the  subject  of  insurance  be 
personal  property  and  be  or  become  encumbered  by  a  chattel 
mortgage"  is  a  promissory  warranty  by  the  insured,  the  violation 
of  which  avoids  the  insurance. 

Same — Same — Notice: 

The  filing  of  a  chattel  mortgage  for  record  is  not  notice  to 
an  insurer  so  as  to  preclude  it  from  insisting  on  a  forfeiture  on 
account  of  such  mortgage. 

[Judfirment  for  plaintiffs  below.     Here  reversed  In  favor  of  com- 
pany.] 

North  British  &  Mercantile  Ins.  Co.  v.  Wright  et  al.  (Okla. 
S.  C.) : 

164  Pacific  Reporter  (February  28.  1916)  654. 

Policy — inventory — Valuation  of  Articles: 

The  policy  required  insured  to  take  "a  complete  itemized 
inventory  of  stock  on  hand."  The  inventory  taken  by  insured 
showed  the  number  of  pieces  of  pine  lumber,  the  number  of 
pieces  of  oak  lumber  and  the  number  of  pieces  of  gum  lumber, 
separately.  It  also  showed  the  length,  breadth  and  thickness  of 
such  pieces,  and  the  total  number  of  feet  of  the  pine,  oak  and 
gum  lumber  separately.  Held,  That  the  inventory  so  taken 
complied  with  the  requirements  of  the  policy.  The  policy  was 
not  to  be  construed  as  requiring  an  appraisement  of  the  lumber. 
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Same— Same — Evidence : 

Insured  testified  that  the  agent  told  him  what  the  inven- 
tory required  by  the  policy  was  to  contain,  that  he  followed  her 
instructions  in  making  the  inventory  in  question  in  every  par- 
ticular and  that  after  its  preparation  and  before  the  issuance 
of  the  policy  he  presented  same  to  the  agent,  who  approved  the 
inventory  and  issued  the  policy.  Held,  That  this  evidence  was 
admissible  to  show  what  kind  of  inventory  was  contemplated 
by  the  parties  before  and  at  the  time  of  the  issuance  of  the 
policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Camden  Fire  Ins.  Co.  v.  Yarbrough  (Tex.  C.  C.  A.) : 
182  Southwestern  Reporter  (March  1,  1916)  66. 

Insurance  Proceeds — Garnishment — Exemptions: 

Money  paid  upon  an  insurance  policy  upon  a  house  not  the 
homestead  is  not  exempt  from  garnishment  for  the  payment 
of  insured's  debts. 

Same — Rights  of  Holder  of  Vendor's  Lien: 

Insurance  money  upon  a  homestead,  in  the  absence  of  an 
agreement  that  the  policy  was  for  the  benefit  of  the  vendor 
holding  the  superior  title  and  note  for  unpaid  purchase  money 
is  not  subject  to  the  payment  of  such  indebtedness  unless  agreed 
to  by  the  debtor. 
Same — Same: 

Where  the  holder  of  a  vendor's  lien  sued  and  recovered 
Judgment  upon  his  contract  of  sale  and  foreclosed  his  lien,  he 
cannot  be  heard  to  say  that  he  should  be  entitled  to  the  insur- 
ance money  due  and  payable  under  a  policy  taken  out  by  his 
vendee. 

[Judgment  against  plaintiff  below.    Here  affirmed  In  favor  of  de- 
fendant and  for  the  garnishee  for  its  costs.] 

Stratton  v.  Westchester  Fire  Ins.  Co.  et  al.  (Tex.  C.  C.  A.) : 

182  Southwestern  Reporter  (March  1,  1916)  4. 

Action  on  Policy— Denial  of  Liabiity— Waiver: 

The  doctrine  of  waiver  will  not  be  extended  so  as  to  deprive 
a  party  of  his  defense  merely  because  he  negligently  or  in- 
cautiously, when  the  claim  is  first  presented,  while  denying  his 
liability,  omits  to  disclose  the  ground  of  his  defense,  or  states 
another  ground  than  that  upon  which  he  finally  relies.  There 
must,  in  addition,  be  evidence  from  which  the  jury  would  be 
justified  in  finding  that  with  full  knowledge  of  the  facts  there 
was  an  intention  to  abandon,  or  to  insist  upon  the  particular 
defense  afterward  relied  upon,  or  that  it  was  purposely  concealed 
under  circumstances  calculated  to,  and  which  actually  did,  mis- 
lead the  other  party  to  his  injury.  The  mere  fact,  therefore, 
that  an  insurance  company,  during  the  negotiations  between  the 
parties  after  a  loss,  merely  Justified  its  refusal  to  pay  the  claim 
on  the  ground  that  the  premium  was  not  paid,  does  not  debar 
such  insurance  company  from  interposing  a  defense  based  upon 
proper  pleadings  that  the  conditions  of  the  policy  in  regard 
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to  the  making  of  an  Inventory  and  of  the  keeping  of  books  of 
account  and  the  keeping  of  the  same  in  an  iron  safe  have  been 
violated. 

Same — Iron-Safe  Ciause— Pleading: 

The  defense  that  the  insured  had  not  made  an  inventory  and 
kept  books  of  his  purchases  and  sales  and  kept  the  same  in  an 
iron  safe  as  provided  by  the  terms  of  his  policy  is  one  which 
must  be  specially  pleaded  in  an  action  upon  such  insurance 
policy. 
Same — Coverage  of  Several  Iteme— Divisibility  of  Contract: 

Where  a  policy  of  insurance  is  written  for  a  gross  premium, 
but  the  insurer  agrees  to  pay  a  certain  amount  in  case  of  the 
destruction  of  a  building  by  fire,  and  a  certain  other  amount 
in  the  case  of  the  destruction  of  its  contents,  and  the  policy  con- 
tains a  provision  that  books  must  be  kept  of  purchases  and 
sales,  and  such  books  must  be  kept  in  an  iron  safe,  the  policy 
is  divisible  in  so  far  as  such  clause  or  condition  is  concerned, 
and  such  clause  or  condition  will  not  be  held  to  apply  to  the 
insurance  upon  the  building  Itself. 

Same — Proof  of  Loss — ^Waiver: 

Where  an  insurance  company  refuses  to  consider  a  claim 
for  the  loss  of  goods  destroyed  by  fire  on  the  ground  that  the 
premium  has  not  been  paid,  and  on  that  ground  alone,  and  at 
no  time  asks  for  formal  proofs  of  loss  or  furnishes  blanks 
therefor,  it  will  not  be  permitted  to  interpose  upon  the  trial, 
when  sued  for  the  loss,  that  such  formal  proofs  were  not  fur- 
nished as  required  by  the  policy. 

[Judgment  for  plaintifT  below.     Here  reversed  in  favor  of  com- 
pany.] 

*    Ennis  v.  Retail  Merchants'  Assn.  Mut.  Fire  Ins.  Co.  (N.  D. 
S.  C.) : 

156  Northwestern  Reporter  (March  3,  1916)  234. 

Policy — Reformation — Jurisdiction: 

Where  it  appears  that  a  policy,  as  written,  does  not  truly 
state  the  contract  actually  made,  a  court  of  general  jurisdiction 
may  reform  the  policy,  so  as  to  make  it  express  the  real  con- 
tract of  the  parties,  and  enforce  it  as  reformed  in  one  action. 

Same — Statute — Notice : 

Sess.  Laws  Idaho  1913,  p.  593,  providing  no  company  shall 
issue  any  policy  other  than  on  the  form  known  as  the  New  York 
Standard  Form  can  not  be  construed  as  charging  residents  of 
the  state  with  constructive  notice  of  the  contents  of  their  poli- 
cies, or  to  in  any  way  abridge  their  contractual  rights. 

Same— Sole  Ownership — Estoppel: 

Where  the  agent  was  advised  of  the  character  of  insured's 
interest  in  the  property,  but  failed  to  disclose  same  in  the  policy, 
his  knowledge  was  imputed  to  the  company  so  as  to  estop  it 
from  claiming  a  forfeiture  because  the  insured  was  not  the  sole 
and  unconditional  owner. 
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Same— Faiae  Swearing — Forfeiture: 

An  essential  element  of  the  offense  of  false  swearing  in  a 
proof  of  loss  is  the  intent  to  defraud,  and  unless  such  an  intent 
is  shown,  the  fact  that  the  insured  incorrectly  stated  his  interest 
in  the  property  furnished  no  cause  for  forfeiture. 

Same — Payment  to  IMortgagee — Subrogation: 

An  insurer  is  not  entitled  to  subrogation  to  the  rights  of  a 
mortgagee  which  it  has  insured,  until  it  has  paid  or  offered  to 
pay,  the  full  amount  of  the  mortgage  debt. 

[Judgment   for  plaintiffs   below.      Here   afflrmed   against   com- 
pany.] 

Carroll  et  al.  v.  Hartford  Fire  Ins.  Co.  (Idaho  S.  C.) : 

154  Pacific  Reporter  (March  16,  1916)   985. 

Action    on    Policy — Admission    of    Liability — Statements    of   Ad- 
juster: 

When,  on  being  notified  of  a  loss,  the  adjuster  of  an  insur- 
ance company  writes  the  insured  that  the  company  can  replace 
the  property  destroyed  for  a  stated  sum,  and  adds  "as  this  rep- 
resents the  value  of  the  car  destroyed  and  which  value  is  the 
maximum  of  the  company's  liability,  we  enclose  proof  of  loss 
for  $750  for  execution  and  return,''  the  company  will  be  held  to 
the  admission  of  liability  for  the  amount  stated. 

Same — Appraisement — ^Waiver: 

An  admission  of  liability  by  an  adjuster  for  an  amount  less 
than  is  demanded  in  the  proof  of  loss  submitted  by  the  insured 
is  not  a  waiver  of  the  companys'  right  to  an  appraisement. 

Same — Measure  of  Recovery — Penalty: 

An  insurance  company  is  not  liable  for  the  statutory  penalty 
for  withholding  the  amount  of  liability  admitted  by  its  adjuster, 
where  the  insured  demands  the  payment  of  a  larger  sum  and 
refuses  to  enter  into  an  appraisement. 

Same — Same — ^Valued  Policy: 

There  is  no  statute  in  the  State  of  Louisiana  rendering  in- 
surer liable  for  the  full  amount  of  a  policy  in  event  of  a  total 
loss  of  movable  property. 

[Judgment  for  plaintlfT  below.    Here  modified  and  affirmed.] 
Hart  V.  Springfield  F.  &  M.  Ins.  Co.  (La.  S.  C.) : 

66  Southern  Reporter  (January  2,  1915)   658. 

Failure  of  Agent  to 'Forward  Application — Liability  of  Company: 
An  insurance  company  is  not  liable  for  the  negligence  of  its 
agent  in  failing  to  send  to  the  company  an  application  for  insur- 
ance, where  the  only  authority  of  the  agent  was  to  solicit  appli- 
cations, deliver  policies  when  issued,  and  to  receive  and  receipt 
for  initial  premiums. 

Application — Contract— Condition  Precedent: 

The  application  provided  that  it  should  not  be  construed  as  a 
contract  of  insurance  and  that  the  company  incurred  no  liability 
until  the  issuance  and  delivery  of  its  policy.    The  soliciting  agent 
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neglected  to  turn  in  the  application,  and  no  policy  was  ever 
issued.  Held,  That  there  was  no  contract  under  the  stipulation 
in  the  application.  Even  if  the  soliciting  agent  had  promptly 
forwiirded  the  application  to  the  company  the  latter  was  under 
no  obligation  to  issue  a  policy,  and  no  liability  was  incurred  until 
the  policy  was  actually  issued. 

Same— Same— Impiled  Acceptance: 

Mere  delay  in  passing  upon  an  application  cannot  be  con- 
strued as  an  acceptance  of  the  application,  nor  can  a  cause  of 
action  for  negligence  be  granted  upon  such  delay. 

Same— Same — ^Authority  of  Agent: 

A  soliciting  agent  having  authority  only  to  solicit  applica- 
tions, deliver  policies  when  issued  and  receive  and  receipt  for 
initial  premiums,  could  not  bind  the  company  by  stating  that  a 
policy  would  be  issued. 

Principal  and  Agent — ^Authority  of  Agent: 

An  applicant  for  insurance  cannot  assume  that  a  soliciting 
agent  could  bind  his  principal  by  any  statements  he  made  con- 
cerning his  own  authority. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

National  Union  Fire  Ins.  Co.  v.  School  District  No.  55  (Ark. 
S.  C.) : 

182  Southwestern  Reporter  (March  8,  1916)  547. 

Policy — Sole  Ownership — Forfeiture: 

The  real  estate  was  owned  by  one  W  ^nd  his  wife  in  joint 
tenancy.  The  personal  property  was  owned  by  W.  At  the  time 
of  the  issuance  of  the  policy  there  were  mortgages  on  both  the 
real  and  personal  property.  The  policy  was  issued  to  W  and 
the  mortgagee.  No  mention  was  made  of  the  interest  of  the  wife. 
Held,  That  the  interest  of  the  insured  in  the  property  was  not 
truly  stated;  nor  was  his  interest  that  of  sole  and  unconditional 
ownership;  nor  did  the  building  stand  on  ground  owned  by  in- 
sured in  fee  simple;  furthermore  the  existence  of  the  chattel 
mortgage  was  not  alluded  to;  under  these  circumstances  the  pol- 
icy was  void. 

Agency — Statute— Estoppel : 

The  company's  agent  was  a  married  woman.  Her  husband 
solicited  insurance  in  her  behalf  and  obtained  the  application 
for  the  policy  sued  on,  and  made  out  such  policy,  the  wife  coun- 
tersigning it  as  agent.  The  husband  had  knowledge  of  the  na- 
ture of  insured's  title.  Held,  That  the  knowledge  of  the  husband 
of  the  agent  was  imputed  to  the  company  under  Sec.  4775  Vt.  St., 
providing  that  when  an  application  is  taken  or  transmitted  by  or 
through  a  person  acting  under  the  employment  of  an  agent,  such 
person  shall  be  deemed  the  agent  of  the  company. 

Policy — Affirmative  and  Promissory  Warranties  Distinguished: 

Warranties  are  of  two  kinds,  affirmative  and  promissory. 
The  former  relates  to  matters  existing  at  or  before  the  issuance 
of  the  policy  and  have  the  effect  of  conditions  precedent.    The 
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latter  relate  to  matters  arising  after  the  issuance  of  the  policy 
and  have  the  efFect  of  conditions  subsequent.     Provisions  of  a 
policy  relating  to  the  interest  of  insured  are  affirmative  war- 
ranties. 
Same — Rule  of  Construction: 

Insurance  contracts  are  treated  by  the  courts  as  standing 
in  a  class  by  themselves  and  are  construed  most  favorably  to 
the  assured  to  avoid  forfeiture. 
Policy — Mortgage — Estoppel : 

The  restrictions  inserted  in  a  policy  on  the  power  of  an 
agent  to  waive  any  condition,  unless  done  in  a  particular  man- 
ner, cannot  be  deemed  to  apply  to  those  conditions  which  relate 
to  the  inspection  of  a  contract  when  it  appears  that  the  agent 
has  delivered  a  policy  and  received  the  premiums  with  full  knowl- 
edge of  the  actual  situation.  Hence  where  an  agent  delivered  a 
policy  and  received  the  premium  with  knowledge  of  the  existence 
of  a  chattel  mortgage  the  company  was  estopped  from  insist- 
ing on  a  forfeiture. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Wilson  et  al.  v.  Commercial  Union  Assur.  Co.,  Ltd.   (Vt 
S.  C): 

96  Atlantic  Reporter  (March  9,  1916)  540. 

Action  to  Recover  Compensation — Sufficiency  of  Evidence: 

In  an  action  to  recover  compensation,  the  contract  granting 
10  per  cent,  of  the  profits  in  addition  to  a  stipulated  salary,  where 
there  was  evidence  on  behalf  of  the  plaintiff  to  the  effect  that  the 
profits  aggregated  $10,000,  the  verdict  of  the  jury  on  such  evi- 
dence in  favor  of  the  plaintiff  for  $1,000  will  not  be  disturbed  on 
appeal. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Retailers'  Fire  Ins.  Co.  v.  Ecock  (Okla.  S.  C.) : 

154  Pacific  Reporter  (March  13,  1916)   1132. 

Policy — Co-Insurance  Clause — Statute: 

Under  Sec.  700  Ky.  St.  providing  that  all  insurance  com- 
panies, in  case  of  total  loss,  ''shall    *    *    be  liable  for  the  full 
estimated  value  of  the  property  insured,  as  the  value  thereof  is 
fixed  in  the    *     *    policy;   and  in  cases  of  partial  loss  of  the 
property  insured,  the  liability  of  the  company  shall  not  exceed 
the  actual  loss  of  the  party  insured",  a  fifty  per  cent,  co-insurance 
clause  contained  in  a  policy  is  void.    The  statute  was  designed 
to  meet  every  case  where  a  policy  directly  or  indirectly  provided 
for  liability  for  total  loss  less  than  the  value  fixed  in  the  policy 
or  for  liability  for  partial  loss  less  than  the  actual  loss  sustained. 
[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Hartford  Fire  Ins.   Co.  v.   Henderson   Brewing  Co.    (Ky. 
C.  A.) : 

182  Southwestern  Reporter  (March  15,  1916)   852. 

Bailor  and  Ballee^lnaurance  Proceeds — Estoppel: 

The  defendant  operated  a  grist  mill.  There  was  a  policy  of 
insurance  on  its  contents  insuring  not  only  the  stock  and  grain, 
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etc.  owned  by  defendant,  but  also  all  such  commodities  in  the 
mill  or  afterwards  received  on  consignment,  or  held  by  defend- 
ant in  trust.  On  sustaining  a  loss  by  fire  defendant,  under  the 
terms  of  the  policy,  successively  asserted  the  right  to  indemnity 
for  the  property  In  the  mill  on  consignment.  Held,  That  this 
would  estop  defendant  from  denying  liability  to  the  bailors  o'f 
the  property  for  the  insurance  money  received  on  acount  of  grain 
consigned  by  them,  and  from  insisting  that  not  defendant,  but 
others,  were  bailees  of  the  grain. 

Same — Action  on  Policy — Evidence: 

In  an  action  by  a  bailor  against  a  bailee  to  recover  insurance 
proceeds,  where  it  appeared  that  the  original  policy  issued  to  the 
bailee  had  been  destroyed,  there  was  no  error  in  admitting  in 
evidence  a  copy  of  such  policy. 

[Judgment  for  plaintiff  below.     Here  Affirmed   asainst  defend- 
ant] 

Penney  &  Penney  Feed  Co.  v.  Kramer  (Kansas  City  C.  A.) : 

182  Southwestern  Reporter  (March  15,  1916)  755. 

Poiicy — Condition  Precedent — Delivery: 

If  there  is  a  binding  contract  of  insurance,  the  fact  that  the 
policy  is  not  delivered  until  after  the  loss  has  occurred  does  not 
defeat  the  insured's  right  to  recover  imder  it. 

Same — Contract — Preliminary  Negotiations: 

A  policy  accepted  by  insured  represents  the  final  contract 
with  the  insurer,  and  supersedes  all  preliminary  agreements  in 
respect  to  the  insurance,  in  the  absence  of  fraud  or  mutual  mis- 
take. 
Same — Fraud — Evidence  Considered: 

After  certain  negotiations,  the  defendant  company  wired  in- 
sured's broker  "binding  fifteen  thousand  *  *  *.  Send  forms". 
On  April  29th  the  broker  sent  forms.  The  next  day,  April  30th 
the  broker  telegraphed:  "Do  not  use  forms  sent  you  yesterday. 
New  forms  sent  you  today".  The  property  was  destroyed  by  fire 
on  April  29th.  Insured  had  been  informed  of  the  telegram  of 
April  28th  preceding  the  fire.  The  broker  when  he  sent  the 
telegram  of  April  30th  had  no  knowledge  of  the  fact.  The  as- 
sured had  no  knowledge  of  the  sending  of  the  last  named  tele- 
gram. The  policy  was  issued  May  10th  insuring  for  a  year  from 
April  28th.  No  notice  of  loss  was  given  by  the  insured  until 
after  the  policy  was  received.  Held,  That  the  policy  was  not 
void  on  account  of  fraud.  That  insured  withheld  giving  notice 
until  the  receipt  of  the  policy  was  not  fraudulent  as  he  was  not 
under  any  legal  or  moral  obligation  to  volunteer  notice  until  he 
was  aware  of  the  requirements  of  the  policy.  While  the  insured 
knew  the  risk  had  attached  he  knew  nothing  of  the  communica- 
tion relating  to  the  substitution  of  forms,  and  the  broker  who 
made  the  request  for  a  substitution  of  forms  had  no  knowledge  at 
the  time  of  the  fire. 
Same — Ante-dating    Policy — Dettruction    of   Property    Preceding 

Date  of  Actuai  Issuance: 

If  at  the  time  the  risk  attaches  the  property  intended  to  be 
insured  is  not  in  existence,  the  parties  being  ignorant  of  the 
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tact  at  the  time,  the  rule  is  that  there  is  no  valid  insurance. 
But  that  rule  has  no  application  where  a  policy  is  ante-dated  to 
a  period  prior  to  the  fire.  In  such  case  the  fact  that  the  prop- 
erty was  not  in  existence  does  not  invalidate  the  policy.  By 
ante-dating  the  policy  the  insurer  assumes  the  retrospective 
risk  for  which  it  provided  in  the  same  manner  as  if  it  had  been 
issued  on  the  day  it  bore  date. 

Same — Completion  of  Contract: 

A  contract  of  insurance  is  ordinarily  complete  and  closed 
when  the  binder  is  signed  and  delivered. 

Action  on  Policy — Fraud — Burden  of  Proof: 

The  burden  rests  upon  the  insurer  to  establish  that  fraud 
was  practiced  upon  the  adjusters  in  misrepresenting  the  value 
of  the  property. 

[Judgment    for   plaintiff    below.      Here    afflrmea    against    com- 
pany.] 

El  Dia  Ins.  Co.  v.  Sinclair  (U.  S.  C.  C.  A..  2nd  Cir.) : 

228  Federal  Reporter  (March  16,  1916)   833. 

Policy — Reinau  ranee — ^Agency: 

Where  insured  made  application  to  one  company  which  di- 
vided the  risk  with  the  defendant  company,  and  insured's  nego- 
tiations were  solely  with  the  first  named  company,  the  practical 
relation  between  the  two  companies  was  undoubtedly  that  of 
principal  and  agent  with  reference  to  the  policy  issued  by  the 
defendant  company. 

Same — Same — Same — Eatoppel : 

The  company  to  which  insured  made  application  being  the 
agent  of  the  defendant  company,  in  which  part  of  the  risk  was 
placed,  the  knowledge  of  the  first  named  company  of  the  vacancy 
of  insured's  property  would  be  mutual  to  the  defendant  company 
so  as  to  estop  it  from  claiming  a  forfeiture. 

[Judgment   for   company    below.      Here   reversed   against    com- 
pany.] 

Ooebel  et  ux.  v.  German-American  Ins.  Co.  (Md.  C.  A.) : 

96  Atlantic  Reporter  (March  16,  1916)   627. 

Action  for  Damages — Existence  of  Insurance — Measure  of  Re- 
covery:   

In  an  action  by  an  owner  of  property  to  recover  damages 

for  the  wrongful  destruction  of  his  property,  the  fact  that  he 

had  recovered  insurance  thereon  would  not  reduce  the  amount  of 

recovery  against  the  wrong-doer. 

[Judgment  for  plaintiff  below.     Here  affirmed  against   defend- 
ant] 

American  Paving  &  Constructing  Co.  v.  Davis  (Md.  C.  A.) : 

96  Atlantic  Reporter  (March  16,  1916)  623. 

Policy — Chattel  Mortgage — Excuse: 

That  a  foreigner  did  not  know  that  a  paper  he  signed  on 
purchasing  property  was   an  encumbrance  thereof  by   chattel 
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mortgage  would  not  affect  in  anyway  the  rights  of  an  insurer  of 
such  property  on  account  of  the  existence  of  the  chattel  mort- 
gage. 
Same — Insurance  of  Several   Items — Entirety  of  Contract: 

A  policy  containing  a  stipulation  "that  this  entire  policy 
shall  be  void"  on  certain  conditions  is  not  severable,  although 
the  insurance  is  distributed  among  several  classes  of  property. 

Same — Sole  Ownership — Forfeiture: 

The  provision  that  the  entire  policy  should  be  void  if  the 
interest  of  the  insured  was  other  than  sole  and  unconditional 
ownership  or  if  the  property  was  encumbered  by  chattel  mort- 
gage is  reasonable  and  may  be  interposed  by  the  insurer  to  avoid 
payment. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Muskovitz  V.   Sun  Underwriters  Agency  of  Sun  Ins.  Co. 
(Mahoning  C.  A.) : 
36  O.  C.  C.  324. 

Annotation — Right   of    Insurer,    upon    Paying    Mortgagee    under 
Mortgage   Clause   in   Policy   Issued   to  Owner  of   Equity   of 
Redemption,  to  Be  Subrogated  to  Rights  of  Mortgagee: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Milwaukee  Mechanics  Ins.  Co.  v.  Ramsey,  heretofore  reported 

in  28  Insurance  Digest  77. 

Lawyers'  Reports  Annotated  (N.  S.)    (1916  A)  659. 

Annotation — Settlement    between    Insured   and   Tort    Feasor   as 

Affecting  Insurer's  Right  to  Subrogation: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Fire  Assn.  of  Philadelphia  v.  Wells,  heretofore  reported  in  28 
Insurance  Digest  86. 

Lawyers'  Reports  Annotated  (N.  S.)   (1916  A)  1282. 

Policy — Waiver — Failure  to   Make  Inquiry: 

Where  no  inquiry  was  made  as  to  the  existence  of  other 
insurance  or  as  to  whether  or  not  the  property  was  encumbered 
there  was  a  waiver  of  forfeiture  on  account  of  other  insurance 
and  an  existing  encumbrance. 
Same — Same — Acceptance  of  Premium: 

Where  an  agent,  having  authority  to  issue  policies,  after  a 
loss,  accepts  the  premium  on  a  policy  previously  issued,  knowing 
at  the  time  that  the  property  was  encumbered  and  was  covered 
by  other  insurance,  there  was  a  waiver  of  forfeiture  under  the 
other  insurance  clause  and  the  chattel  mortgage  clause. 

[Judgment    for    plaintiffs    below.      Here    affirmed    against   com- 
pany.] 

Scottish  Union  &  National  Ins.  Co.  v.  Wylie  (Miss.  S.  C.) : 

70    Southern  Reporter   (March   18,  1916)   835. 

Policy — "Change  of  Poaseasion": 

The  policy  provided  that  it  would  be  void  "if  the  hazard  be 
increased    *    *    or  if  change    *    ♦    takes  place  in  the  Interest, 
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title,  or  possession  of  the  subject  of  insurance''.  Held,  That  a 
"change  of  possession"  referred  to  the  person  having  the  posses- 
sion rather  than  to  the  location  of  the  property,  and  the  mere 
removal  of  the  property  from  one  location  to  another  was  not  a 
change  of  possession. 

Same— "While  Contained  in"— Removal: 

The  policy  covered  the  property  described  "all  while  con- 
tained in"  a  specified  building.  Held,  That  this  language  did  not 
constitute  a  warranty  that  the  insured  would  not  remove  the 
goods.  Its  effect  was  merely  that  the  goods  were  insured  only 
while  kept  in  the  building  designated.  There  being  no  condi- 
tion against  removal  the  result  would  be  that  while  such  removal 
would  for  the  time  being  terminate  the  risk,  it  would  not  avoid 
the  policy.  If  the  goods  were  subsequently  returned  the  insurer 
would  be  liable,  as  before,  for  a  loss  occurring  while  the  goods 
were  In  the  designated  building. 

Same — Removal  of  Goods — Knowledge  of  Agent:  . 

Removal  of  goods  from  the  building  in  which  they  were 
insured  merely  suspending  the  risk,  notification  to  the  Insurer 
of  the  removal  followed  by  its  silence  and  failure  to  cancel  the 
policy  or  return  the  premium,  would  not  estop  it  from  denying 
liability  for  loss  in  the  new  location.  Something  in  the  nature 
of  a  new  agreement  either  expressed  or  implied  from  conduct  or 
words,  or  created  by  estoppel,  was  necessary. 
Same — Same — Consent — Evidence: 

It  was  not  error  to  admit  evidence  that  the  building  to  which 
Insured's  goods  were  removed  was  a  less  hazardous  location  than 
the  building  in  which  they  were  insured.  Such  evidence  was 
material  upon  the  disputed  question  of  whether  or  not  the  com- 
pany's agent  had  consented  to  a  continuance  of  the  risk  in  the 
new  location. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Steil  V.  Sun  Insurance  Office  (Cal.  S.  C.) ; 
Same  v.  London  Assur.  Corp.; 
Same  v.  Northern  Assur.  Co.: 

155  Pacific  Reporter   (March  20,  1916)   72. 

Action  by  Mortgagee — Subrogation — Election  by  Insurer: 

In  an  action  by  a  mortgagee,  judgment  being  for  such  mort- 
gagee, the  court  authorized  an  assignment  of  the  securities  held 
by  the  mortgagee  to  the  insurer  upon  full  payment  of  the  mort- 
gage note.  The  insurer  declined  to  comply  with  the  order  and 
stood  on  its  right  to  pro  tanto  subrogation.  Held,  That  having 
repudiated  its  obligation  to  pay,  the  Insurer  also  repudiated 
the  reciprocal  right  to  pro  tanto  subrogation,  and  having  com- 
pelled the  mortgagee  to  resort  to  litigation  to  establish  liability 
under  policy,  the  Insurer  could  not  reverse  its  attitude  and  de- 
mand that  Uie  amount  of  the  Judgment  be  taken  out  of  the  mort- 
gage debt. 
Action  on  Policy— Attorney's  Fees — Statute: 

Under  Sees.  4,262  and  4,263  Gen.  St.  Kan.  1909,  providing  for 
attorney's  fees,  it  was  proper  to  allow  a  reasonable  sum  as  an 
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attorney's  fee  where  the  ]H>lic7,  although  written  In  the  State 

of  Kansas  coyered  property  In  an  adjoining  state.  However,  no 

additional  attorney's  fee  was  allowable  on  appeal  of  the  case,  the 

Supreme  Court  not  undertaking  to  render  Judgment  on  the  policy. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  insurer.] 

Merrlam  Mortgage  Co.  v.  St.  Paul  F.  ft  M.  Ins.  Co.  (Kan. 

S.  C): 

165  Pacific  Reporter  (March  20,  1916)  17. 


Poiicy— Ownership — Public  Policy: 

A  husband,  as  a  matter  of  public  policy,  cannot  insure  prop- 
erty owned  by  himself  and  his  wife  as  his  own  and  collect  the 
insurance  thereon,  and  no  waiver  or  conduct  on  the  part  of  the 
insurer  could  legalize  such  insurance. 

Application — Perversion  of  Answers — Estoppel: 

Where  an  agent  incorrectly  fills  out  an  application  from  facts 
given  him  by  an  applicant  who  can  read,  and  who  signs  the 
application  without  reading  it  after  being  given  to  understand 
that  it  was  properly  filled  out,  the  insurer  is  estopped  from  show- 
ing any  breach  of  warranty  as  to  such  incorrectly  filled  In  matter 
if  such  application  was  prepared  by  the  agent  with  full  knowl- 
edge of  the  facts. 

Same — Valued-Policy  Law — Property  Owned  Jointly: 

A  husband,  owned  property  Jointly  with  his  wife,  and  there- 
fore having  an  insurable  interest  in  it  applied  for  a  policy  of 
insurance.  The  insurer,  with  knowledge  of  the  facts  issued  a 
policy  in  the  sum  of  |2,600.  There  was  evidence  to  the  efFect 
that  the  company  intended  to  insure  the  plaintiff's  interest 
only.  Held,  That  the  fact  that  it  was  but  the  husband's  undi- 
vided interest  in  the  property  that  was  insured  did  not  exempt 
the  policy  from  the  provisions  of  Sec.  7020  R.  S.  Mo.  190B,  pro- 
viding that  an  insurer  shall  not  be  permitted  to  deny  that  prop- 
erty insured  by  it  was  worth  at  the  time  of  the  issuance  of  the 
policy  the  full  amount  insured  therein. 

Same— Same — Depreciation — Instructions: 

In  an  action  on  a  policy  controlled  by  the  Mo.  Valued  Policy 
Law,  where  there  was  evidence  that  subsequent  to  the  issuance 
of  the  policy  the  insured  filed  a  schedule  in  bankruptcy  in  which 
the  property  was  listed  at  a  less  value  than  that  for  which  it 
was  insured,  an  instruction  that  did  not  permit  the  jury  to  assess 
the  damages  by  determining  the  depreciation,  if  any,  in  the 
value  of  the  property,  was  erroneous. 

Same — Measure  of  Recovery — Instructions: 

An  instruction  which  does  not  submit  separately  the  question 
of  loss  and  depreciation  as  applied  to  each  item  of  property  as 
described  in  the  policy  as  erroneous. 

Same— Penalty — Statute: 

Sec.  7,068  R.  S.  Mo.  1909,  providing  for  penalty  and  attorney's 
fees,  was  not  intended  to  penalize  an  insurance  company  for 
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resisting  a  claim,  a  material  part  of  which,  as  shown  by  the 
plaintiff's  own  testimony^  was  not  owing  him. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

LaFont  v.  Home  Ins.  Co.  (Springfield  C.  A.) : 

182  Southwestern  Reporter  (March  22,  1916)   1029. 

Action   to    Recover   Premiums— Evidence   Considered — Question 
for  Jury: 

In  an  action  by  an  insurance  agency  to  recover  premiums  ad- 
vanced on  certain  policies,  there  was  evidence  on  behalf  of  the 
plaintiff  that  the  defendant  agreed  to  pay  the  full  premiums. 
The  defendant  testified  to  the  effect  that  he  had  agreed  to  pay 
the  premiums  for  such  time  only  as  the  property  was  in  his  pos- 
session. The  defendant  sold  the  property  to  one  F.  F.  testified  to 
the  effect  that  as  a  part  of  the  contract  with  defendant,  the  de- 
fendant agreed  to  transfer  the  policies,  the  defendant  represent- 
ing that  the  premiums  had  been  paid  in  full.  Held,  That  this  evi- 
dence was  sufficient  to  require  the  submission  to  the  jury  of  the 
question  as  to  whether  the  defendant  had  agreed  to  pay  the  full 
premiums  on  the  policies  at  the  time  they  were  issued. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 

Barkley  v.  Quick  (N.  D.  S.  C.)  : 

156  Northwestern  Reporter  (March  24,  1916)   644. 

Action  on  Policy— Parties— Title: 

The  plaintiff,  who  was  the  holder  of  a  bond  for  title  from 
one  who  in  turn  held  and  bond  for  title  from  the  holder  of  the 
legal  title  to  the  insured  property,  sued  to  recover  for  the  loss 
of  the  property  insured  for  the  use  of  the  original  vendor  and 
his  immediate  vendor  from  whom  he  received  a  bond  for  title. 
The  policy  had  first  been  issued  to  the  original  vendor  but  had 
been  transferred,  with  the  assent  of  the  company  to  the  first 
vendee  and  then  to  plaintiff.  In  the  first  assignment  the  loss 
was  made  payable  to  the  original  vendor  and  his  vendee  as  their 
respective  interests  might  apear.  The  policy  prohibited  the  pro- 
curance  of  other  insurance.  The  plaintiff  procured  other  insur- 
ance without  the  knowledge  or  consent  of  the  defendant  insurer 
or  either  of  the  parties  to  whom  the  loss  under  the  present  pol- 
icy is  payable.  At  the  time  of  the  loss  there  was  a  balance  due 
on  the  purchase  price  to  the  original  vendor  in  order  for  plain- 
tiff to  acquire  the  legal  title.  Held,  That  under  these  facts  plain- 
tiff's right  to  recover  for  his  own  use  or  that  of  others  was  based 
on  his  having  the  legal  title  to  the  property. 

Same— -Other  Insurance^Forfeiture: 

Treating  the  policy  as  having  been  assigned  to  the  plaintiff 
with  the  assent  of  the  company,  under  the  circumstances  above 
stated,  the  legal  effect  of  the  transaction  was  as  if  upon  the  as- 
signment of  the  policy  to  the  plaintiff,  with  the  assent  of  the 
company,  a  new  policy  had  been  issued  to  him  upon  the  same 
terms  as  those  contained  in  the  old  policy,  with  loss,  if  any,  pay^- 
able  to  his  immediate  vendor  and  the  original  vendor,  as  their 
interests  might  appear,  and  that.  In  the  absence  of  any  clause 
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or  provision  preventing  his  conduct  from  affecting  such  vendors, 
the  taking  out  of  another  policy  thereafter  by  him  operated  to 
avoid  such  original  policy;  and  in  a  suit  brought  by  him  upon 
such  policy,  when  the  facts  were  disclosed  as  above  indicated,  a 
non-suit  was  properly  granted. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Hughes  V.  Hartford  Fire  Ins.  Co.  (Ga.  S.  C.) : 

87  Southeastern  Reporter  (March  25.  1916)    104Z. 

Policy — Appraiaement — Condition  Precedent: 

The  provisions  of  the  standard  fire  policy  relating  to  ap- 
praisement do  not  make  an  appraisement  a  condition  precedent 
to  recovery  on  the  policy  in  the  absence  of  demand  for  appraise- 
ment, nor  do  they  make  it  the  duty  of  the  insured  to  take  the 
initiative  in  bringing  about  the  appraisement. 

Same — Faiae  Swearing — Evidence  Considered: 

Overstatements  of  losses  or  damages  made  by  the  insured  in 
his  petition  filed  in  the  suit  on  the  policy,  or  false  statements  in 
his  testimony  given  on  the  trial  of  the  case,  would  not  work  a 
forfeiture  of  his  rights  under  the  policy,  although  that  instru- 
ment contained  the  provision  that  ''this  entire  policy  shall  be 
void  if  the  insured  has  concealed  or  misrepresented,  in  writing 
or  otherwise,  any  material  fact  or  circumstance  concerning  this 
insurance  or  the  subject  thereof,  or  if  the  interest  of  the  insured 
in  the  property  be  not  truly  stated  herein,  or  in  case  of  any  fraud 
or  false  swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance  or  the  subject  thereof,  whether  before  or  after 
a  loss." 
Same — Iron-Safe  Clause — Expert  Testimony: 

It  is  not  competent  for  one,  though  shown  to  be  an  expert 
in  bookkeeping,  to  state  that  a  merchant's  books  "were  not  kept 
in  due  course  of  trade  or  business.'' 

[Judgment   for   company   below.      Here    reversed    against   com- 
pany.] 

Goldberg  v.  Provident  Washington  Ins.  Co.  (Ga.  S.  C.) : 

87   Southeastern   Reporter    (March   26,    1916)    1077. 

Policy — Proofs  of  Loss — Waiver: 

The  making  of  proof  of  loss  is  a  condition  precedent,  unless 
failure  to  present  proofs  is  due  to  a  misleading  of  the  Insured  by 
the  officers  or  agent  of  the  insurer.  The  fact  that  an  adjuster 
investigated  the  loss  a  few  days  after  the  fire  cannot  be  con- 
strued as  a  waiver  of  proofs  of  loss,  nor  can  the  fact  that  the 
agent  who  issued  the  policy  stated  that  the  loss  would  be  ad- 
justed be  relied  upon  as  a  waiver. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Kuck  V.  Citizens  Ins.  Co.  (Wash.  S.  C.) : 

155  Pacific  Reporter  (March  27,  1916)   406. 

Policy — I nventory — Evidence  Considered : 

Where  an  inventory  gave  the  dimensions  of  the  lumber  in 
each  of  several  piles,  and  stated  the  total  number  of  feet  in  each 
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pile,  but  did  not  show  in  anyway  the  dimenBlons  of  the  piles, 
there  was  a  sufficient  compliance  with  the  requirements  of  the 
policy  that  an  inventory  be  taken. 
Same— Same — Same : 

The  teilure  to  itemize  40,000  feet  of  lumber  lying  in  bulk 
and  described  as  being  on  the  tram,  where  the  total  inventory 
showed  over  500,000  feet  of  lumber  on  hand,  did  not  render  the 
inventory  as  made  by  the  insured  insufficient. 

Same — Iron-Safe  Clause — Books  of  Account: 

The  policy  required  insured  to  keep  a  set  of  books  showing 
a  complete  record  of  business  transacted.  Insured  exhibited 
books  showing  an  itemized  scale  of  the  logs  sawed  and  the  orig- 
ignal  invoices  showing  the  amount  of  lumber  shipped.  There 
was  evidence  that  sawed  lumber  will  run  on  an  average  of  about 
20  per  cent,  more  than  the  logs  scale.  Held,  That  while  there 
were  no  entries  showing  the  amount  of  lumber,  the  records  kept 
by  the  insured,  together  with  the  expert  testimony  as  to  the 
amount  of  lumber  which  would  be  produced  according  to  the 
standard  scale  of  logs,  afforded  sufficient  means  of  ascertaining 
the  amount  of  lumber  on  hand;  this  being  so  the  record  kept  sub- 
stantially complied  with  the  requirements  of  the  policy. 
Same— Chattel  Mortgage — Waiver: 

That  the  agent  who  issued  the  policy  was  also  the  cashier 
of  a  bank  which  held  a  chattel  mortgage  on  the  insured  property, 
did  not  prevent  his  waiver  of  the  making  of  the  mortgage  from 
binding  the  insurer.  Such  agent  having  agreed  to  the  chattel 
mortgage  and  the  loss  payable  clause  in  favor  of  the  mortgagee, 
the  fact  that  the  loss  pasrable  clause  was  not  endorsed  upon  the 
policy  would  not  prevent  recovery. 

[Judgment  for  plaintiff  below.  Here  afflrmed  against  comi>any.] 
Royal  Ins.  Co.  v.  Morgan  (Ark.  S.  C.) : 

183  Southwestern  Reporter  (March  29,  1916)   198. 

Principal  and  Agent — Dismissal  of  Agent: 

An  agent  is  liable  for  damages  to  the  company's  property  in 
supplies  in  default  of  delivery  thereof  to  the  company  after  his 
dismissal. 

[Judgment  for  company.] 
Norwich  Union  Fire  Ins.  Co.  v.  Kavangh: 
36  Can.  a  C.  R  7. 

Reinsurance— Contract — Limitation  Clause: 

The  provision  of  a  policy  of  reinsurance  that  the  reinsurance 
should  be  subject  to  the  same  risks,  conditions,  valuations,  priv- 
ileges, and  mode  of  settlement,  as  the  original  policy,  and  that 
loss,  if  any,  should  be  payable  ten  days  after  presentation  of 
proof  of  payment  by  the  company  so  reinsured,  does  not  waive 
or  invalidate  the  condition  of  the  policy  as  to  the  12  months 
limitation  within  which  suit  must  be  brought. 
[Judgment  in  accordance  with  opinion.] 
Victoria  Montreal  Fire  Ins.  Co.  v.  Home  Ins.  Co.: 
86  Can.  S.  C.  R  208. 
K^^Pire— 4 
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Sprinkler  Leakage  Policy — Loss  Due  to  Freezlng-^LIablllty  of 
Compaiiy: 

Where  a  policy  Insured  against  "all  Immediate  loss  or  dam- 
age caused  by  the  automatic  sprinkler  system,  but  also  provided 
that  It  did  not  cover  loss  or  damage  resulting  from  the  explosion, 
rupture,  collapse  or  leakage  of  steam  pipes  or  steam  boilers;  nor 
resulting  from  any  Interruption  of  business  or  stoppage  of  any 
work  nor  resulting  from  freezing/'  the  Insurer  was  not  exempted 
from  liability  for  a  loss  caused  by  the  freezing  of  the  water  In 
the  sprinkler  pipes  causing  them  to  burst,  the  damage  being 
caused  by  the  consequent  escape  of  water. 
[Judgment  for  plaintiff.] 

Canadian  Casualty  Boiler  Ins.  Co.  v.  Boulter: 
89  Can.  a  C.  R  5K8. 

Action  on  Policy — Proof  of  Lots — Premature  Action: 

The  policy  provided  that  the  loss  "shall  be  payable  within  60 
days  after  due  notice,  ascertainment,  estimate,  and  satisfactory 
proof  of  loss."  Held,  that  an  action  on  the  policy  commenced 
prior  to  the  expiration  of  60  days  from  the  time  proofs  of  loss 
were  made  was  premature. 

Same— Same — Same : 

Where  a  policy  calls  for  "satisfactory  proof  of  loss"  the  time 
at  which  payment  shall  be  made  runs  from  the  date  that  the 
proof  Is  received  at  the  home  office  for  It  is  there  only  that  it  can 
be  determined  whether  or  not  the  proof  is  satisfactory.  Of  course, 
an  Insurer  cannot  arbitrarily  reject  proof  of  loss  for  the  pur- 
pose of  postponing  the  date  of  payment,  but  where  the  proofs 
offered  do  not  comply  with  the  requirements  of  the  policy  the 
action  in  rejecting  them  Is  not  arbitrary.  The  insurer  having 
been  justified  in  demanding  additional  proofs  the  Insured  could 
not  maintain  an  action  until  60  days  thereafter. 

Same — Same — Measure  of  Recovery — Penalty: 

Suit  having  been  prematurely  brought  there  could  be  no  re- 
covery of  the  statutory  penalty  and  attorney's  fees. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

St.  Paul  P.  &  M.  Ins.  Co.  v.  Womack  (Ark.  S.  C.) : 

183.  Southwestern  Reporter  (March  29,  1916)   20S. 

Mortgagor  and  Mortgagee — Insurable  Interest: 

A  mortgagor  and  mortgagee  have  several  distinct  interests 
in  the  premises  mortgaged,  which  either  may  insure  for  his  own 
benefit. 

Same — Insurance  by  Mortgagee — Rights  of  Mortgagor: 

When  a  mortgagee  insures  his  own  Interest  without  any 
agreement  between  him  and  the  mortgagor,  and  a  loss  accrues 
the  mortgagor  is  not  entitled  to  an  allowance  upon  the  sum  paid 
for  such  loss  to  be  applied  to  the  reduction  of  the  mortgage  debt, 
but  the  mortgagee  may,  notwithstanding  recover  the  whole 
amount  due. 
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Same — Other  insurance: 

If  the  policy  of  a  mortgac^or  is  made  pajrable  to  a  mortgagee 
aa  his  interest  may  appear,  such  interest  is  regarded  as  an  inter- 
est of  the  mortgagor,  and  hence  a  subsequent  insurance  by  the 
mortgagor  vitiates  the  policy.  But  insurance  by  the  mortgagee 
upon  the  mortgagor's  Interest  without  the  consent  or  knowledge 
of  the  mortgagor  will  not  affect  his  rights. 

Same— Same— Evidence  Considered: 

Where  a  mortgagee  procured  other  insurance  in  the  name 
of  the  mortgagor,  the  loss  being  made  payable  to  such  mort- 
gagee, the  act  of  the  mortgagor  or  her  representative  in  endors- 
ing the  check  received  from  the  subsequent  insurer  could  not  be 
said  to  be  a  ratification  of  the  procurement  of  the  additional  in- 
surance especially  in  the  absence  of  any  evidence  showing  or 
tending  to  show  any  agreement  for  credit  of  the  amount  of  the 
check  on  the  mortgage  debt. 

Same — Same— Notice : 

That  a  mortgagor,  having  knowledge  that  a  mortgagee  had 
procured  a  policy  in  the  former's  name,  and  failed  to  give  notice 
thereof  to  the  defendant  insurer,  and  obtained  its  consent,  would 
not  avoid  the  defendant's  policy. 

[Judgment    for   plaintiff    below.      Defendant's    exceptions    over- 
ruled.] 

Gould  V.  Maine  Farmers'  Mut.  Fire  Ins.  Co.  (Me.  S.  J.  C.) : 

96  AtlanUo  Reporter  (March  30,  1916)  782. 

Action  on  Policy— Ownership — Assignment: 

The  policy  provided  that  it  would  be  void  "if  any  change 
*  *  takes  place  in  the  interest,  title,  possession  or  use  of  the 
subject  of  insurance,"  or  **if  the  same  shall  be  assigned  before 
loss."  Held,  that  a  deed  of  the  property,  reserving  possession 
until  a  date  subsequent  to  the  fire  and  an  assignment  of  the 
policy  preceding  the  fire  would  render  the  policy  void. 

Same — Same — Evidence: 

It  was  claimed  by  the  plaintiff  that  neither  the  assignment 
of  the  policy  nor  the  deed  of  the  property  insured  represented 
the  true  situation;  that  as  a  matter  of  fact  there  was  no  assign- 
ment of  the  policy  until  after  the  fire  and  that  in  truth  the  deed, 
though  absolute  on  its  face,  and  duly  recorded  was  never  de- 
livered, and,  if  delivered  it  was  but  a  conditional  delivery,  and 
that  the  title  did  not  in  fact  pass  until  after  the  loss.  Held,  That 
the  true  character  of  the  transaction,  although  evidenced  by  writ- 
ings, could  be  shown  by  parol  evidence,  since  rule  that  parol  evi- 
dence is  not  admissible  to  vary  a  written  contract  does  not  apply 
to  actions  either  for  or  against  strangers  to  the  contract. 

Same^Same — Deed  in  EscroAv: 

The  change  in  interest  or  title  which  will  avoid  the  policy 
must  be  a  present  and  absolute  one.  The  making  of  a  deed  or 
placing  the  same  in  escrow,  the  grantor  still  retaining  possession 
l8  not  such  a  change  of  ownership  as  will  avoid  recovery. 
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Same— AMignment — Forfeiture: 

An  asBignment  not  made  until  after  a  fire  although  dated  as 
of  a  day  preceding  the  fire  will  not  avoid  recovery  under  a  pro- 
vision that  "this  policy  shall  be  void  If  the  same  shall  be  assigned 
before  loss." 

[Judgment   for  plaintiffs   below.     Here   affirmed   against   com- 
pany.] 

Moore  et  al.  v.  St.  Paul  F.  &  M.  Ins.  Co.  (Iowa  S.  C.) : 

1K6  Northwestern  Reporter  (March  31.  19K)  <7«. 

Policy — Cessation  of  Operation — Forfeiture: 

The  policy  provided :  "That  It  would  be  void  If  the  subject  of 
Insurance  be  a  manufacturing  plant  and  ceased  to  be  operated 
for  more  than  30  consecutive  days."  Attached  to  the  policy  was 
a  rider  as  follows:  "Privilege  of  temporarily  ceasing  operation 
not  exceeding  30  days  at  any  one  time."  The  property  was  a 
manufacturing  establishment  and  the  same  was  not  being  oper- 
ated at  the  date  of  the  fire  and  had  ceased  to  be  operated  for 
more  than  80  consecutive  days  prior  thereto.  Held^  That  there 
was  no  liability  under  the  policy. 

Same— Same — Knowledge  of  Agent: 

The  fact  that  a  manufacturing  establishment  was  not  in  op- 
eration to  the  knowledge  of  the  agent  at  the  time  of  the  Issuance 
of  the  policy  would  not  preclude  the  company  from  Insisting  cm 
a  forfeiture  where  It  ceased  to  be  operated  for  more  than  30 
consecutive  days,  and  no  permit  was  attached  to  the  policy  as 
provided  for. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Watson  et  al.  v.  Norwich  Union  Fire  Ins.  Co.  (Brown  [4th] 
C.  A.) : 

86  O.  C.  C.  861. 

Premium  Note — Fraud — Evidence: 

A  note  given  for  a  term  policy  provided :  "It  Is  hereby  agreed 
that  In  the  event  of  loss  under  this  policy  subsequent  payments 
shall  not  be  deducted  from  the  loss."  Held,  That  the  language 
used  In  the  note  was  ambiguous  and  the  note  was  so  drawn  as 
to  deceive  the  ordinary  layman;  under  the  circumstances  rep- 
resentations of  the  agent  who  procured  the  insured  to  sign  such 
a  note  that  Insured  would  not  have  to  pay  any  of  the  Installments 
which  might  become  due  after  a  loss,  constituted  such  repre- 
sentations as  would  amount  to  fraud,  and  evidence  thereof  was 
properly  admitted  in  a  proceeding,  subsequent  to  a  loss  and  a 
pasrment  thereof,  to  collect  the  remaining  Installments  of  the 
note. 

Same — Same — Autliority  of  Agent: 

Where  an  Insurer  seeks  to  recover  on  a  premium  note,  and 
the  maker  pleads  fraudulent  representations  by  the  agent  It  Is 
not  necessary  that  he  should  show  that  such  agent  had  authority 
from  the  Insurer  to  make  the  representations. 
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Same — Insane  Holder^Burden  of  Proof: 

In  proceedings  to  recover  on  a  premium  note  where  the 
maker  pleaded  that  the  note  was  procured  by  fraudulent  repre- 
sentations, the  insurer,  which  had  reinsured  the  obligation  of 
the  original  insurer  and  had  taken  over  such  notes,  had  the  bur- 
den of  proving  that  it  was  a  holder  in  due  course. 

8ame— Contract — Construction : 

The  words  "subsequent  payments  shall  not  be  deducted  from 
loss"  contained  in  a  premium  note  given  for  a  term  policy,  are 
somewhat  ambiguous,  and  under  Sec.  4,617  Iowa  Code  providing 
that  "when  the  terms  of  the  agreement  have  been  intended  in  a 
different  sense  by  the  parties  to  it,  that  sense  is  to  prevail  against 
any  party  in  which  he  had  reason  to  suppose  the  other  under- 
stood it,"  will  be  construed  as  meaning  that  there  would  be  no 
liability  for  subsequent  installments  after  loss. 

[Judgment  for  maker  below.     Here  affirmed  against  company.] 
Houghe  V.  St.  Paul  P.  &  M.  Ins.  Co.  (Iowa  S.  C.) : 

156  Northwestern  Reporter  (April  7,  1916)   862. 

Debtor  and  Creditor — Insurance  Proceeds: 

Under  a  statute  giving  a  creditor  the  right  to  reach  and  apply 
any  property  of  a  debtor,  by  a  suit  in  equity,  "which  cannot  be 
reached  so  as  to  be  attached  or  taken  on  execution  in  an  action 
at-law"  the  interest  of  a  debtor  in  a  policy  of  fire  insurance  on 
buildings  which  have  been  destroyed  may  be  reached,  notwith- 
standing that  under  the  terms  of  the  policy  the  insurer  had  the 
option  of  rebuilding. 

[Decree  for  creditor.] 

Lewenstein  v.  Forman  et  al.  (Mass.  S.  J.  C.) : 

111  Northeastern  Reporter  (April  11,  1916)   962. 

Policy — Disposal  of  Damaged  Property — Forfeiture: 

The  policy  provided  that  "in  case  of  loss  insured  should  forth- 
with separate  the  damaged  and  undamaged  property,  put  it  in 
the  best  possible  order,  and  make  a  complete  inventory,"  and 
farther  that  "the  insured,  as  often  as  required,  shall  exhibit  to 
any  person  designated  by  the  company  all  that  remains  to  any 
property  described  in  the  policy."  Following  a  fire  the  com- 
pany's adjuster  called  and  told  insured's  wife  to  have  the  dam- 
aged and  undamaged  property  separated  and  to  make  an  inven- 
tory of  it.  He  also  told  her  to  keep  the  property  until  he  called 
again.  The  inventory,  consisting  of  over  fifty  items,  was  made, 
and  copy  of  it  furnished  the  insurer.  On  the  day  following  the 
adjuster  called  again  and  found  that  all  but  sixteen  of  the  ar- 
ticles listed  had  been  thrown  away  or  disposed  of.  Held,  That 
the  foregoing  provisions  of  the  policy  were  material  parts  of  the 
contract  and  the  failure  to  comply  therewith  defeated  recovery. 

Same    Same — Same : 

In  such  a  case  the  insured  could  not  excuse  his  failure  to 
comply  with  the  policy  on  the  ground  that  his  wife,  because  of 
her  inability  to  understand  English,  did  not  understand  the  ad- 
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juster's  instructions.  Since  tlie  proyisions  of  the  policy  required 
the  preservation  of  the  property  regardless  of  whether  or  not 
notice  was  given  by  the  insurer. 

[Judgment  in  favor  of  plaintiff  below.     Here  reversed  in  favor 
of  company.] 

Johnson  v.  Hartford  Fire  Ins.  Co.  (N.  Y.,  App.  Tr.) : 

167  New  York  Supplement  (April  10,  1916)  893. 


LoM  Caused  by  Wrong-Doer — Subrogation — Partiea: 

Where  an  insurer  pays  to  insured  an  amount  not  exceeding 
the  value  of  the  destroyed  property  and  the  insured  thereupon 
sues  the  railroad  company,  whose  negligence  caused  the  loss,  in 
an  amount  equal  to  the  insurance  and  made  the  insurer  the  usee 
in  the  suit,  the  railroad  company  could  not  complain  that  the 
insurer  would  be  entitled  to  recover  under  the  application  of 
the  doctrine  of  subrogation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 

Louisville  &  N.  R.  Co.  et  al.  v.  Morse  (Ga.  S.  C.) : 

84  Southeastern  Reporter  (March  27,  1916)  428. 


Policy — Breach  of  Contract — Statute: 

The  keeping  of  gasoline  on  the  insured  premises  where  the 
same  did  not  contribute  to  the  destruction  of  the  property,  is  no 
cause  for  forfeiture,  under  Articles  4874a,  4874b  of  Vernon's 
Sayles'  Ann.  St  1914,  providing:  'That  no  breach  or  violation 
by  the  insured  of  any  of  the  warranties,  conditions  or  provisions 
of  any  fire  insurance  policy  *  *  upon  personal  property,  shall 
render  void  the  policy  or  contract  *  *  unless  such  breach  or 
violation  contributed  to  bring  about  the  destruction  of  the  proper- 
ty." 

Same — Same— Same : 

Such  statute  has  reference  to  only  those  warranties  and 
provisions  in  policies,  the  breach  of  which  might  have  contrib- 
uted to  bring  about  a  loss;  it  has  no  application  to  a  defense 
based  upon  failure  to  comply  with  the  iron-safe  clause. 

Same^lron-Safe  Clause — Forfeiture: 

The  provisions  of  the  iron-safe  clause  are  material,  and  the 
failure  on  the  part  of  the  insured  to  substantially  comply  there- 
with defeats  recovery. 

Action  on  Policy — Measure  of  Recovery — Instructions: 

It  was  not  reversible  error  to  instruct  the  jury  to  ascer- 
tain the  value  of  the  goods  destroyed  instead  "of  the  actual  cash 
value"  as  provided  in  the  policy.  The  charge  was  correct  as 
far  as  it  went;  and,  if  the  insurer  was  not  satisfied  with  it  it 
should  have  sought  a  correction  by  asking  a  special  charge. 

[Judgment  for  plaintiff  below.     Here  affirmed  In  part  and  re- 
versed and  rendered  in  part] 

Commonwealth  Ins.  Co.  v.  Flnegold  (Tex.  C.  C.  A.): 

183  Southwestern  Reporter  (April  12,  191<)  88S. 
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Principal  and  Agent — Evidence: 

While  the  existence  of  an  agency  cannot  be  established  by 
proof  of  the  acts  and  declarations  of  the  agent,  an  agent  may 
himself  testify  as  to  his  own  agency  and  it  was  proper  to  per- 
mit an  agent  to  testify  that  a  part  of  his  duties  under  his  agency 
was  to  notify  the  company  of  losses.  ' 

Same — ^Authority  of  Agent: 

An  agency  being  established  by  competent  evidence,  the 
principal  becomes  liable  for  acts  and  declarations  of  such  agent 
within  the  apparent  scope  of  the  agency. 

Proofs  of  Loss — Waiver— Authority  of  Agent: 

An  agent  having  authority  to  receive  applications,  fix  rates, 
coimtersign  policies,  deliver  and  renew  policies,  and  being  re- 
quired to  notify  his  principal  of  losses,  presumptively  has  power 
to  waive  proofs  of  loss. 

Same — Sams— Same : 

Where  a  local  agent,  having  apparent  authority  to  act  in 
the  premises,  introduces  a  person  to  a  policyholder  as  an  ad- 
juster of  the  company,  it  is  immaterial  whether  such  person  was 
or  was  not  its  adjuster  or  whether  he  had  authority  or  not  to 
waive  proofs  of  loss,  if  the  insured  believed  the  statements  of 
such  local  agent  Hence  where  the  local  agent  introduced  an- 
other as  an  adjuster  and  insured,  in  reliance  on  the  latter's  state- 
ment that  the  proofs  tendered  by  him  were  sufficient,  did  not 
furnish  more  formal  proofs,  there  was  a  waiver  of  forfeitiure. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  oompany.] 
Concordia  Fire  Ins.  Co.  et  al.  v.  Mitchell  (Ark.  S.  C.) : 
183  Southwestern  Reporter  (April  12,  1916)  770. 

Compromise  and  Settiement — Fraud — Evidence  Considered: 

In  an  action  to  recover  on  a  settlement  of  a  liability  on  a 
policy  insuring  a  linotype  machine  it  appeared  from  the  evi- 
dence that  the  building,  after  the  fire,  was  in  such  condition 
that  no  one  would  undertake  a  very  careful  examination  of  the 
machine.  An  expert  on  the  value  of  such  machines  was  called 
and  from  a  distance,  without  removing  the  debris,  made  a  list 
of  the  parts  necessary  to  repair  the  machine,  setting  forth  the 
cost  of  each.  The  report  as  to  the  cost  of  repairs  was  made  up 
by  insured  and  the  expert,  the  former  reading  from  his  catalogue 
while  insured  did  the  writing.  After  the  report  had  been  made 
insured  had  a  conversation  with  the  company's  adjuster,  and 
they  went  over  the  matter  together,  the  adjuster  stating  that  the 
report  did  not  purport  to  be  a  statement  of  the  loss  at  all,  but 
rather  a  statement  of  the  cost  of  the  rebuilding  of  the  machine. 
Finally  the  adjuster  made  an  offer  to  pay  a  certain  amount  which 
offer  was  accepted  by  the  insured.  Held,  That  under  this  evi- 
dence it  could  not  be  said  that  the  settlement  thus  made  was 
procured  by  reason  of  any  fraud  on  the  part  of  the  insured. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Peterson  v.  Hartford  Fire  Ins.  Co.  (Neb.  S.  C.) : 

lU  Northwestern  Reporter  (April  IS,  1916)  1086. 
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Parol  Contract — Sufficiency  of  Evidence: 

Where  the  president  of  the  plaintiff  company  wrote  to  the 
agent  of  the  defendant  asking  coverage  on  a  certain  building  in 
a  specified  sum,  and  the  agent  replied  that  the  insurance  had 
been  bound,  but  stated  that  it  was  necessary  to  have  a  more 
definite  location  of  the  rislf  and  requesting  that  a  regular  appli- 
cation blank  be  sent  for  a  policy,  which  the  president  of  the 
plaintiff  company  neglected  to  do,  there  was  a  binding  contract  of 
insurance. 

Same — Implied  Conditions: 

Some  of  the  essentials  of  a  valid  parol  contract  may  rest  in 
implication. 

Same— Validity: 

An  oral  contract  of  insurance  is  valid,  unless  prohibited  by 
statute,  and  will  be  binding  from  the  time  such  contract  is  com- 
plete, although  loss  occurred  before  the  policy  is  issued. 

Policy — Change  of  Title — Rights  of  Payee  under  Loss  Payable 

Clause: 

A  policy  issued  on  a  building  under  construction  with  a  loss 
payable  clause  in  favor  of  the  plaintiff  lumber  company,  provided: 
"If,  with  the  consent  of  this  company  an  interest  under  this  policy 
shall  exist  in  favor  of  a  mortgagee  or  of  any  person  having  an 
Interest  in  the  subject  of  insurance  other  than  the  interest  of 
the  Insured  as  described  herein,  the  conditions  hereinbefore  con- 
tained shall  apply  in  the  manner  expressed  In  such  provisions 
and  conditions  of  insurance  relating  to  such  interest  as  shall  be 
written  upon,  attached  or  appended  hereto".  Held,  That  it  was 
only  such  conditions  as  were  written  upon,  attached  or  appended 
to  the  rider  that  were  applicable  to  the  payee  under  the  loss 
payable  clause.  Hence  a  clause  forfeiting  the  insurance  in  case 
of  alienation  of  the  insured  property,  where  not  so  attached  to 
the  rider,  was  not  binding  on  the  lumber  company. 

Action  on  Policy — Pleading — Nature  of  Action: 

In  the  original  complaint  it  was  alleged  that  the  defendant 
"undertook  and  agreed  to  and  with  the  plaintiff  to  Insure  the 
said  plaintiff".  On  the  trial  the  complaint  was  amended  by  add- 
ing after  the  words  "to  insure"  the  words  "and  did  insure". 
Held,  That  the  original  allegation  Is  to  be  construed  as  an  action 
to  recover  on  a  completed  contract  and  not  one  for  damages  for 
failure  to  insure,  and  that  the  amendment  did  not  change  the 
cause  of  action.  Consequently  the  fact  that  the  amendment  was 
made  after  the  time  for  suing  as  fixed  by  the  policy  was  without 
effect. 

[Judgment  for  plaintiff  below.     Affirmed  on  appeal   (148   Pac 
840).     Here  affirmed  against  insurer.] 

Royal  Ins.  Co.  v.  O.  C.  Walker  Lumber  Co.  (Wyo.  S.  C.) : 

166  Pacific  Reporter  (April  17.  1916)   1101. 

Action  on  Policy — Issues — Evidence: 

Where  an  Insurer,  preceding  the  time  of  trial,  withdrew  its 
answer  setting  up  that  the  fire  was  wilful  and  intentional,  and 
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confessed  its  liability  and  made  its  confession  good  by  payment 
into  court,  the  issues  originally  tendered  were  wholly  immaterial 
and  irrelevant,  and  the  injection  of  such  issues  into  the  trial  of 
the  cause  inyolying  the  receipt  of  considerable  evidence  thereon 
was  prejudicial,  as  it  placed  the  insurer  in  the  attitude  of  affirm- 
ing before  the  jury  a  state  of  facts  which  it  had  admitted  and 
could  not  hope  to  prove. 
Same — Penalty — Statute : 

A  formal  demand  must  be  made  for  payment,  after  maturity 
of  the  policy,  to  entitle  the  insured  to  the  statutory  penalty  pro- 
vided for  by  Ch.  141,  Acts  Tenn.  1901.  A  demand  made  before 
the  maturity  of  the  policy,  according  to  its  terms,  is  not  such  a 
demand  as  the  statute  contemplates. 
Pol  icy — Contract — Modification : 

A  policy  of  insurance,  like  any  other  contract,  may  be  modi- 
fied after  it  is  made  by  the  express  words  of  the  parties  or  by 
the  acts  of  the  parties  which  evince  a  meeting  of  their  minds  in 
agreement  to  modify  its  terms  upon  any  particular  point. 
Action  on  Policy — Penalty — Statute: 

The  policy  was  payable  60  days  after  satisfactory  proof  of 
loss  had  been  received.  Proofs  of  loss  were  mailed  Nov.  Ist. 
Demand  of  payment  was  made  Dec.  18th,  and  suit  was  filed  Jan. 
7th.  Ch.  141,  Acts  Tenn.  1901  provides  a  penalty  for  failure  to 
pay  within  60  days  after  demand.  Held,  That  the  suit  having 
been  commenced  before  the  expiration  of  60  days  after  the  de- 
mand, and  no  demand  having  been  made  within  such  time,  in- 
sured was  not  entitled  to  recover  the  statutory  penalty. 
Policy — Non-Waiver  Agreement — Estoppel : 

Where  the  insured  and  the  insurer  entered  into  a  non- 
waiver agreement  providing  that  no  action  taken  under  the 
agreement  should  in  any  respect  ''change,  waive,  invalidate,  or 
forfeit  any  of  the  terms  or  conditions  or  requirements  of  the  pol- 
icies of  insurance,"  insured  was  estopped  from  insisting  that  a 
conversation  by  and  between  his  adjuster  and  the  insurer's  ad- 
juster amounted  to  a  modification  or  waiver  of  the  time  of  pay- 
ment of  the  loss. 
Same — Same— Construction : 

Subsequent  to  the  assigning  of  a  non-waiver  agreement  a 
conversation  took  place  between  the  insured's  president  and 
the  adjuster  appointed  by  it  in  the  presence  of  the  insurer's 
adjuster  in  which  the  president  asked:  "What  effect  would  this 
non-waiver  agreement  have  on  our  getting  our  money?"  to  which 
question  insured's  adjuster  answered:  "He  said  (referring  to  the 
insurer's  adjuster)  it  will  not  delay  your  payment;  maybe  in  24 
hours  and  not  over  5  days  at  the  outside  you  will  have  your 
money."  Held,  That  this  conversation  was  merely  a  question  and 
answer  as  to  probable  effect  and  result  of  the  non-waiver  agree- 
ment and  did  not  change  the  date  of  the  maturity  of  the  policy 
so  as  to  place  insured  in  a  position  to  recover  the  statutory 
penalty. 

[Judgment  for  insured  below.     Here  reversed  in   favor  of  in- 
surer.] 

DeRosset  Hat  Co.  v.  London  &  Lancashire  Fire  Ins.  Co. 
et  al.  (Tenn.  S.  C.) : 

183  Southwestern  Reporter  (April  21,  1916)   720. 
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Action  on  Policy — Equal  Protection — Right  of  Contract: 

All  partioB  litigant  who  are  aui  juris.  Including  Insurance 
companies  and  persons  having  property  insured,  as  well  as  others, 
in  the  eyes  of  the  law,  before  the  court,  stand  upon  an  equal 
footing,  entitled  to  equal  rights  and  protection,  and  none  to 
special  privileges.  All  parties  a^  free  to  make  whatever  con- 
tracts they  please,  so  long  as  no  fraud  or  deception  Is  practiced 
and  the  contract  is  legal  in  all  respects. 

8ame»Breach  of  Contract — Forfeiture: 

Where  a  party  voluntarily  accepts  a  fire  insurance  policy 
from  an  insurance  company,  no  fraud  or  deception  being  prac- 
ticed, in  an  action  brought  upon  such  policy  the  insurance  com- 
pany may  base  its  defense  to  such  action  upon  the  failure  of  the 
insured  to  comply  with  any  of  the  provisions  of  such  policy, 
provided  the  same  are  lawful. 

Same — Chattel  Mortgage — Forfeiture: 

Where  a  person  voluntarily  accepts  a  fire  insurance  policy 
from  an  insurance  company,  no  fraud  or  deception  being  prac- 
ticed, containing  the  following  provision:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  and  indorsed  here«)a  or 
added  hereto,  shall  be  void  ^  *  *  if  the  subject  of  Insurance 
be  personal  property  and  be  or  become  incumbered  by  a  chartel 
mortgage" — ^when  there  is  no  element  of  waiver  or  estoppel  aris- 
ing from  knowledge  of  the  company  or  its  agent,  the  execution 
of  a  chattel  mortgage  upon  the  property  insured  renders  the 
policy  void  and  constitutes  a  good  defense  to  an  action  brought 
thereon.  The  insured  is  bound  by  the  terms  of  the  policy  which 
he  accepts,  and  the  fact  that  no  inquiries  were  made  by  the 
company  or  its  agent,  and  no  representations  were  made  by  the 
insured  in  a  written  application  or  otherwise,  cannot  strike  out 
such  provision  in  the  policy.  Likewise  the  incumbering  of  the 
insured  property  by  the  execution  of  a  chattel  mortgage  thereon 
subsequent  to  the  issuance  of  an  insurance  policy  constitutes  a 
good  defense  to  an  action  brought  thereon. 

Same — Same — Same: 

No  particular  form  of  words  is  necessary  to  constitute  a 
chattel  mortgage.  If,  without  regard  to  form,  the  instrument  Is 
in  legal  eftect  a  chattel  mortgage,  it  will  void  a  fire  insurance 
policy  which  contains  a  provision  to  the  effect  that,  if  the  insured 
personal  property  is  or  becomes  encumbered  by  a  chattel  mort- 
gage, the  policy  shall  be  void. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Georgia  Home  Ins.  Co.  v.  Hoskins  (Fla.  S.  C): 

7t  Routhem  Reporter  (April  22,  1916)  286. 

Policy — Adjustment — Effect: 

A  special  replication  of  a  plaintiff  suing  upon  a  policy  of  fire 
insurance  stating  that  notice  of  the  fire  was  given  to  the  insur- 
ance company,  and  that  the  company  proceeded  to  and  did 
adjust  the  loss  with  the  plaintiff,  whereby  it  agreed  to  pay  the 
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sum  of  $ In  discharge  of  its  obligation  under  the  terms  of 

the  policy,  which  sum  the  plaintifP  agreed  to  accept  in  satisfac- 
tion of  the  liability,  is  defective,  as  it  construes  an  adjustment  of 
the  loss  as  a  promise  or  agreement  to  pay  the  loss.  An  ascer- 
tainment of  the  loss  does  not  necessarily  import  a  promise  to 
pay  it. 

Same — ^Adjuster— Agency: 

An  adjuster  is  a  special  agent  for  the  person  or  company 
for  whom  he  acts.  His  powers  and  authority  are  prima  f^ie 
co-extensive  with  the  business  intrusted  to  his  care. 

Same — Same— Same: 

An  insurance  adjuster  is  ordinarily  a  special  agent  of  lim- 
ited authority  to  ascertain  and  adjust  the  loss,  having  no  power 
merely  as  such  in  the  absence  of  some  evidence  as  to  his  author- 
ity to  alter  the  contract,  or  waive  any  of  its  essential  conditions. 

Same — Adjustment — Effect: 

An  adjustment  of  the  amount  of  the  loss,  and  an  agreement 
to  pay  the  amount  as  adjusted,  are  two  distinct  and  independent 
things.  A  mere  adjustment  of  a  loss,  unless  such  adjustment  is 
accepted  by  the  insurance  company  with  a  promise  to  pay,  will 
not  estop  the  insurer  from  denying  his  liability.  It  is  a  mere 
step  to  ascertain  and  fix  the  amount  of  the  loss.  The  adjust- 
ment does  not  fix  the  liability  in  and  of  itself  without  promise 
of  payment 

Same — Forfeiture — Waiver: 

The  waiver  by  the  insurer  of  one  of  the  promissory  cove- 
nants of  a  policy  of  insurance  does  not  waive  other  conditions 
of  the  policy,  unless  it  clearly  appear  that  such  was  the  inten- 
tion of  the  parties. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Bond  V.  National  Fire  Ins.  Co.  (W.  Va.  S.  C.  A.) : 

88  Southeastern  Reporter  (April  22,  1916)  S89. 

Vender  and  Vendee-^lnsurable  Interest — Measure  of  Recovery: 

A  vendee  of  goods  under  a  contract  of  sale  reserving  to  the 
vendor's  creditors  the  right  to  take  out  goods  to  the  extent  of 
their  several  claims  has  an  insurable  interest  in  the  whole  value 
of  the  goods,  and  on  their  destruction  is  entitled  to  recover  to 
that  extent  for  the  full  value  of  the  goods  within  the  limits  of 
the  policy. 

Action  on  Policy— -Value— Question  for  Jury: 

The  insurer  having  denied  the  value  of  the  goods  destroyed 
as  alleged  in  the  complaint  was  entitled  to  have  the  question  of 
value  submitted  to  the  jury. 

[Judgment  for  plaintiff  for  less  than  prayed  for.    Here  reversed 
in  favor  of  plaintiff,] 

Osborne  et  al.  v.  Phoenix  Ins.  Co.  (Wash.  S.  C.) : 

146  Paoiflc  Reporter  (April  24,  1916)  6. 
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Policy — Iron-Safe  Clause — Subetantial  Complianoe: 

A  substantial  compliance  by  the  Insured  with  the  clause  In 
a  pcikicj  of  insurance,  requiring  him  to  keep  a  set  of  books,  Is 
all  that  the  law  requires. 
Same— Same — Same : 

Under  an  unbroken  line  of  decisions  in  this  state,  all  that 
is  necessary  to  be  shown  under  the  Iron-safe  promissory  war- 
ranty in  a  policy  of  insurance  Is  a  substantial  compliance  with 
the  provisions  of  said  warranty. 

Same — Same— Same : 

Where  the  .insured  was  able  to  produce  data  from  which 
the  merchandise  In  stock  and  fixtures  at  the  time  of  the  fire 
could  be  ascertained,  the  fact  that  there  had  been  no  strict  com- 
pliance with  the  iron-safe  clause  was  Immaterial. 

[Judgment  for  defendants  in  two  actions  and  Judgment  for 
plaintiffs  in  two  other  actions  below.  Here  Judgrments  ad- 
verse to  plaintiffs  reversed  and  remanded  and  the  Judg- 
ments for  plaintiffs  afiirmed.] 

Dickey  y.  Springfield  F.  &  M.  Ins.  Co.  et  al.  (Okla.  S.  C.) : 

166  Pacific  Reporter  (April  24,  1916)   204. 

Action  on  Policy — Limitation  of  Action: 

An  action  brought  prior  to  the  time  fixed  by  the  policy  for 
payment  of  the  loss  was  premature. 

[Judgment  for  plaintllT  below.  Here  reversed  in  favor  of  in- 
surer.] 

Lagudis  V.  London  Assur.  Corp.  (Cal.  D.  C.  A.): 

166  Pacific  Reporter  (April  24,  1916)  68. 

Action  on  Policy— Limitation  of  Action— Denial  of  Liability: 

The  policy  provided  that  loss  should  be  payable  ninety  days 
after  receipt  of  proofs  of  loss.  Held,  That  an  action  commencing 
prior  to  the  expiration  of  such  time  was  premature.  The  fact 
that  the  insurer  denied  liability  on  receipt  of  proofs  of  loss  would 
not  render  the  loss  payable  any  sooner. 

[Judgment  for  plaintifT  below.  Here  reversed  In  favor  of  com- 
pany.] 

Borger  v.  Connecticut  Plre  Ins.  Co.  (Cal.  D.  C.  A.): 

166  Pacific  Reporter  (April  24,  1916)  70. 

Inter-lnsurance^-Appointment  of  Attorney — Trusts: 

A  power  of  attorney  made  in  pursuance  of  an  application  in 
an  inter-Insurance  exchange  does  not  create  any  express  trust 
In  favor  of  any  participant  In  the  combination. 

Same — Action — Parties: 

In  an  action  to  recover  against  an  Inter-lnsurer  it  was  im- 
proper for  the  court  to  render  a  personal  Judgment  against  the 
attorneys  appointed  by  the  assured  to  exchange  contracts.  They 
were  not  even  necessary  parties  to  the  action. 

Action  on  Policy — Proof  of  Loss — Pleading: 

The  allegation  that  notice  was  given  with  full  particulars 
of  the  loss;  that  thereafter  an  adjuster  appeared  and  estimated 
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the  loss  and  made  an  offer  to  the  insured  which  offer  was  re- 
fused; that  plaintiff  offered  to  submit  to  arbitration,  which  was 
refused  by  the  insurer;  and  that  because  of  such  facts  no  writ- 
ten proofs  of  loss  were  made,  was  sufficient  to  admit  of  proof 
of  loss.  Seld,  That  while  the  complaint  left  much  to  be  desired 
in  the  way  of  certainty,  in  the  absence  of  a  demurer  it  was  suffi- 
cient to  admit  of  proof. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendants.] 
Playman  v.  Commercial  Underwriters  at  Commercial  Inter- 
Insurance  Exchange  et  al.  (Ore.  S.  C.) : 

166  Pacific  Reporter  (April  24,  1916)  288. 

Action  en  Premium  Note— Termination  of  Policy — Liability  of 

Malcer: 

The  first  installment  of  the  premium  on  a  five  year  policy 
had  been  paid,  and  the  note  sued  on  was  executed  for  the  four 
remaining  installments;  six  months  after  the  execution  of  the 
policy  the  property  was  sold;  by  the  terms  of  the  policy  it  be- 
came void  upon  alienation  of  the  property;  on  selling  the  prop- 
erty the  insured  tendered  back  the  policy  for  cancellation;  the 
first  installment  of  premium  which  had  been  paid  was  more  than 
the  short  rate  for  the  time  the  policy  had  been  in  force.  Held, 
That  under  these  facts  the  insurer  was  not  entitled  to  recover 
on  the  installment  note. 

[Judgment  for  defendants  below.    Here  affirmed  against  plaintiff 
company.] 

Continental  Ins.  Co.  ▼.  Smith  et  al.  (Ind.  App.) : 

112  Northeastern  Reporter  (April  26,  1916)   16. 

Action  on  Policy — Character  of  Loss — Inatructlons: 

The  question  in  respect  to  a  total  or  partial  loss  of  a  build- 
ing is  to  be  ascertained  by  reference  to  the  condition  of  the 
building  rather  than  to  the  use  it  might  be  put  to  without  being 
patched  up.  This  is  true,  though  some  parts  of  the  building 
which  remain  standing  may  be  used  in  rebuilding.  An  instruc- 
tion proceeding  upon  the  theory  that  total  or  partial  loss  is  to 
be  ascertained  by  an  inquiry  as  to  whether  the  building  is  to  be 
restored  and  put  in  as  good  condition  for  use  as  a  dwelling 
house  as  before  the  fire,  is  improper. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Brown  v.  Connecticut  Fire  Ins.  Co.  (St.  Louis  C.  A.): 
184  Southwestern  Reporter  (April  26,  1916)   122. 

Policy— Cancellation — Return  of  Premium: 

Notice  of  cancellation,  unaccompanied  by  an  actual  tender 
of  the  unearned  premium,  is  ineffective  to  terminate  the  insurer's 
liability. 

Action  on  Policy — Agency — Question  for  Jury: 

The  question  of  agency  is  one  of  fact  to  be  determined  by 
the  Jury. 
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Same— Same — Brokers : 

A  broker  may  occupy  such  relation  to  an  insurance  company 
as  to  be  its  a^ent  in  many  ways.  Including  the  receipt  of  pre- 
miums. 

[Judgment  for  Insurer  below.    Here  reversed  against  insurer.] 
C.  A.  Smith  Lumber  Co.  v.  Colonial  Assur.  Co.   (N.  T., 
App.  Div.) : 

158  New  York  Supplement  (May  1,  1916)  198. 

Action  against  Domestic  Company — Venue— Statute: 

By  virtue  of  sec.  4,647  Harris-Day  Code,  R.  L.  Okla.  1910, 
an  action  against  a  domestic  insurance  company  may  be  brought 
in  the  county  where  the  cause  of  action  or  some  part  thereof 
arose.  This  provision  of  the  code  applies  not  only  to  actions 
upon  insurance  contracts,  but  all  character  of  actions. 

Same — Same — Same: 

Where  an  insurance  company  executes  a  supersedeas  bond 
in  a  cause  tried  in  Muskogee  county  in  the  district  court,  and 
such  bond  is  approved  by  the  clerk  of  the  court  in  that  county 
and  duly  filed  in  said  court,  and  liability  accrues  upon  said  bond, 
the  same  is  held  to  arise  in  Muskogee  county,  and  action  on  the 
bond  may  be  maintained  in  Muskogee  county,  although  the  com- 
pany and  its  sureties  reside  and  are  summoned  in  other 
counties. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Oklahoma  Fire  Ins.  Co.  v.  Kimple  (Okla.  S.  C.) : 

166  Pacific  Reporter  (May  1,  1916)  SOX). 

Homestead — I  nsurance  Proceeds — Garn ish ment : 

Where  the  owner  of  u  homestead  insures  the  same  against 
loss  by  fire  and  the  property  is  subsequently  destroyed,  the  per- 
son who  furnished  material  for  the  construction  of  the  building, 
in  the  absence  of  some  contract  stipulation,  has  no  claim  to  or 
lien  upon  the  insurance  money,  by  force  of  sec.  12,  article  1, 
of  the  Minn.  Const,  or  otherwise,  and  8u<^'h  insurpnce  mont  v  is 
exempt  from  garnishment  under  subdivision  13,  sec.  7,951, 
Qen,  St.  Minn.  1913. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant] 
Remington  v.  Sabin  (Minn.  S.  C.) : 

167  Northwestern  Reporter  (May  6,  1916)  604. 

Action  on  Poiicy — Pieading^-Departure: 

A  reply,  setting  up  a  waiver  of  the  "other  insurance  clause," 
an  alleged  breach  of  which  was  pleaded  in  the  company's  answer, 
is  not  a  departure  from  the  declarations. 

Same — Waiver— Authority  of  Agent: 

That  an  agent,  at  the  time  he  consented  to  additional  insur- 
ance, may  not  have  complied  with  Sec.  2,627,  Miss.  Code  1906,  re- 
quiring every  agent  to  obtain  annually  a  certificate  of  authority, 
cannot  be  availed  of  by  the  insurer  to  avoid  its  liability. 
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Same — Same — Statute: 

A  waiver  by  an  insurer  of  one  of  the  provisions  of  a  policy 
after  its  issuance  is  not  within  Sec.  2,597,  Miss.  Code  1906,  pro- 
viding that  "in  all  insurance  against  loss  by  fire  the  condition 
of  insurance  shall  be  stated  in  full." 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Caledonian  Ins.  Co.  v.  Shepherd  (Miss.  S.  C): 
71  Southern  Reporter  (May  6,  1916)  814. 

Policy — Loes  Payable  Clause — Construction: 

The  ordinary  loss  payabje  clause  in  substance:     "That  loss, 

if  any,  payable  to ,  mortgagee,  as  his  interest  may 

appear"  creates  a  contract  as  to  the  mortgagee,  which  is  merely 
collateral  and  the  principal  undertaking  to  pay  the  mortgagor; 
a  mortgagee  is  merely  an  appointee  of  the  fund  with  rights  de- 
pendent on,  and  no  greater  than  those  of  the  insured. 

Same — Mortgagee  Clause— -Construoticvi: 

The  clause,  attached  to  an  insurance  policy  usually  called 
the  "Union,"  or  "Standard"  mortgage  clause,  providing,  in  sub- 
stance:    "Loss,  if  any,  payable  to  ,  mortgagee,  as 

hereinafter  provided;  it  being  hereby  understood  and  agreed  that 
this  insurance  as  to  the  interest  of  the  mortgagee  only  herein, 
shall  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  property  insured  ♦  ♦  ♦  provided,  that  in  case 
the  mortgagor  or  owner  neglects  or  refuses  to  pay  any  pre- 
mium, *  •  *  then,  on  demand,  the  mortgagee  shall  pay  same 
♦  •  ♦  •• — creates  an  independent  contract  of  insurance  for  the 
separate  protection  and  benefit  of  the  mortgagee.  The  fact  that 
it  is  ingrafted  on  the  contract  of  insurance  contained  in  the 
policy  issued  to  the  owner  and  mortgagor  does  not  affect  its  in- 
dependent nature,  except  that  reference  will  be  had  to  the  main 
body  of  the  policy,  to  make  the  clause  certain  and  'effective. 
Under  such  clause,  the  mortgagee  may  maintain  a  suit  in  his 
own  name  to  recover  for  a  loss  covered  by  the  policy;  and  such 
cause  of  action  cannot  be  defeated  by  "any  act  or  neglect  of  tiie 
owner  or  mortgagor  of  the  property  insured." 

Same — Same — ^Attachment  to  Policy: 

Where,  pursuant  to  agreement  between  the  agent  of  an  in- 
surance company,  who  has  power  to  countersign  and  issue  poli- 
cies, and  a  mortgagee  of  the  property  insured,  a  "Union"  or 
"Standard"  mortgage  clause  is  executed  and  signed  by  the  agent 
and  recorded  in  the  record  of  the  particular  policy  in  the  policy 
registry  book  of  the  company,  such  clause  is  effective  as  be- 
tween the  company  and  the  mortgagee,  although  It  is  not  phy- 
sically attached  to  the  policy  delivered  to  the  owner  or 
mortgagor. 

[Judgment  for  plaintiffs  below.    Here  affirmed  agrainst  insurer.] 
Fidelity-Phenix  Fire  Ins.  Co.  v.  Cleveland  et  al.    (Okla. 
S.  C): 

156  Pacific  Reporter  (May  8,  1916)  638. 

Poi icy— -Removal  of  Qoodt-^Forfelture: 

The  policy  provided  that  the  property  described  therein  was 
insured  only  while  at  the  designated  location,  unless  otherwise 
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provided  by  agreement  endorsed  thereon.  Held,  That  an  insur- 
ance company  has  the  right  to  determine  for  itself  what  property 
it  will  insure  and  at  what  place  it  will  insure  it,  and  to  provide 
that  the  policy  will  be  void  if  the  property  is  removed  from  the 
designated  place  without  its  consent;  such  conditions  are  of  the 
essence  of  the  contract,  and  the  removal  of  the  property  to  an- 
other location  released  the  insurer  from  further  liability. 
Same — Same— Statute : 

The  provision  of  a  policy  that  the  insurer  shall  be  liable  only 
for  loss  sustained  while  the  property  remains  in  the  place  desig- 
nated is  neither  a  "warranty"  nor  .a  "condition"  within  Sec.  34, 
Wash.  Ins.  Code,  providing  that  no  breach  of  warranty  or  con- 
dition in  any  policy  shall  avoid  liability  unless  it  contributed  to 
the  loss.  Such  limitation  is  an  essential  part  of  the  contract, 
and  where  the  property  is  removed  there  can  be  no  recovery. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 
Johnson  v.  Franklin  Ins.  Co.  (Wash.  S.  C.) : 

156  Pacific  Reporter  (May  8,  1916)  667. 

Policy — Appraieement — Demand : 

The  right  to  appraisement  and  to  inspection  and  reinspec- 
iioa  of  the  goods  must  be  demanded  within  a  reasonable  time 
from  such  date  as  the  circumstances  of  each  case  may  show  to 
be  the  period  at  which  the  desirability  or  necessity  of  appraise- 
ment or  inspection  of  the  goods  first  arises;  such  reasonable 
time  in  no  event  to  be  carried  beyond  the  period  of  sixty  days 
after  the  receipt  of  the  proof  of  loss. 
Same — Same— Same : 

The  question  of  what  constitutes  such  reasonable  time  within 
the  limits  above  defined  is  ordinarily  one  for  the  Jury  under 
proper  instructions  of  the  court. 
Same-^lron-Safe  Clause — Substantial  Compliance: 

Where  the  set  of  books  kept  by  insured  are  sufficient  to 
enable,  a  man  of  ordinary  Intelligence  to  ascertain  from  them, 
with  reasonable  certainty,  the  amount  and  value  of  the  goods 
destroyed,  there  is  a  sufficient  compliance  by  him  with  the  iron- 
safe  clause. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  insurer.] 
Springfield  F.  &  M.  Ins.  Co.  et  al.  v.  Hays  &  Son  (Okla. 
S.  C.) : 

156  Pacific  Reporter  (May  8.  1916)  678. 

Aotlon  on  Policy — Breach  of  Immaterial  Clause— Statute: 

Under  Acts  Tex.,  April  2,  1913  (Acts  33rd  Leg.  c.  105),  en- 
titled "An  Act  to  prevent  fire  insurance  companies  from  avoid- 
ing liability  *  *  *  under  technical  and  immaterial  provisions 
of  the  policy  *  *  *  where  the  act  breaching  such  action  has 
not  contributed  to  bring  about  the  loss,"  the  failure  of  an  in- 
sured to  comply  with  the  provisions  of  a  policy  that  he  should 
furnish,  as  a  part  of  his  proof  of  loss,  a  magistrate's  certificate 
would  not  prevent  recovery. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Springfield  F.  &  M.  Ins.  Co.  v.  Nelms  (Tex.  C.  C.  A.) : 

184  Southwestern  Reporter  (May  10.  1916)  1094. 
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Foreign  Company — Service  of  Proces*— Statute: 

Under  Sec.  7,042,  R.  S.  Mo.  1909,  requiring  foreign  companies 
to  appoint  the  insurance  superintendent  as  agent  for  service  of 
process,  service  may  be  made  upon  the  superintendent  in  an 
action  against  a  foreign  company  upon  a  contract  of  insurance 
made  outside  of  the  state  and  covering  property  outside  the 
state. 
Same — Same — Same : 

Sec.  7,042,  R.  S.  Mo.  1909,  requiring  foreign  companies  to  ap- 
point the  superintendent  of  insurance  as  agent  for  service  of 
process,  and  construed  as  authorizing  service  on  him  in  suits  on 
contracts  made  outside  the  state,  is  not  unconstitutional  as  deny- 
ing due  process  of  law;  nor  is  such  statute  unconstitutional  on 
the  theory  that  the  legislature  had  no  constitutional  power  to 
confer  Jurisdiction  upon  the  courts  to  try  such  a  suit;  nor  is  it 
subject  to  the  objection  that  it  is  unconstitutional  because  it 
authorizes  service  of  process  in  suits  brought  in  the  courts  of 
Missouri  against  unauthorized  foreign  companies  based  upon 
policies  issued  in  another  state,  the  statute  being  limited  to  for- 
eign companies  doing  business  in  the  state  under  authority  from 
the  state. 
Policy — Cessation  of  Operation — Estoppel: 

The  policy  provided  that  it  would  be  void  if  operation  ceased 
for  more  than  thirty  days.  It  was  undisputed  that  at  the  time 
the  policy  was  issued  insured  Informed  the  agent  that  in  all 
probability  shortage  of  fuel  might  necessitate  the  shutting  down 
of  the  plant  for  more  than  thirty  days  at  a  time,  and  had  asked 
the  agents  what  effect  such  idleness  would  have  upon  the  policy, 
and  was  advised  that  It  made  no  difference.  Not  only  that,  but 
each  and  every  month  from  the  time  the  policy  was  issued  until 
the  date  of  the  fire  similar  questions  were  propounded  and  simi- 
lar answers  made.  Held,  That  these  facts  would  estop  the  in- 
surer from  Insisting  on  a  forfeiture  on  account  of  cessation  of 
operation  for  more  than  thirty  days. 
Same — Same — Waiver: 

The  knowledge  of  an  agent  having  authority  to  issue  policies 
that  the  insured  plant  was  shut  down,  and  his  assurance  that 
it  was  "all  right,"  was  .a  waiver  of  forfeiture,  even  if  the  agent 
had  not  made  the  statement  but  had  only  remained  silent,  his 
conduct  would  necessitate  the  submission  of  the  question  of 
waiver  to  the  Jury. 
Same — Same»Electlon : 

A  policy  is  not  void  by  reason  of  cessation  of  operation  but 
only  voidable,  and  the  insurer  must  cancel  and  return  the  un- 
earned premium  to  avoid  liability. 
Same — Forfeiture — Waiver : 

Where  the  agents,  after  the  fire,  demanded  the  balance  of 
the  unearned  premiums  from  the  insured,  there  was  a  waiver  of 
any  violation  of  the  policy  then  known  to  the  agent. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Gold  Issue  Mining  and  Milling  Co.  v.  Pennsylvania  Fire 
Ins.  Co.  (Mo.  S.  C): 

184  Southwestern  Reporter  (May  10.  1916)  999. 
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Policy — Inventory — Estoppel : 

At  the  request  of  the  company's  agent,  the  insured  furnished 
him  an  inventory  of  the  stock  covered.  This  inventory  contained 
the  different  articles  of  merchandise  carried,  and  the  gross  value 
of  each  article,  but  did  not  specify  number,  quantities  or  prices. 
The  agent  stated  that  this  inventory  was  all  right.  Held,  That 
the  company  could  not  thereafter  question  the  sufficiency  of  the 
inventory.  The  conduct  of  his  agent  in  representing  that  the 
inventory  was  all  right  would  estop  it  after  the  issuance  of  the 
policy  and  the  destruction  of  the  property,  to  say  the  contrary. 

[Judgment  for  company  below.    Here  reversed  asrainst  company.] 

Mitchell  v.  Aetna  Ins.  Co.  (Miss  S.  C.) : 

71  Southern  Reporter  (May  13,  1916)   382. 


Action  on  Policy — Condition  Precedent — Appraisement: 

The  policy  provided  that  in  event  of  disagreement  as  to  the 
amount  of  loss  the  same  should  be  determined  by  disinterested 
appraisers,  the  insured  selecting  one  and  the  insurer  the  other, 
and  the  two  so  chosen  selecting  a  disinterested  umpire.  Insured 
in  good  faith  selected  an  appraiser,  as  did  the  company,  but  the 
two  appraisers  were  unable  to  agree  upon  the  amount  of  the  loss 
or  as  to  an  umpire.  Held,  That  as  the  policy  did  not  provide 
for  a  second  effort  at  appraisement,  insured,  upon  the  failure  of 
the  original  appraisers  to  agree,  could  sue  on  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  aeralnst  company.] 

Providence- Washington     Ins.     Co.    v.     Kennington     (Miss 
S.  C.) : 

71  Southern  Reporter  (May  13,  1916)   378. 


Policy — Vacancy — Waiver: 

An  endorsement  attached  to  the  policy  provided:  "In  consid- 
eration of  the  full  compliance  by  the  assured  with  the  watchman 
warranty  attached  to  this  policy,  permission  is  hereby  granted  to 
the  insured  to  remain  inoperative  until  .next  harvest  if  neces- 
sary." The  property  became  vacant  but  it  was  urged  by  the  in- 
sured that  vacancy  was  waived,  because  the  policy  was  not  can- 
celed when  the  insurer  was  advised  of  such  vacancy.  Held,  That 
knowledge  of  vacancy  itself  would  not  entitle  the  insured  to  re- 
cover for  the  reason  that  there  was  an  express  agreement  that 
the  property  might  remain  vacant  upon  stated  conditions;  the  in- 
surer having  no  knowledge  that  the  express  condition  had  not 
been  complied  with,  that  is  that  no  watchman  had  been  main- 
tained, there  was  no  waiver  in  the  case. 

Same — Same — Watchman  Clause: 

Originally  the  policy  contained  an  endorsement  providing 
that  if  a  watchman  were  employed  a  reduction  of  twenty-five 
cents  in  the  basis  rate  would  be  allowed,  and  the  failing  so  to  do 
credit  allowed  under  the  watchman  clause  should  be  forfeited^ 
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and  the  amount  so  forfeited  added  to  the  first  assessment.  Sub- 
sequently a  further  endorsement  was  made  as  follows:  **In  con- 
sideration of  the  full  conipllance  by  the  assured  with  the  watch- 
man warranty  attached  to  this  policy  permission  is  hereby 
granted  to  the  insured  to  remain  inoperative  until  next  harvest 
if  necessary."  Held,  That  while  the  failure  to  maintain  a  watch- 
man, under  the  watchman  clause  as  It  originally  stood  would  only 
subject  the  insured  to  the  penalty  therein  stated  under  the  subse- 
quent endorsement  there  could  be  no  recovery  for  failure  to 
comply  with  the  watchman  clause  during  the  vacancy  of  the  prop- 
erty. 

[Judgment  for  Insurer  below.     Here  aiflrmed  In  favor  of  in- 
surer.] 

Prick  et  al.  v.  Miller  Nat.  Ins.  Co.  (Mo.  S.  C.) : 

184  Southwestern  Reporter  (May  17,  1916)   1161. 


Action  on  Policy — Classification  of  Risks — Evidence: 

In  an  action  on  the  contract  evidenced  by  a  binding  receipt 
covering  a  "frame  dwelling  house/'  the  insurer  contended  that 
the  risk  was  in  fact  a  "hotel"  and  "builder's  risk."  Repairs  had 
previously  been  taken  which  would  bring  the  premises  within  the 
definition  of  a  builder's  risk  but  this  had  been  completed  before 
the  binder  was  signed.  Held,  That  it  was  not  error  for  the  court 
to  refuse  to  permit  the  insurer  to  show  the  technical  meaning  of 
the  expressions  "dwelling  house  risk"  and  "builder's  risk"  and 
the  bearing  this  classification  had  upon  the  rates  charged  for  the 
insurance,  the  evidence  showing  that  the  risk  was  a  dwelling 
house  rather  than  a  "builder's  risk." 

Same — Binding  Receipt — Consideration: 

Where  a  binding  receipt  obligated  the  insured  to  pay  the 
regular  premium  of  the  policy  to  be  issued,  there  was  sufilcient 
consideration  to  support  the  contract  evidenced  by  the  binder. 

Same — Same — Same : 

Where  insured  relied  upon  a  binding  receipt  issued  to  her 
and  did  not  protect  herself  by  getting  insurance  elsewhere,  this 
change  in  her  condition  would  constitute  a  sufilcient  considera- 
tion to  support  the  contract  evidenced  by  the  binder. 

Same-— Completion  of  Contract — Evidence  Considered: 

Plaintiff  testified  that  she  applied  for  insurance  to  the  au- 
thorized agent  of  the  company,  and  that  the  agent  suggested  that 
they  should  see  an  ofilcer  of  the  company;  that  they  saw  the 
officer,  who,  on  being  advised  as  to  the  risk,  authorized  the  sign- 
ing of  the  binder.  The  officer  of  the  company  testified  that  no 
such  interview  took  place.  Held,  That  if  the  testimony  of  the 
plaintiff  was  true  the  contract  was  entered  into  directly  by  the 
defendant  acting  through  one  of  its  officers,  and  that  if  her  tes- 
timony in  this  particular  was  not  true  the  company  was  neverthe- 
less bound  as  by  a  contract  made  with  its  regular  authorized 
agent 
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Same — Same-^Evidence : 

The  excluBion  of  a  map  offered  by  the  defendant  company  on 
which  it  entered  its  risks,  was  not  error.  If  it  did  not  include  the 
risk  which  its  agent  had  signed  a  binder  for,  that  fact  would  not 
affect  the  right  of  the  plaintiff  to  recover. 

[Judgment  for  plaintiff  b«low.     Here  affirmed  against  Inaurer.] 
Nord-Deutsche  Ins.  Co.  y.  Hart  (U.  S.  C.  C.  A.,  2nd  Cir.) : 
280  Federal  Reporter  (May  18.  1916)  809. 

Policy — Average  Clause— "Premises": 

In  an  action  on  a  fire  insurance  policy  to  which  an  "average 
clause"  is  attached  covering  a  lumber  yard  and  its  contents, 
wherein  there  are  a  number  of  buildings  and  piles  of  stock,  all 
within  a  common  inclosure,  and  also  covering  the  same  class  of 
property  on  a  lot  lying  across  a  street  and  disconnected  from  the 
main  yard,  where  no  separate  designation  of  the  buildings  or 
piles  of  stock  in  the  main  yard  is  made  in  the  policy,  the  main 
yard,  with  the  property  therein,  will  be  regarded  as  one  of  the 
"premises"  named  in  the  "average  clause,"  and  the  property  dis- 
connected therefrom  will  be  regarded  as  a  separate  "premises" 
within  the  terms  of  the  contract. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Mangold  v.  American  Ins.  Co.  et  al.  (Neb.  S.  C.) : 

167  Northwestern  Reporter   (May  19,  1916)   682. 

Policy — Non-Payment  of  Premium  Note — Forfeiture: 

Where  a  loss  occurred  under  an  insurance  policy,  prior  to 
the  maturity  of  a  premium  note,  and  the  insurer  denied  liability, 
but  was  afterwards  held  to  be  so  liable,  and  where,  after  the 
maturity  of  the  note,  the  insurer  demanded  payment  thereof,  a 
second  loss  occurring  while  the  amount  due  for  the  first  loss  is 
still  unpaid,  the  insurer  will  not  be  permitted  to  pay  the  first  loss 
in  full  and  declare  the  policy  forfeited  as  of  date  of  the  matur- 
ity of  the  note,  especially  in  view  of  the  provision  of  the  pre- 
mium note  requiring  an  offset  thereof  in  case  of  liability  under 
the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Oklahoma  Fire  Ins.  Co.  v.  Reddington  (Okla.  S.  C.) : 
156  Pacific  Reporter  (May  22.  1916)   1166. 

Lloyd's  Policy — Action — Parties: 

Where  the  subscribers  bound  "themselves  severally  and  not 
Jointly,"  the  insured  could  not  maintain  a  single  action  against 
all  of  the  underwriters  to  recover  the  aggregate  amount  of  his 
policy. 
Same — Same — Res  Adjudicata: 

The  judgment  in  an  action  against  one  of  the  several  under- 
writers, where  the  other  underwriters  Joined  in  defending  the 
suit  and  contributed  to  the  expense  thereof,  would  not  bar  an 
action  against  such  other  underwriters. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant] 
Fish  V.  Vanderlip  (N.  Y.  C.  A.) : 

112  Northeastern  Reporter  (May  23,  1916)   426. 
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Action  on  Policy — Waiver — Pleading: 

Where  a  cause  of  action  is  Instituted  upon  a  contract  of  in- 
surance and  it  is  claimed  in  the  petition  that  proof  of  loss  was 
furnished  to  the  company  as  provided  by  the  contract,  evidence 
is  improperly  received,  where  it  is  objected  to,  seeking  to  estab- 
lish a  waiver  or  estoppel. 

Same — Same — Same : 

A  waiver  should  be  pleaded  by  the  one  relying  thereon. 

[Judgment  for  plain tift  below.     Here  reversed  in  favor  of  com- 
pany.] 

Hartford  Fire  Ins.  Co.  v.  Mathis  (Okla.  S.  C.) : 

157  Pacific  Reporter  (May  29,  1916)   134. 

Action  on  Policy — Conditional  Sale — Evidence  Considered: 

The  insured  property  was  purchased  by  plaintiffs  for  their 
brother.  They  placed  the  brother  in  possession  of  the  property 
under  the  agreement  that  if  |3,000  were  paid  to  them  by  him  in 
monthly  payments,  and  in  the  meantime  he  refrain  from  drink- 
ing, the  property  would  be  his.  The  brother  made  five  monthly 
payments  in  pursuance  of  this  arrangement.  Held,  That  this  evi- 
dence showed  a  conditional  sale  of  the  property  by  plaintiffs  to 
their  brother. 

Same — Same — Change  in   interest: 

Such  conditional  sale  effected  a  change  of  interest  within 
the  meaning  of  the  provision  that  "if  any  change  other  than  by 
the  death  of  insured  take  place  in  the  interest,  title,  or  posses- 
sion of  the  subject,  the  entire  policy  shall  become  void." 

[Judgment  for  plaintiffs  below.    Here  reversed  in  favor  of  com- 
pany.] 

Fire  Assn.  of  Philadelphia  v.  Perry  et  al.     (Tex.  C.  C.  A.) 

186  Southwestern  Reporter  (May  31,  1916)  374. 

Policy — Nature  of  Contract — Persons  indemnified: 

Fire  insurance  contracts  are  purely  indemnity  contracts  in 
favor  of  the  insured  only;  they  do  not  run  with  the  land,  and, 
in  the  absence  of  some  special  provision  to  the  contrary,  the 
loss  recovered,  if  any,  must  be  a  loss  to  the  person  insured,  and 
excludes  any  loss  after  the  insured's  death,  or  after  he  parts 
with  his  title  and  interest  in  the  property. 

Same — Loea  Payable  Clause— Nature  of  Interest  of  Payee: 

Certain  property  was  insured  by  the  owner,  who  thereafter 
executed  a  will  creating  a  life  estate  in  a  nephew  with  remainder 
over  to  others;  the  nephew  induced  the  insurer  to  add  a  loss 
payable  clause  in  his  favor;  the  property  was  destroyed  subse- 
quent to  the  death  of  the  insured  and  during  the  continuance 
of  the  policy.  Held,  That  the  attachment  of  the  loss  payable 
clause  created  no  new  contract  in  favor  of  the  nephew,  and 
should  not  be  construed  to  have  the  effect  of  giving  him  the 
entire  fund  absolutely  as  an  indemnity  for  his  loss.  It  should 
be  construed  rather  as  merely  perpetrating  the  policy  in  favor 
of  the  successors  to  the  title  of  the  property  insured. 


Digiti 


zed  by  Google 


70  DIGEST  OP  INSURANCE  CASES.       £Vol.  XXIX. 

SaiTM — Death  of  Insured — Distribution: 

Where  a  policy  permits  or  authorizes  an  executor  or  admin- 
istrator, on  the  death  of  the  assured,  to  sue  for  and  recover  the 
loss,  he  does  so,  not  as  representing  the  estate,  but  as  trustee 
of  those  entitled  to  the  funds  because  successors  in  title  of  the 
land.  Therefore,  under  the  facts  as  stated  above,  the  payee 
under  the  loss  payable  clause  was  not  entitled  to  the  entire  fund 
but  only  to  such  part  of  it  as  corresponded  to  his  life  estate  in 
the  property  destroyed.  The  remaindermen,  defendants,  have  a 
corresponding  interest. 

Same — Same — Rights  of  Remaindermen: 

In  such  a  case,  while  the  insurance  fund  goes  to  those  inter- 
ested in  the  land,  in  accordance  with  their  respective  interests, 
the  fund  is  nevertheless  personalty  and  not  realty,  and  may  not 
be  converted  into  realty  by  building  a  house  on  the  land,  and 
the  fact  that  the  insurer  might  have  elected  to  rebuild  the  house 
instead  of  paying  the  loss  in  money  by  no  means  justifies  a  court 
In  directing  the  money  to  be  so  used. 

Same — Same — Commutation  of  Interest  of  Life  Tenant: 

In  such  a  case  a  life  tenant  under  Sec.  8,499  R.  S.  Mo.  1909, 
relating  to  commutation  of  life  estates,  was  entitled  to  have  his 
interest  in  the  fund  commuted. 

[From  a  Judgment  rendered  plaintifE  appeaL    Here  reversed  and 
remanded  with  directions.] 

Millard  et  al.  v.  Beaumont  et  al.  (Springfield  C.  A.) : 

186  Southwestern  Reporter  (May  31,  1916)  647. 

Prosecution    for    Perjury — Attempt    to    Defraud    Insurer — Suffi- 
ciency of  Affidavit: 

An  afiidavit  charging  the  making  of  a  false  affidavit  as  to  fire 
loss  with  intent  to  defraud  an  insurance  company  is  not  defective 
in  failing  to  aver  that  the  company  had  power  to  issue  policies 
in  the  state  or  because  it  did  not  aver  that  the  policies  were  in 
fact  issued  or  that  they  were  in  force  at  the  time  of  the  fire. 

Same — Same — Same : 

Such  an  afiidavit  is  not  defective  because  it  fails  to  allege 
the  character  of  the  insurance  company,  whether  partnerships 
or  corporations. 

Same — Same — Same : 

The  fact  that  a  representative  of  the  insurance  company 
requested  accused,  who  claimed  to  have  started  a  fire  loss,  to 
make  an  afiidavit  to  same,  is  no  defense  to  a  prosecution  for 
making  a  false  affidavit  by  the  accused,  he  not  being  requested 
to  make  a  false  affidavit. 

Same — Same — Sufficiency  of  Evidence: 

Accused  made  an  affidavit  to  the  effect  that  there  were  2,000 
bushels  of  wheat  destroyed  in  an  effort  to  obtain  settlement 
from  his  insurer.  In  the  trial  of  a  proceeding  against  him  for 
having  made  a  false  affidavit  as  to  the  loss,  eight  witnesses 
testified  to  facts  justifying  the  conclusion  that  there  were  not 
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over  500  bushels  of  wheat  belonging  to  Insured  when  It  burned. 
One  witness  testified  that  accused  stated  to  him  that  he  "would 
like  to  have  you  men  say  there  was  2,500  bushels  of  grain  in 
the  mill."  Witnesses  on  behalf  of  accused  testified  that  there 
was  approximately  that  amount  of  grain  In  the  mill.  Held,  That 
the  foregoing  evidence  sustains  the  verdict  of  the  Jury  finding 
accused  guilty  of  perjury. 

[Accused  convicted  below.    Here  conviction  affirmed.] 

State  V.  Lynes  (Springfield  C.  A.): 

186  Southwestern  Reporter  (May  31.  1916)  535. 

Action  on  Policy — Limitation  of  Action: 

The  policy  provided:  **No  suit  or  action  on  this  policy 
•  •  *  shall  be  sustainable  •  •  •  unless  commenced  with- 
in 12  months  next  after  the  fire."  Suit  was  commenced  within 
12  months  after  the  fire  and  the  case  was  removed  to  the 
United  States  Circuit  Court,  where  plaintiff  recovered  a  verdict 
On  appeal  to  the  Circuit  Court  of  Appeals  the  Judgment  was  re- 
versed "but  without  prejudice  to  the  right  of  the  plaintiff  be- 
low to  bring  such  other  suit  as  he  may  be  entitled  to  prosecute 
in  whatsoever  forum  may  have  Jurisdiction  thereof."  The  in 
sured  then  commenced  the  present  suit  after  the  expiration  of 
12  months  from  the  time  of  the  fire.  Held,  That  under  the  terms 
of  the  policy  the  present  action  was  barred. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Balzell  V.  London  &  Lancashire  Fire  Ins.  Co.  (Pa.  S.  C.) : 

97  Atlantic  Reporter  (June  1,  1916)  452. 

Policy— Coverage^Representat ions  of  Agent: 

The  representations  of  a  mere  soliciting  agent  as  to  the 
extent  of  coverage  by  a  policy  are  not  binding  on  the  insurer. 

Same — ^"Hay  In  Stack"— Construction : 

A  "stack"  of  hay  is  a  large  quantity  thereof  collected  and 
usually  built  up  in  layers  in  conicle,  oblong  or  rectangular  form 
to  a  point  or  ridge  at  the  top.  "Hay  in  stack"  is  not  susceptible 
of  being  construed  as  hay  in  a  mow  of  a  bam. 

Same — "Farming  Utensils"— Construction: 

The  phrase  "farming  utensils"  is  of  broader  significance  than 
"farm  tools"  and  will  be  construed  as  including  a  wind-mill  and 
farm  scale  owned  by  insured  and  stored  temporarily  with  a  view 
to  the  use  of  same  as  soon  as  they  could  be  properly  installed. 

[Judgment    for   compajiy   below.      Here   reversed    against    com- 
pany.] 

Murphy  v.  Continental  Ins.  Co.  (Iowa  S.  C): 

157  Northwestern  Reporter  (June  2,  1916)   866. 

General  Agent — Limitation  on  Authority: 

RestrictionB  upon  the  authority  of  a  general  agent  with  re- 
spect to  the  necessary  or  appropriate  duties  of  his  business  are 
not  admissible  in  evidence  against  third  persons  who  relied  upon 
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his  implied  authority  without  notice  of  his  limitations;  but, 
contrary  to  the  weight  of  authority  the  Alabama  doctrine  is  that 
territorial  restrictions  upon  even  a  general  agent's  authority  are 
effectual  as  to  uninformed  third  persons. 

Same— Same: 

The  authority  of  the  agent  "was  limited  to  Cullman  County 
and  he  had  no  authority  to  represent  the  defendant  in  Winston 
County."  It  is  true  that  he  had  solicited  insurance  in  Winston 
County  and  wrote  one  policy  there  which  was  accepted  by  the 
company.  It  was  also  shown  that  the  company  had  no  knowl- 
edge of  the  fact  that  the  trip  had  been  made  into  Winston  County, 
neither  does  it  appear  that  the  company  held  the  agent  out  as 
having  apparent  authority  to  take  applications  in  such  last 
named  county.  Held,  That  the  territorial  limitation  on  the 
agent's  authority  was  effectual  as  against  the  plaintiff,  even 
though  he  had  no  knowledge  thereof,  and  that  the  company  was 
not  liable  for  such  agent's  retention  of  a  premium  paid  on  a  pol- 
icy solicited  outside  of  his  Jurisdiction. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Springfield  F.  &  M.  Ins.  Co.  v.  Ferrell  (Ala.  S.  C.) : 

71  Southern  Reporter  (June  3,  1916)   615. 

Mortgagor  and  Mortgagee^lnsu ranee  Proceeds — Distribution: 

A  mortgagee  and  mortgagor  may  each  insure  mortgaged 
property  for  his  own  benefit,  and  where  a  mortgagee  has  taken 
out  insurance  at  his  own  expense  without  stipulation  in  favor  of 
the  mortgagor  or  conditions  of  any  kind  imposing  an  obligation 
or  duty  on  it  to  protect  the  property  for  the  mortgagor's  benefit, 
such  mortgagee  in  case  of  loss  is  not  accountable  to  the  mort- 
gagor for  the  amount  collected. 

Same — Payment  of  Mortgagee — Subrogation: 

Where  a  mortgagee  takes  out  insurance  on  mortgaged  prop- 
erty for  his  own  benefit,  paying  the  premiums  therefor  himself 
and  without  agreement  with  the  mortgagor  or  conditions  impos- 
ing a  duty  on  him  to  protect  the  mortgagor's  interest,  the  insurer, 
in  case  of  loss,  on  payment  of  the  policy  and  satisfaction  of  debt, 
is  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee;  on 
payment  of  the  policy,  satisfying  the  debt  in  part,  the  right  would 
arise  pro  tanto,  subordinate,  however,  to  the  claim  of  the  mort- 
gagee for  any  unpaid  balance. 

Policy — Vendor  and  Vendee^Dlstributlon  of  Insurance: 

A  policy  insuring  a  piano  company  drawn  as  to  pianos  sold 
on  the  installment  plan,  so  far  as  the  rights  of  the  purchaser  are 
concerned,  is  to  be  construed  in  the  same  manner  as  a  policy 
taken  out  by  a  mortgagee,  the  right  of  the  purchaser  being  de- 
pendent upon  the  intent  of  the  parties  and  the  nature  of  the  ob- 
ligation assumed. 

Same — Same — Insurable  interest: 

Where  property  has  been  sold  on  the  installment  plan  and 
delivered  to  the  purchaser,  the  seller,  in  the  absence  of  some 
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arrangement  with  the  purchaser  or  some  obligation  growing  out 
of  the  relationship  between  them,  could  only  insure  the  property 
to  the  extent  of  his  interest  in  it;  that  is,  against  loss  or  dam- 
age by  fire  to  the  extent  that  the  same  diminished  the  value  of 
their  security. 

Same — Same — Distribution  of  Insurance: 

It  appearing  that  the  mortgagee,  or  seller,  insured  the  prop- 
erty on  his  own  behalf,  pasring  the  premiums  himself,  and  with- 
out reference  to  the  rights  and  interests  of  the  mortgagor,  or 
purchaser,  in  the  property  or  any  agreement  with  him  concerning 
it,  the  mortgagor  has  no  claim  to  the  insurance  money  and  no 
protection  from  the  seller's  right  of  subrogation;  especially  is 
this  so  where  the  contract  of  sale  provides  "that  the  purchaser 
is  to  bear  all  loss  in  case  of  fire." 

[Judgment  for  defendants   below.      Here   reversed   in   favor   of 

plaintiff  insurance  company.] 
Stuyvesant  Ins.  Co.  v.  Reid  et  al.  (N.  C.  S.  C.) : 

88  Southeastern  Reporter  (June  3,  1916)   779. 

Policy — Cancellation — Return  of  Premium: 

The  policy  provided:  "This  policy  shall  be  canceled  at  any 
time  ♦  ♦  ♦  by  the  company  by  giving  five  days'  notice  of 
such  cancellation.  If  this  policy  shall  be  canceled  as  hereinbe- 
fore provided,  or  become  void  or  cease,  the  premium  having  been 
actually  paid,  the  unearned  portion  shall  be  returned  on  surren- 
der of  this  policy."  Held,  That  the  return  or  offer  to  return  the 
unearned  premium  was  not  essential  to  a  valid  cancellation  of 
the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Mangrum  &  Otter,  Inc.  v.  Law  Union  &  Rock  Ins.  Co.  (Cal. 

S.  C.) : 

167  Pacific  Reporter  (June  6,  1916)   239. 

Action  on  Policy — Value  of  Property — Evidence  Considered: 

Insured,  suing  on  a  $1,000  policy,  testified  that  the  property 
at  the  time  of  the  fire  was  worth  $60,000.  He  held  a  mortgage 
for  $9,000.  The  property  was  subject  to  a  prior  mortgage  of  $30,- 
000.  This  was  substantially  all  of  the  evidence  touching  the 
value  of  the  property.  Held,  That  the  evidence  conclusively 
showed  that  there  was  a  balance  in  the  destroyed  property  over 
and  above  the  equity  of  the  first  mortgage  in  which  insured  had 
an  interest  under  his  mortgage  and  which  was  lost  to  him  by 
the  fire  exceeding  the  amount  of  his  policy,  and  that  he  had  an 
insurable  interest  in  the  property  at  the  time  of  his  loss  in  excess 
of  his  insurance. 

Same^Vaiue — Evidence : 

Insured  having  testified  that  he  had  had  years  of  experience 
as  a  builder  and  had  bought  and  installed  a  great  part  of  the 
machinery  of  the  property  destroyed,  and  that  he  knew  the  cost 
of  the  labor  that  went  into  its  construction,  was  competent  to 
testify  to  its  value  immediately  preceding  its  destruction. 
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8ame — ^Agency — Statute : 

R.  &  Co.  were  the  authorized  attorneys  of  the  defendant  com- 
pany  to  issue  its  policies.  R.  &  Co.  was  owned  and  operated  by 
another  brokerage  company,  through  which  the  policy  in  suit 
was  issued.  Held,  That  the  last  named  brokerage  company 
must  be  considered  as  the  agent  of  the  insurer  within  Sec.  1,750 
Iowa  Code  1897,  defining  who  are  agents. 

8ame — Misdescription  of  Risk — Estoppel: 

Where  the  agents  of  the  insurer  viewed  the  risk  and  de- 
scribed it  as  a  builder's  risk,  it  could  not  be  heard  to  thereafter 
say  that  the  risk  was  not  such. 

8ame — Same— Same : 

Although  the  property  insured  was  not  in  fact  a  builder's 
risk,  as  it  was  described,  that  fact  was  immaterial.  The  question 
is  what  did  the  people,  at  the  place  where  the  contract  was  made, 
know  and  understand  these  words  to  mean.  That  is  the  con- 
trolling question  and  if  the  parties  knowing  its  condition  under- 
stood it  to  be  a  builder's  risk  and  as  such  undertook  to  insure  it, 
the  insurer  could  not  complain  that  in  other  jurisdictions  a  dif- 
ferent meaning  would  attach  to  the  words  than  the  parties  them- 
selves had  attached  to  them,  and  therefore  defeat  the  policy. 

Policy — Rule  of  Construction: 

Every  contract  should  be  so  construed  as  to  make  effectual 
to  the  fullest  extent  the  intention  of  the  parties  and  no  policy 
should  be  so  construed  as  to  defeat  the  obvious  intent.  It  should 
be  construed  to  make  it  effectual  for  the  purposes  for  which  the 
contract  was  made  rather  than  such  as  would  avoid  the  contract. 

Same — Foreclosure — "Knowledge": 

The  policy  provided:  **If,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commenced  •  *  *  the  policy  shall 
be  void."  There  was  evidence  to  show  that  a  friendly  proceed- 
ings were  instituted  to  foreclose  a  first  mortgage  and  that  a  me- 
chanic's lien  had  been  filed  and  proceedings  commenced  to  fore- 
close it.  The  evidence  further  showed  that  the  mechanic's  lien 
was  a  fraudulent  claim.  Held,  That  to  defeat  the  policy  it  was 
necessary  to  show  afllrmatively  that  the  mechanic's  lien  was 
filed  and  the  foreclosure  proceedings  commenced  with  the  knowl- 
edge of  the  insured.  The  word  "knowledge"  is  distinguished 
from  constructive  notice.    It  implies  actual  notice. 

[Judcrment  for  insurer  below.     Here  reversed  against  Insurer.] 
Dodge  V.  Grain  Shippers'  Fire  Ins.  Assn.  (Iowa  S.  C.) : 
167  Northwestern  Reporter  (June  9,  1916)   965. 


Action  on  Policy — Question  of  Fact — Practice: 

In  an  action  on  a  policy  of  insurance  where  the  evidence 
confiicted,  the  question  of  whether  the  insured  was  guilty  of 
fraud  in  procuring  the  policy  and  furnishing  proofs  of  loss  and 
as  to  whether  the  property  was  unoccupied  for  more  than  ten 
days  were  for  the  Jury,  and  a  motion  for  judgment  non  obstante 
veredicto  on  these  grounds  was  not  proper. 
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Excessive  Recovery — Remittitur: 

Where  the  undisputed  evidence  showed  that  the  property 
was  of  less  value  than  the  amount  of  recovery,  the  plaintiff  will 
be  required  to  file  a  remittitur  for  the  excess,  otherwise  a  new 
trial  should  be  granted. 

[Judgment  in  accordance  with  opinion.] 

Markovitz  v.  Fire  Assn.  of  Philadelphia   (Allegheny  Co. 
C.  P.) : 

64  Pittsburgh  Le^l  Journal   (June  10,  1916)   346. 

Policy — Completion  of  Contract — Signature  of  Agent: 

Where  a  policy  of  a  foreign  company  is  not  valid  until  coun- 
tersigned by  a  local  agent,  the  countersigning  agent  will  be 
treated  as  an  "issuing"  agent,  under  Sec.  3,434  Rev.  Laws  Okla. 
1910,  requiring  foreign  companies  to  make  contracts  through 
lawfully  constituted  and  resident  agents,  and  the  policy  will  be 
held  to  be  binding  upon  the  issuance  by  such  an  agent,  notwith- 
standing a  further  provision  that  it  "shall  not  be  valid  until 
countersigned  by  the  secretary  or  assistant  secretary  of  the  West- 
ern Farm  Department  of  Chicago,  Illinois. 
Same — Forfeiture — Waiver: 

Where  an  insurance  company  reinstates  a  policy  which  has 
been  canceled  after  knowledge  of  a  breach  of  the  policy  prior  to 
said  reinstatement  has  been  brought  home  to  the  local  issuing 
agent,  it  will  be  held  to  have  waived  such  breach. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Home  Ins.  Co.  v.  Mobley  et  al.  (Okla.  S.  C.) : 

167  Pacific  Reporter  (June  12,  1916)   324. 

Action  on  Policy — Measure  of  Recovery — Attorney's  Fees: 

Where  a  lawsuit  arises  over  an  insurance  policy  and  the 
plaintiff  claims  a  total  loss  and  demands  the  full  amount  of  the 
policy,  $1,000,  and  the  insurance  company  tenders  $650  in  settle- 
ment, and  the  Jury  finds  the  loss  under  the  policy  to  be  $600, 
the  plaintiff  is  not  entitled  to  have  an  attorney's  fee  taxed  against 
the  defendants  as  part  of  the  costs. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Canfield  v.  Connecticut  Fire  Ins.  Co.  (Kan.  S.  C.) : 

167  Pacific  Reporter  (June  12,  1916)   405. 

Policy — Other  insurance^Forfelture: 

The  policy  provided  that  it  should  be  void  if  the  insured  had 
or  should  thereafter  procure  any  other  insurance,  whether  valid 
or  not.  Held,  That  this  provision  of  the  policy  was  valid  and 
reasonable  and  its  violation  afforded  the  insurer  a  ground  of 
defense  that  there  had  been  a  breach  of  the  contract  on  the  part 
of  the  insured. 
Same — Same — Same : 

The  procurance  of  other  insurance,  in  violation  of  the  con- 
,  dition  of  the  policy  does  not  render  the  policy  void,  but  voidable 
at  the  election  of  the  Insurer. 
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Same — Invalidity — Rescission: 

Where  a  defense  is  based  upon  a  breach  of  the  condition  of  a 
policy  that  renders  the  contract  ineffectual  from  its  inception, 
and  where,  in  fact,  no  risk  attached,  there  is  no  consideration  for 
the  premium  received,  and  the  insurer  upon  learning  of  the 
breach  should  seasonably  offer  to  restore  the  premium  received 
by  it  and  failing  to  do  so  it  could  not  insist  upon  a  forfeiture  of 
the  policy. 

8ame— Violation  of  Contract  After  Liability  Attaches— Duty  to 

Return  Premium: 

There  is  a  distinction  resting  upon  a  legal  principle  between 
where  a  liability  attaches  upon  the  execution  of  the  policy,  and 
where  it  does  not,  in  reference  to  a  return  of  the  premium.  In 
one  instance  the  return  of  the  premiimi  is  essential.  In  the  other 
it  is  not. 

Same — Forfeiture — Cancel  lation : 

The  action  of  an  insurer  in  denying  liability  because  of  the 
fact  that  insured  had  effected  other  insurance  cannot  be  treated 
as  a  cancellation  of  the  policy,  calling  for  a  return  of  the  pro 
rata  share  of  the  premium  for  the  time  between  the  date  the  in- 
sured effected  the  other  insurance  and  the  date  when  the  policy 
would  expire. 

Same^Rule  of  Construction: 

Contracts  of  insurance  are  strictly  construed  as  against  the 
insurer,  so  as  to  prevent  a  forfeiture  of  the  contract  and  liberally 
construed  in  favor  of  the  insured  to  the  end  that  contracts  serve 
the  purpose  for  which  they  are  intended — that  of  indemnity  in 
case  of  loss. 

Action  on  Policy — Waiver  of  Forfeiture — Pleading: 

If  a  defense  interposed  by  an  insurer  was  waived  by  it,  a 
reply  setting  up  such  waiver  would  properly  present  the  same. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Ohio  Farmers  Ins.  Co.  v.  Williams  (Ind.  App.) : 

112  Northeastern  Reporter   (June  13,  1916)    656. 

Statutes— Constitutional  Law — Breaches  of  Contract  not  Contrib- 
uting to  Loss: 

The  title  of  Act  33,  Leg.  of  Tex.,  Ch.  705,  p.  194  (Vernon's 
Sayles*  Ann.  St.  1914,  Art.  4,874a,  4,874b),  to-wit:  "To  prevent 
fire  insurance  companies  from  avoiding  liability  for  loss  and  dam- 
ago  to  personal  property  under  technical  and  immaterial  provi- 
sions of  the  policy  •  •  •  when  the  act  breaching  such  provi- 
sion has  not  contributed  to  bring  about  such  loss,"  is  not  un- 
constitutional on  the  ground  that  the  title  does  not  warrant  the 
interpretation  under  the  statute  that  a  material  or  non-technical 
provision  breached  by  the  assured  should  be  no  defense. 

Same — Same — Same : 

Under  such  statute  of  warranties,  conditions  and  provisions 
required  to  be  performed  before  loss,  the  breach  of  which  by  the 
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assured  did  not  contribute  to  or  produce  the  loss,  are  co  be  con- 
strued merely  as  technical  and  immaterial  provisions,  and  cannot 
be  relied  upon  by  the  insurer  to  sustain  a  forfeiture. 

Same — ^Technical    Provisions    not    Contributing    to    Loss — Iron- 
Safe  Clause: 
Such  state,  however,  cannot  be  construed  as  applying  to  the 

iron-safe  clause  requiring  books  of  account  to  be  properly  kept 

and  produced  after  the  fire. 

[Jud^rnient  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

McPherson  v.  Camden  Fire  Ins.  Co.   (Tex.  C.  C.  A.) : 

186  Southwestern  Reporter  (June  14,  1916)  1056. 

Policy — Encumbrance^Walver: 

The  existence  of  a  mortgage  will  not  avoid  a  policy  of  insur- 
ance where  no  Inquiry  has  been  made  by  the  company,  unless 
the  insured  had  knowledge  of  the  encumbrance  and  it  would  have 
appeared  to  a  person  of  ordinary  prudence  that  such  encum- 
brance was  material  to  the  risk. 

Policy — Concealment — Forfeiture: 

To  avoid  a  policy  on  the  ground  of  concealment  by  the  in- 
sured two  things  must  occur.  There  must  have  been  a  wrongful 
intent  on  the  part  of  the  insured  and  the  matter  concealed  must 
have  been  material  to  the  insurer. 

Same — Measure  of  Recovery — Insufficiency  of  Evidence: 

Under  its  policy  the  insurer  was  liable  for  only  one-half  of 
three-fourths  of  the  value  of  the  insured  property.  A  verdict  was 
rendered  for  $800.  The  evidence  on  behalf  of  the  insured  showed 
that  the  whole  value  was  in  the  neighborhood  of  $26.  At  the  time 
he  purchased  the  stock  there  was  uncontradicted  evidence  tend- 
ing to  show  that  the  sales  between  the  date  of  purchase  and  the 
date  of  the  fire  reduced  the  stock  some  $1,200.  Jtield,  that  the 
loss  sustained  for  which  the  defendant  was  liable  was  substan- 
tially less  than  the  amount  of  the  verdict  necessitating  a  reversal 
of  the  Judgment. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Niagara  Fire  Ins.  Co.  v.  Layne  (Ky.  C.  A.) : 

185  Southwestern  Reporter  (June  14,  1916)  1136. 


Principal  and  Agent — Authority  of  Agent — Appointment  of  Sub- 
Agents: 

An  agent  appointed  for  a  specific  duty  is  not  authorized  to  ap- 
point sub-agents  for  the  transaction  of  the  business  of  his  prin- 
cipal, but  may  delegate  to  a  sub-agent  the  execution  of  merely 
mechanical,  clerical,  or  ministerial  acts  involving  no  Judgment  or 
discretion  and  such  acts  of  the  sub-agent  so  authorized  are  re- 
garded as  the  acts  of  the  agent  who  authorizes  them,  and  are 
binding  upon  the  principal. 
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Same — Delay  of  Sub-Agent  In  Returning  Application — Liability  of 
Principal: 

A  duly  authorised  agent  of  an  Insurance  company  sent  an  ap- 
plication for  insurance  in  a  specified  amount  upon  specified  prop- 
erty to  a  bank  to  be  executed  by  the  owners  of  the  property.  The 
owners  of  the  property  signed  the  application  and  left  it  with  the 
bank  to  be  returned  to  the  agent.  The  bank  through  some  over- 
sight failed  to  return  the  application  to  the  agent  for  more  than 
ten  days.  In  the  meantime  the  property  was  destroyed  by  fire 
and  the  insurance  company  refused  to  pay  the  loss,  solely  be- 
cause the  application  had  not  been  received  and  approved  and 
a  policy  issued  before  the  fire  occurred.  Held,,  That  the  delay 
of  the  bank  in  forwarding  the  application  must  be  considered  as 
the  act  of  the  agent,  for  which  the  company  is  responsible,  and 
that  the  question  of  the  liability  of  the  company  for  failure  to 
duly  act  upon  the  application  was  for  the  Jury. 

[Judgment   for   company   below.      Here   reversed   against   com- 
pany.] 

Wilken  et  al.  v.  Capital  Fire  Ins.  Co.  (Neb.  S.  C.) : 

157  Northwestern  Reporter  (June  16.  1916)   1021. 


Policy — Rule  of  Construction: 

It  is  a  well  settled  rule  of  construction  that  an  instrument 
will  be  so  construed  as  to  give  to  every  part  thereof  effect,  unless 
the  parts  are  in  conflict;  and,  if  possible,  every  clause  contained 
in  an  instrument  will  be  harmonized  with  every  other  clause 
therein. 

Same — Ownership — Contract  Construed: 

The  policy  provided  that  it  would  be  void  "if  the  Interest  of 
the  member  in  said  property,  or  any  part  thereof,  now  is,  or  shall 
become,  any  other  or  less  than  a  perfect  legal  and  equitable  own- 
ership free  from  all  liens  whatsoever,  except  as  stated  in  writing 
hereon."  It  further  provided:  "In  case  the  interest  of  the  mem- 
ber in  said  property  is  not  the  sole,  absolute  and  unconditional 
unencumbered  ownership  thereof,  both  in  law  and  in  equity,  this 
company  shall  not  be  liable  to  the  member  by  virtue  of  this  con- 
tract for  any  sum  exceeding  the  actual  cash  value  of  the  interest 
of  the  member  at  the  time  of  the  loss."  Held,  That  there  was 
no  conflict  between  these  two  provisions  of  the  policy.  Reading 
the  second  in  connection  with  the  first,  the  second  deals  with  a 
situation  where  the  ownership  is  less  than  a  perfect  legal  and 
equitable  title,  and  where  this  fact  has  been  noted  on  the  policy 
in  writing.  For  the  first  clause  makes  the  policy,  if  there  is  not 
a  full  legal  and  equitable  title  "except  as  stated  in  writing 
hereon." 

Same — Same — Forf  eitu  re : 

Where  at  the  time  of  the  issuance  of  the  policy  the  insured 
was  not  the  owner  of  the  property,  the  land  being  owned  by  his 
wife  and  he  using  it  as  tenant  at  will,  there  could  be  no  recovery 
under  the  first  clause  above  quoted. 
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Same — Failure  of  Insured  to  Read  Pol  ley — Effect: 

A  policyholder  haying  poBsession  of  the  policy  a  long  time 
before  loss,  was  bound  by  its  terms  even  though  he  did  not 
read  it. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Home  Mut  Fire  Ins.  Co.  v.  Pittman  (Miss.  S.  C.) : 

71  Southern  Reporter  (June  17,  1916)  789. 

Policy — Appraisement — Parties: 

The  act  of  an  insurer  undertaking  an  appraisement  or  arbi- 
tration with  the  insured,  to  ignore  the  person  to  whom  the  loss 
was  made  payable,  was  not  a  waiver  of  the  right  of  appraisement 
in  so  far  as  the  rights  of  the  payee  under  the  Loss  Payable  Clause 
was  concerned.  The  original  award  was  simply  void  as  to  such 
payee. 

Same — Attachment  of  Loss  Payable  Clause — New  Contract: 

A  Loss  Payable  Clause  does  not  constitute  a  new  and  inde- 
pendent contract  with  the  person  named  as  payee  therein  in  a 
sense  that  he  is  bound  only  by  the  provisions  of  such  clause.  If 
construed  as  a  new  and  independent  contract,  it  would  be  upon 
the  terms  and  conditions  of  the  policy  except  as  modified  by  such 
clause. 

[Judgment  for  plaintiff  below.     Here  reversed   in  favor  of  in- 
surer.] 

Aetna  Ins.  Co.  v.  Cowan,  County  Treas.  (Miss.  S.  C.) : 

71  Southern  Reporter  (June  17,  1916)   746. 

Principal  and  Agent — Right  of  Agent  of  insurer  to  Act  as  Agent 

of  Insured: 

An  agent  representing  a  fire  insurance  company,  authorized 
to  contract  for  insurance  in  its  behalf,  cannot,  without  the  com- 
pany's consent,  become  in  his  individual  character  the  agent  of  a 
property  owner  who  desires  to  obtain  insurance  in  such  company, 
for  the  reason  that  an  agreement  to  act  as  agent  for  both  parties 
in  such  a  transaction  would  be  an  undertaking  to  perform  incon- 
sistent duties,  and  a  mutual  agency  of  this  kind  requires  the  con- 
sent of  both  parties. 

Same — Same — Liability  of  Agent. 

It  was  alleged  that  the  agent  represented  a  number  of  insur- 
ance companies,  and  had  authority  to  accept  applications  on  be- 
half of  such  companies  and  to  issue  policies  of  insurance;  that 
the  plaintiff  had  been  accustomed  for  several  years  to  insure  his 
residence  by  merely  telling  the  defendant  that  he  wished  so  much 
insurance  upon  it,  and  the  defendant  would  agree  to  issue  it,  and 
in  most  instances  the  plaintiff  would  never  see  the  policy,  but 
would  pay  the  premium  due  when  the  defendant  would  send  him 
a  statement  thereof;  that  on  a  certain  day  the  plaintiff  informed 
the  defendant  that  he  wanted  to  procure  with  him  insurance 
to  a  certain  amount  in  some  fire  insurance  company  represented 
by  the  defendant,  upon  a  bam  and  its  contents,  and  the  defend- 
ant stated  that  he  would  examine  the  rates  of  the  different  com- 
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panies  represented  by  him,  on  this  class  of  property,  and  would 
issue  to  the  plaintiff  a  policy  that  day  in  the  sum  stated  upon  the 
property  mentioned;  that  he  did  not  do  this,  and  about  a  month 
thereafter  the  bam  was  burned  without  being  insured.  Held, 
That  under  these  allegations  the  agent  owed  to  his  company  cer- 
tain duties  as  to  issuing  or  not  issuing  a  policy  upon  the  property 
described,  and  to  make  him  the  agent  of  the  intended  insured, 
so  as  to  bind  him  to  obtain  a  policy  in  one  of  the  companies  rep- 
resented by  him,  would  be  to  impose  upon  him  a  dual  agency 
with  conflicting  duties  to  his  two  principals,  which  could  not  be 
done  without  the  knowledge  or  consent  of  the  insurance  com- 
pany from  which  the  policy  was  to  be  obtained. 
Same — Same — Same : 

If  the  plaintiff's  allegations  were  sufficient  to  set  out  a  eon- 
tract  between  him  as  an  owner  of  the  property  which  he  desired 
to  have  insured,  and  the  agent  representing  several  flre  insurance 
companies  and  having  authority  to  act  for  them,  in  one  of  which 
the  plaintiff  desired  to  have  the  property  insured,  so  as  to  make 
the  agent  of  such  company  or  companies,  representing  them  in 
the  effecting  of  insurance,  also  the  agent  of  the  property  owner 
for  the  purpose  of  obtaining  the  insurance  from  one  of  such 
companies,  and  that  without  the  knowledge  or  consent  of  the 
company  to  be  affected,  such  contract,  being  contrary  to  public 
policy,  did  not  create  a  duty  on  the  part  of  the  insurance  agent 
to  procure  insurance  in  such  company  for  the  plaintiff,  or  render 
him  liable  in  damages  for  a  failure  to  do  so. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 

Manis  v.  Pruden  (Ga.  S.  C.) : 

88  Soutlieastem  Reporter  (June  17,  1916)  967. 

Action  to  Recover  Premium — Authority  of  Agent — Ratification: 

One  H,  a  broker,  testified  that  it  was  the  custom  between 
himself  and  the  company  for  the  company  to  charge  him  with 
the  amount  of  premium  and  have  him  collect  from  the  insured. 
He  further  testified  that  he  placed  a  claim  against  this  defendant 
in  the  hands  of  one  R  for  collection;  R  called  at  the  company's 
office  and  was  furnished  data  to  make  up  the  claim.  Another 
witness  who  was  formerly  associated  with  R  testified  that  he 
waited  upon  the  company's  representative  and  told  him  that  R 
had  collected  the  claim,  and  in  turn  was  advised  by  the  com- 
pany's representative  that  R's  check,  less  his  charges,  would  be 
accepted  for  the  premium.  Held,  That  this  evidence  established 
a  ratification  of  the  broker's  act  in  employing  R  to  collect  the 
premium,  and  that  the  payment  by  the  defendants  to  R  must 
be  deemed  a  payment  to  the  company. 

[Judgrment  for  plaintiffs  below.     Here  reversed  in  favor  of  de^ 
fend  ants.] 

Whitlock  et  al.  v.  Greenburg  et  al.  (N.  Y.,  App.  Tr.) : 

159  New  York  Supplement  (June  19,  1916)    184. 

Policy — Ownership — Estoppel : 

Where  at  the  time  of  the  issuance  of  the  policy  the  company's 
agents  were  advised  as  to  the  nature  of  the  interest  of  the  in- 
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sured  in  the  property,  the  policy  was  not  void  on  the  ground 
that  insured  was  not  the  sole  and  unconditional  owner. 

Same — Insurance  Interest — Evidence  Considered: 

Plaintiff  was  working  on  a  farm  on  shares  and  had  a  contract 
with  his  landlord  under  which  he  was  to  have  one-half  of  the  hay 
remaining  after  feeding  that  "which  was  necessary  to  winter 
out  the  stock."  Held,  That  the  plaintiff,  being  in  possession  of 
all  of  the  hay,  could  hold  it  against  all  the  world  except  the  owner 
of  the  farm.  Furthermore,  he  could  insure  it  for  his  own  protec- 
tion and  for  the  protection  of  the  owner,  and  in  case  of  loss  could 
collect  the  whole  amount  of  the  insurance  money. 

Same — Release^RescIssion : 

Where  the  company's  adjuster  represented  to  the  insured 
that  there  was  no  liability  because  the  hay,  which  was  part  of  the 
risk  insured  was  not  unconditionally  owned  by  him,  and  thereby 
induced  the  insured  to  execute  a  release,  such  representations 
were  as  to  material  facts  so  as  to  entitle  the  insured  to  rescind 
the  contract  of  release  and  sue  for  the  entire  loss. 

[Judgment  for  company  below.     (147  N.  Y.  Supp.  1117.)     Here 
reversed  in  favor  of  insured.] 

Hudson  V.  Glens  Falls  Ins.  Co.  (N.  Y.  C.  A.) : 

112  Northeastern  Reporter  (June  20,  1916)   728. 

Policy — Risk — Evidence  Considered: 

The  policy  covered  "printing  presses,  type,  furniture  and 
fixtures,  elctric  motors,  composing  stands,  and  such  other 
merchandise,  furniture  and  fixtures,  as  are  usually  kept  and 
used  in  a  printing  office."  Meld,  That  this  language  included  a 
linotype  machine  in  the  insured's  office. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  insurer.] 
Review  Printing  Co.  v.  Hartford  Fire  Ins.  Co.  et  al.  (Minn. 
S.  C.) : 

158  Northwestern  Reporter  (June  23,  1916)  89. 

Action  on  Policy — Conspiracy — Evidence: 

The  insurer  contended  that  the  insured  and  her  husband  set 
fire  to  the  insured  property  to  obtain  the  insurance.  Evidence 
of  confession  made  by  the  husband  to  the  state  fire  marshall  was 
introduced.  The  Jury  were  instructed  that  if  a  conspiracy  was 
formed  to  bum  the  property,  but  was  abandoned  before  the  con- 
fession was  made  no  weight  could  be  given  to  the  confession. 
Held,  That  where  a  conspiracy  is  abandoned  a  confession  by  one 
of  the  conspirators  after  the  abandonment  is  not  competent  evi- 
dence against  the  other  conspirator. 

Same — False  Swearing — Evidence  Considered: 

The  policy  provided  that  if  the  property  should  be  removed 
from  its  location,  as  described  in  the  policy,  on  account  of  a  fire 
it  would  be  deemed  covered  in  its  new  location  for  a  period  of 
five  days.  Certain  of  the  property  covered  by  the  policy  was  re- 
moved from  its  location  during  and  subsequent  to  the  fire  and 
stored  in  a  shed  which  caught  fire  later  and  was  destroyed,  to- 

w-  Fire— « 
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getber  with  the  property  stored  therein.    Oeld,  That  in  the  face 
of  these  facts  the  evidence  to  the  eftect  that  no  such  amount  of 
property  was  destroyed  by  the  burning  of  the  house  as  was 
described  in  the  proof  of  loss  was  of  little  weight  in  impeaching 
the  proofs  of  loss  made  by  the  insured  and  of  conyicting  the  in- 
sured of  having  knowingly  testified  falsely.     If  both  fires  de- 
stroyed the  property  which  was  itemized  in  the  proof  of  loss  the 
claim   of  false  swearing  was   not  sustained  and  the  insured, 
under  the  terms  of  the  policy,  was  entitled  to  recover  for  both. 
[Judgment  for  plalntUt  below.    Here  affirmed  against  company.] 
Campbell  et  al.  v.  Germania  Fire  Ins.  Co.  (Wis.  S.  C.) : 
168  Northwestern  Reporter  (June  28,  1916)   63. 


Broker — ^Agency  for  Applicant — Statute: 

An  insurance  broker,  soliciting  insurance,  is  the  agent  of  the 
insured,  and  where  he  prepares  the  application  the  insurM  is 
bound  by  the  representations  therein,  notwithstanding  Sec.  49 
N.  Y.  Ins.  Laws  (Consol.  Laws  Ch.  28),  providing  that:  "The 
term  'agent'  in  this  chapter  shall  include  *  *  any  broker,"  as 
the  purpose  of  the  statute  was  to  regulate  and  control  the  busi- 
ness of  foreign  companies  in  the  state  and  not  to  establish  the 
relation  of  principal  and  agent  as  between  such  a  company  and 
a  person  seeking  insurance  therein. 

Same — Notice — imputation  to  Insurer: 

Kowledge  of  an  insurance  broker,  acquired  in  soliciting  an 
application,  is  not  imputed  to  the  insurer  issuing  a  policy  on 
such  an  application. 

[Judgment  for  plaintiiC  below.     (160  N.  Y.  Supp.  1111.)     Here 

reversed  in  favor  of  insurer.] 
Salzano  v.  Marine  Ins.  Co.,  Ltd.,  (N.  Y.,  App.  Div.) : 
159  New  York  Supplement  (June  26,  1916)  277. 

Action  on  Policy — Venue^Statute: 

Sec.  131/^  Wash.  Ins.  Code  (Laws  1911,  p.  174)  provides: 
"Any  insurance  company  may  be  sued  upon  a  policy  of  insur- 
ance in  any  county  within  this  state  where  the  cause  of  action 
arose  by  serving  the  summons  ♦  •  upon  the  commissioner  as 
attorney  in  fact  of  the  company,  if  an  alien  or  foreign  company, 
or  upon  any  duly  licensed  agent  of  the  company  residing  in  the 
county  where  the  cause  of  action  arose."  Held,  That  under  this 
provision  of  the  statute  the  plaintiff  had  no  right  to  maintain  the 
action  in  a  different  county  from  that  in  which  the  policy  was 
issued  and  the  property  located. 

Insurance  Code — Scope  of  Operation: 

The  Wash.  Ins.  Code,  "An  act  to  provide  an  Insurance  Code 
for  the  State  of  Washington  to  regulate  the  organization  and  gov- 
ernment of  insurance  companies  and  insurance  business,"  etc., 
supersedes  and  repeals  all  prior  acts  on  the  same  subject;  is  a 
complete  Insurance  Code,  and  covers  the  entire  subject  of  in- 
surance, the  word  "Code"  meaning  a  systematic  and  complete 
body  of  law  upon  the  subject  to  which  it  relates. 


Digiti 


zed  by  Google 


1916.]  FIRE   INSURANCE.  83 

Same— Title — Venue  of  Action: 

The  title  of  the  Wash.  Ins.  Code,  as  quoted  above,  is  suffi- 
cient to  include  the  proyision  of  the  Code  relating  to  venue  of 
actions  against  Insurers. 

[Judgment  for  insurer  below.     Here  affirmed  in  favor  of  in- 
surer.] 

Davis-ICaser  Co.  v.  Colonial  Fire  Underwriters'  Ins.  Co. 
(Wash.  S.  C.) : 

157  Pacific  Reporter  (June  26,  1916)   870. 

Action  on  Policy — Condition  Precedent — ^Award: 

The  declarations  having  alleged,  that  in  accordance  with  the 
requirements  of  the  policies  the  amount  of  loss  had  been  fixed 
t>y  referees  who  have  made  their  award  in  writing,  the  plaintiffs 
were  required  to  offer  evidence  of  a  valid  award  as  a  condition 
precedent  to  recovery. 

Policy — Arbitration — Qualification  of  Referees: 

Referees  or  arbitrators  should  be  disinterested  and  impartial, 
unless  with  the  mutual  understanding  of  the  parties,  they  are 
purposely  selected  as  partisans. 
Same^i  n val  Id  Award — Practice : 

An  insurer  on  being  sued  on  a  policy,  can  impeach  an  award 
on  the  ground  that  the  referees  were  guilty  of  misconduct  in- 
stead of  resorting  to  a  bill  in  equity  to  have  it  set  aside. 
Same — Same— Conclusiveness  of  Award: 

Where  referees  were  unhampered  by  any  restrictions  or  con- 
ditions, their  decisions  on  all  necessary  questions  of  law  and 
their  findings  of  fact  involved  in  the  controversy  submitted  to 
them  were  final. 
Same — Same — Same : 

Where  the  defeated  party  is  aware  of  the  existence  of  con- 
ditions which  may  influence  the  judgment  of  an  arbitrator  or 
referee,  or  previously  to  the  hearing  has  sufficient  notice  of  the 
partiality  of  one  or  more  of  them  to  put  him  upon  inquiry  but 
remains  silent  he  cannot  afterwards  object  to  the  award  on  the 
ground  of  partiality. 
Same— Same^Mlsconduct  of  Arbitrators: 

The  entertainment  of  an  arbitrator  by  one  of  the  interested 
parties  ordinarily  is  censurable.    It  may  be  so  flagrant  in  char- 
acter as  to  Justify  and  require  the  setting  aside  of  the  award. 
Same — Same— Same : 

Where  there  was  no  concealment  on  the  part  of  the  plain- 
tiffs in  entertaining  arbitrators,  and  their  conduct  and  what  they 
did  was  not  done  corruptly  or  with  the  intention  of  inducing  the 
arbitrators  to  testify  in  their  favor,  and  the  acts  were  accepted 
only  as  a  courtesy  and  were  not  deemed  of  any  importance  by 
the  arbitrators,  the  Jury  were  Justified  in  refusing  to  set  aside 
the  award  on  account  of  misconduct. 

Action  on  Policy — Measure  of  Recovery — Evidence: 

Offers  of  proof  that  the  patterns,  drawings,  etc.,  which  were 
insured,  were  not  of  improved  type,  and  that  the  cost  of  pro- 
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duclng  the  articles  intended  to  be  manufactured  was  much  more 
excessive  than  the  cost  of  producing  the  later  and  improved 
model,  were  so  remote,  speculative  and  collateral  as  to  render 
them  confusing  to  the  Jury.  Their  exclusion  was  within  the 
sound  discretion  of  the  court. 

Same — Misconduct  of  Arbitrators — Sufficiency  of  Evidence: 

Where  it  does  not  appear  that  all  the  evidence  introduced  by 
both  parties  before  the  referees  was  offered  at  the  trial,  a  portion 
of  it  would  be  manifestly  insufficient  to  enable  a  Jury  to  deter- 
mine whether  the  referee  committed  such  gross  mistakes  of 
over-valuation  as  to  show  misconduct 

Same— Same — Instructions: 

An  instruction  that  "It  is  only  when  the  award  is  so  grossly 
and  palpably  above  the  actual  loss  as  to  afford  Intrinsic  evidence 
of  fraud,  bias,  or  prejudice  on  the  part  of  one  or  more  of  the 
referees  that  you  would  be  warranted  in  finding  that  there  was 
fraud,  bias,  or  prejudice  on  the  part  of  one  or  more  of  the 
referees  because  the  award  was  in  excess  of  the  actual  value  of 
the  insured  property,"  was  correct. 

[Judgment  for  plaintiffs  below.     £3zceptlon  of  defendant  over- 
ruled.] 
Doherty  et  al.  v.  Phoenix  Ins.  Co.  (Mass.  S.  J.  C.)  : 
112  NortheaBtern  Reporter  (June  27,  1916)  940. 

Action  on  Policy — Damages — Statute: 

Where  insured  had  demanded  $1,800  and  the  Jury  found  that 
his  loss  amounted  to  less  than  $1,100,  the  insurer  was  not  liable 
for  damages  for  vexatious  refusal  to  pay  under  Sec.  7,068  R.  S. 
Mo.  1909. 
Same^Same — Same— Tender : 

An  insurer  is  not  required  at  its  peril  to  make  tender  of  the 
actual  loss  in  the  face  of  insured's  demand  for  a  greater  sum  to 
avoid  liability  for  damages  under  Sec.  7,068  R.  S.  Mo.  1909,  levy- 
ing damages  for  vexatious  refusal  to  pay. 

Same^Same — Question  for  Jury: 

Sec.  7,068  R.  S.  Mo.  1909  providing  for  penalty  for  vexatious 
refusal  to  pay,  contemplates  that  the  whole  question  of  vexatious 
refusal  or  delay  shall  be  a  matter  of  fact  to  be  determined  by 
the  Jury  from  the  evidence.  The  issue  to  be  investigated  and 
determined  is  the  conduct  of  the  insurer  preceding  the  filing  of 
the  suit. 
Same — Same — Same : 

A  refusal  or  neglect  of  an  insurer  to  pay  what  is  due  and 
payable  is  vexatious  within  Sec.  7,068  R.  S.  Mo.,  and.  If  continued 
until  suit  is  brought,  the  plaintiff  will  be  entitled  to  demand  and 
recover  the  penalty  even  though  he  sue  for  more  than  his  actual 
loss. 
Same — Same — Same — Pieadi  ng : 

The  whole  question  of  vexatious  refusal  to  pay  is  a  matter 
of  fact  to  be  determined  by  the  Jury,  and  the  only  fact  to  be  al- 
leged in  order  to  raise  that  issue  is  that  the  insurer  refused  to 
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pay  the  actual  loss  and  that  such  refusal  was  vexatious.  The 
mere  fact  that  the  amount  of  the  pleaded  demand  is  excessive 
should  not  be  regarded  as  restrictive  or  definitive  of  the  charge 
of  vexatious  refusal. 

[Judgment  for  plaintiff  below.    Here  affirmed  agalnat  company.] 
Glover  v.  Liverpool  &  London  &  Globe  Ins.  Co.     (Kansas 
City  C.  A.) : 

186  Southwestern  Reporter  (June  28,  1916)   683. 

Action  on  Policy — Vacancy — Question  for  Jury: 

The  defense,  based  on  a  stipulation  in  the  policy  was  a  for- 
feiture on  account  of  vacancy.  Insured  testified  that  some  three 
weeks  before  the  loss  he  wrote  to  the  insurer  advising  it  of  the 
vacancy  and  requesting  the  attachment  of  the  vacancy  permit. 
The  receipt  of  this  letter  was  denied  by  the  insurer.  Subsequent 
to  the  fire  the  insured,  in  letters  written  by  him,  contradicted 
his  prior  statement  in  saying  in  one  instance  that  he  had  no 
knowledge  of  the  vacancy  until  at  the  time  the  fire  occurred. 
Held,  That  under  this  evidence  it  was  for  the  Jury  to  say  wheth- 
er or  not  the  insurer  had  notice  of  the  vacancy,  and  was  es- 
topped from  insisting  on  a  forfeiture  by  failing  to  forfeit  the 
policy  and  return  the  unearned  premium.  While  the  subsequent 
statements  could  afford  evidentiary  support  for  an  inference 
that  insured  had  not  given  the  notice  of  vacancy,  they  could  not 
deprive  his  testimony  to  the  contrary  of  its  character  as  evi- 
dence for  the  Jury  to  waive. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Patterson  v.  American  Ins.  Co.  (Kansas  City  C.  A.) : 
186  Southwestern  Reporter  (June  28,  1916)  552. 

Trusts — insurance  Premiums — Accounting: 

A  co-tenant  having  custody  of  property  is  a  trustee  for  his 
associates,  and  as  a  trustee  is  required  to  act  in  matters  pertain- 
ing to  the  trust  property,  in  the  absence  of  specific  directions, 
as  a  reasonably  prudent  man  would  in  looking  after  and  pre- 
serving his  own  property,  including  the  purchase  of  a  reason- 
able amount  of  insurance  to  protect  against  loss  by  fire;  in  an 
accounting  as  between  the  co-tenants  the  one  in  custody,  who 
had  obtained  insurance  on  the  trust  property  which  would  inure 
to  the  benefit  of  both  was  entitled  to  credit  for  the  premiums 
paid. 

[Judgment  in  accordance  with  opinion.] 
Crawford  v.  Wiedemann  (Ky.  C.  A.): 

186  Southwestern  Reporter  (June  28,  1916)  509. 

Arbitration  and  Award — Impeachment: 

An  arbitrator  who  has  signed  an  award  should  not  be  al- 
lowed to  contradict  his  solemn  act  and  should  not  be  permitted 
to  testify  against  his  award. 

Same— Signature  of  Umpire: 

Under  a  submission  by  which  it  was  provided  that  an  um- 
pire should  be  named  to  whom  the  appraisers  should  submit 
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their  differences  in  case  of  failure  to  agree,  the  signature  of  the 
umpire  Is  without  vitality  unless  and  until  the  appraisers  have 
failed  to  agree. 

Same — Validity  of  Award — Duty  of  Appraisers: 

An  award,  although  signed  by  two  appraisers  certifying  to 
the  sound  value  ascertained  by  them  Is  invalid,  where  one  of 
them  did  not  in  fact  either  appraise  or  undertake  to  appraise  or 
ascertain  the  sound  value,  but,  on  the  contrary  gave  no  consid- 
eration whatever  to  that  subject 
[Decree  for  complainant.] 

ColUngs  Carriage  Co.  v.  German  American  Ins.  Co.  (N.  J. 
Ch.): 

97  AUantic  Reporter  (June  29.  1916)   726. 

Po  I  icy — N  ot  ice — Cond  it  ion  P  recedent : 

Compliance  with  the  requirement  of  a  policy  that  Immediate 
notice  be  given  is  a  condition  precedent  to  liability. 

Same — Forfeiture — Waiver: 

The  policy  provided  that  no  officer,  agent,  or  representative 
should  have  the  power  to  waive  any  of  the  conditions  of  the 
contract  unless  the  same  were  written  upon  or  attached  thereto, 
and  waiver  could  not  be  established  except  as  provided  by  the 
company. 

Same — Same — Same : 

While  a  failure  on  the  part  of  the  Insured  to  furnish  notice 
and  proof  of  loss,  induced  by  deception  or  gross  neglect  on  the 
part  of  an  Insurer,  may  not  prevent  a  recovery  upon  a  contract 
of  fire  insurance,  because  In  such  a  case  the  insurer  would  be 
estopped  by  his  conduct  to  insist  upon  a  forfeiture,  still  the  al- 
leged fact  that  the  Insurer  refused  payment  at  a  particular  time 
when  (construing  the  allegations  of  the  pleadings  strictly)  the 
conditions  precedent  to  payment  had  not  been  complied  with, 
would  not,  without  more,  estop  the  insurer  from  defending  upon 
the  ground  that  there  had  been  a  failure  to  furnish  notice  of  the 
fire  and  proof  of  loss  as  required  by  the  terms  of  the  contract. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Bailey  v.  First  National  Fire  Ins.  Co.  (Ga.  C.  A.) : 

89  SoutheaBtern  Reporter  (July  1,  1916)  80. 

Action  on  Policy — Vacancy — Forfeiture: 

The  policy  provided  that  it  would  be  void  if  the  property 
be  or  become  vacant  and  so  remain  for  ten  days.  It  further 
provided  that  no  officer  or  agent  could  waive  any  provision  ex- 
cept such  as  might  be  endorsed  thereon  In  writing.  It  further 
provided  that  if  the  policy  becomes  void  the  unearned  premium 
would  be  returned  on  surrender  of  the  policy.  Plaintiff  averred 
in  his  petition  that  the  property  had  been  vacant  for  more  than 
ten  days  preceding  the  fire  and  was  vacant  at  the  time  of  the 
fire,  and  contended  that  the  Insurer  had  waived  forfeiture  be- 
cause it  failed  to  cancel  when  It  had  knowledge  of  the  vacancy. 
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the  fact  of  vacancy  having  heen  known  to  the  agent  who  issued 
the  policy.  Heldy  That  a  demurrer  to  the  petition  was  properly 
sustained.  The  knowledge  of  the  agent  without  more  was  in- 
sufficient to  constitute  a  waiver.  Although  the  policy  provided 
for  return  of  the  unearned  premium,  the  company  was  required 
to  return  same  only  on  surrender  of  the  policy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
McAfee  v.  Dixie  Fire  Ins.  Co.     (Ga.  C.  A.) : 

89  Southeastern  Reporter  (July  8,  1916)  181. 

Foreign  Company — Statute — "Tax": 

Act  295,  p.  603  La.  Acts  1914,  relating  to  foreign  companies 
and  providing  for  payment  of  one  per  cent,  of  premiums  re- 
ceived within  incorporated  cities,  towns  and  villages,  for  the  use 
of  regularly  organized  fire  departments,  under  penalty  of  |500, 
or  of  revocation  of  license  to  do  business  in  default  of  compli- 
ance with  the  Act,  does  not  profess  to  exercise  the  power  of  tax- 
ation. The  word  "tax"  is  not  mentioned  in  it.  While  this  con- 
tribution has  some  features  of  a  tax,  in  that  it  represents  an 
amount  of  money  required  by  a  sovereign  authority  to  be  con- 
tributed for  public  expenses,  it  lacks  the  essential  feature  of  a 
tax,  in  that  it  is  not  obligatory. 

Same — Same— Constitutional  Law: 

Such  act  is  not  unconstitutional  under  the  La.  Constitution 
providing  that  the  Legislature  can  exercise  the  taxing  power 
only  for  state  purposes. 

Same— Same — Same : 

Nor  is  it  violative  of  the  state  constitutional  provision  that 
funds,  credit,  property  and  things  of  value  of  the  state  shall  not 
be  loaned,  pledged  or  granted  to  any  person  or  corporation,  pub- 
lic or  private. 
Same— Same — Same : 

Nor  is  it  violative  of  the  state  constitutional  provision  that 
no  money  shall  be  drawn  from  the  treasury  except  in  pursuance 
of  specific  appropriations  made  by  law. 

Same — Right  to  Do  Business — ^Authority  of  State: 

A  state  has  the  right  to  exclude  a  foreign  company  that  has 

an  established  business  therein. 

Same— Same — Same : 

Act  No.  295  La.  Laws  1914  requiring  foreign  companies  to 

make  contributions  for  the  support  of  fire  departments,  is  not 

unconstitutional   as   divesting  vested   rights,   since   permission 

to  a  foreign  company  to  do  business  is  not  a  vested  right. 

Same — Same— Constitutional  Law: 

Nor  is  such  act  unconstitutional  as  impairing  the  obligation 

of  contract  since  the  permission  to  do  business  in  the  state  is 

not  a  contract 

[Judgment  for  company  below.     Here  reversed   against  com- 
pany.] 
Citizens  Ins.  Co.  v.  Herbert,  Secy,  of  State  (La.  S.  C.) : 
71  Southern  Reporter  (July  8,  1916)  965. 
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Action  against  Wrong-Doer — Subrogation — Parties: 

The  rule  that  where  the  loss  on  an  insurance  policy  exceeds 
the  amount  of  the  insurance,  an  action  against  the  wrong-doer 
for  the  recovery  of  the  part  paid  by  the  insurer  must  be  brought 
in  the  name  of  the  assured  in  a  general  rule  to  which  there  are 
exceptions.  It  will  not  be  applied  where  the  assured,  after  settl- 
ing with  the  wrong-doer  out  of  court,  arbitrarily  refuses  to  bring 
the  action. 

Same — Same — Same : 

In  the  situation  stated  in  the  preceding  paragraph  the  in- 
surer may,  under  section  5,629,  Gen.  St.  Kan.  1909  (Code  Civ. 
Proc.  Sec.  36),  bring  an  action  in  its  own  name,  joining  the  as- 
sured as  a  defendant,  and  alleging  his  refusal  to  bring  the  ac- 
tion, and  that  he  is  joined  as  defendant  in  order  to  protect  the 
other  defendant's  right  to  have  the  entire  matter  litigated  in 
one  action. 

[Judgment   for   defendant   below.      Here   reversed   in   favor   of 
plaintiff  insurance  company.] 

Grain  Dealers  Mut.  Fire  Ins.  Co.  v.  Missouri,  K.  &  T.  Ry. 
Co.  (Kan.  S.  C.) : 

157  Pacific  Reporter  (July  10,  1916)   1187. 

Action  for  Damages  for  Failure  to  Transfer  Policy — Measure  of 

Damage: 

If  a  vendor  agrees  to  transfer  a  policy  on  property  conveyed 
and  fails  to  do  so,  the  vendee's  damage  was  what  could  have 
been  realized  on  the  policy  if  it  had  been  properly  transferred, 
the  fact  that  the  insurer  might  not  have  approved  the  transfer 
to  the  contrary,  notwithstanding. 

Same — Prima  Facie  Case: 

Where  a  vendee  proved  a  breach  of  contract  on  the  part  of 
the  vendor  to  transfer  a  policy;  that  the  property  was  thereafter 
destroyed,  and  then  introduced  the  policy,  he  met  the  burden  of 
proof  resting  on  him  and  made  out  a  prima  facie  case  as  to 
damages. 

Same — Invalidity  of  Policy — Burden  of  Proof: 

A  vendor,  attempting  to  defeat  recovery  against  him  for 
failure  to  transfer  a  policy,  and  claiming  that  even  though  he 
had  complied  with  his  contract,  the  policy  could  not  have  been 
enforced,  had  the  burden  of  showing  why  it  could  not  have  been 
enforced. 

Policy — Payment  to  Mortgagee— Subrogation: 

Under  a  policy  containing  a  mortgage  clause,  and  being  in- 
valid as  to  the  owner,  the  insurer  may  make  payment  of  the 
loss  to  the  mortgagee  and  take  an  assignment  of  his  rights  as 
against  the  owner. 
Same — Same — Effect: 

Where  a  policy  was  procured  by  an  owner  and  contained  a 
mortgage  clause  making  it  payable  to  the  mortgagee  as  his  in- 
terest might  appear,  and  there  was  nothing  to  invalidate  the 
policy  as  to  the  owner,  payment  to  the  mortgagee  extinguished 
the  mortgage  debt  to  that  extent. 
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Action  for  Damages  for  Failure  to  Transfer  Poiicy — Measure  of 

Damage — Pro  Rata  Clause: 

A  vendee's  damages  arising  out  of  the  failure  of  the  vendor 
to  transfer  a  policy  of  fire  insurance  cannot  be  scaled  down 
under  the  pro  rata  clause  in  the  policy,  where  the  vendor  had 
no  interest  in  the  other  policy  covering  the  policy. 

Policy — Other  insurance— Construction: 

"Other  insurance"  has  reference  to  other  policies  covering 
the  same  insurable  interest  in  the  property.    Insurance  on  sepa- 
rate interests  is  not  other  insurance. 
Same — Same — Same : 

A  permit  of  |1,000  additional  insurance  has  no  reference  to 
an  existing  policy  in  which  the  insured  had  no  interest,  but  had 
reference  to  other  insurance  covering  his  interest. 

[Judgment  for  vendee  below.     Here  affirmed  against  vendor.] 
Hackett  v.  Cash  (Ala.  S.  C.) : 

72  Southern  Reporter  (July  15,  1916)  52. 

Policy — Waiver — Ownership: 

Where  the  agent  who  issued  the  policy,  at  the  time  of  its 
issuance,  had  knowledge  that  the  property  was  subject  to  a 
mortgage,  which  was  thereafter  and  before  loss  foreclosed,  the 
company  could  not  insist  that  it  was  not  liable  on  the  ground  that 
the  interest  of  the  insured  was  other  than  sole  and  unconditional 
o¥mership. 

Same — Same — Foreclosure: 

The  policy  provided  that  it  would  be  void  if  "with  the  knowl- 
edge of  the  insured  foreclosure  proceedings  be  commenced."  It 
further  provided  that  the  policy  might  be  canceled  at  any  time 
by  giving  of  five  days'  notice  of  cancellation.  Heldt  That  where 
the  insurer  preceding  the  loss  had  notice  of  the  commencement 
of  foreclosure  proceedings  and  failed  to  cancel  the  policy,  the 
insured  was  entitled  to  recover. 

Same — Authority  of  Agent — Presumption: 

It  is  an  agent's  ostensible  or  apparent  authority — that  which 
he  is  held  out  to  the  world  to  possess — which  is  the  test  of  his 
actual  power,  in  the  absence  of  knowledge  of  limitations  thereon 
on  the  part  of  persons  dealing  with  him. 

Same — Same — Denial  of  Liability: 

An  insurance  company  by  denying  liability  on  a  single 
ground  waives  all  other  grounds  of  forfeiture. 

[Judgment  for  plalntlfT  below.    Here  affirmed  against  company.] 
Fidelity-Phenix  Fire  Ins.  Co.  v.  Ray  (Ala.  S.  C.) : 
98  Southern  Reporter  (July  15,  1916)  98. 

Loss  Caused  by  Wrong-Doer — Suit  of  Insurer  to  Enjoin  Action 

against  Them — Subrogation: 

Several  insurance  companies  sued  in  equity  to  enjoin  sepa- 
rate actions  at  law  by  insured  to  recover  on  policies  held  by 
him.    It  appears  from  the  averments  that  the  insured  had  not 
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received  Indemnity,  either  from  the  insurers  or  the  person 
claimed  to  have  been  primarily  responsible  for  the  loss;  that 
suit  had  been  filed  by  insured  against  such  person  and  judgment 
recovered,  from  which  judgment  an  appeal  had  been  taken.  It 
did  not  appear  that  the  insured  had  released  or  proposed  to 
release  the  primary  debtor  or  that  he.  was  proceeding  in  any 
collusive  or  fraudulent  manner  so  far  as  the  insurers  were  con- 
cerned. Held,  That  under  these  averments  the  insurers  were 
not  entitled  to  an  Injunction.  The  right  of  the  insurers  to  sub- 
rogation as  against  the  primary  debtor  is  a  "legal  subrogation," 
and  becomes  available  only  upon  payment  of  the  insurance.  For 
the  insured  to  voluntarily  attempt,  in  good  faith,  to  make  the 
wrong-doer  pay  the  loss,  instead  of  first  proceeding  against  the 
insurers,  is  no  wrong  against  the  insurers,  in  the  absence  of 
fraud  or  collusion,  which  would  entitle  them  to  sue  in  equity 
to  prevent  action  against  them. 
Same — Action  against  Wrong-Doer — Right  to  Sue  Insurers: 

A  property  owner  by  suing  a  person  alleged  to  be  primarily 
responsible  for  the  loss  is  not  estopped  from  suing  the  insurers 
under  their  policies.  There  is  no  inconsistency  in  charging  the 
wrong-doer  with  negligence,  and  in  also  demanding  the  payment 
from  the  insurer. 
Same — Recovery   from    Wrong-Doer-^Reductlon   of    Liability   of 

Insurer: 

An  owner  of  property  recovering  against  a  wrong-doer  there- 
by diminishes  his  loss  pro  tanto  and  his  right  to  recover  against 
insurers  is  limited  to  the  remainder  only  of  his  loss  within  the 
limits  of  the  policies. 
Same — Payment  by  I nsurere— Subrogation: 

Where  an  owner  of  property  which  has  been  destroyed  by 
reason  of  the  negligence  of  third  persons  applies  to  his  insurers, 
and  they  pay  the  loss,  he  then  holds  a  claim  against  the  wrong- 
doer in  trust  for  the  insurers.  He  may  sue  therefor  in  his  own 
name  for  the  use  of  the  insurers,  or  the  insurers  may  sue  in  his 
name  for  their  own  use. 
Same — Same — Same : 

Before  subrogation  can  exist  the  insurer  must  have  paid  the 
insured  his  loss  according  to  the  contract.    The  latter's  demand 
against  the  wrong-doer  must  be  satisfied  so  as  to  relieve  him  of 
trouble  and  risk. 
Suit  to  Enjoin  Prosecution  of  Action  at  Law — Equitable  Grounds: 

In  order  for  a  bill  to  contain  equity  on  the  sole  ground  of 
preventing  a  multiplicity  of  suits,  it  must  show  a  community  of 
interest  in  the  subject  matter  of  the  several  suits  in  which  the 
several  litigants  are  interested;  a  mere  community  of  interest 
in  the  questions  of  law  or  fact  involved  is  not  sufficient;  the  in- 
terest of  several  insurers  in  the  adjustment  of  a  fire  loss  is  not 
such  a  community  of  interest  in  the  subject  matter  as  will  war- 
rant the  enjoining  of  separate  actions  by  an  insured.  And  this 
is  so,  notwithstanding  each  policy  contains  the  usual  pro  rata 
clause  apportioning  the  loss  among  the  several  insurers. 

[Decree  for  defendants  below.     Here  affirmed  against  insurers.] 
Aetna  Ins.  Co.  et  al.  v.  Hann  et  al.  (Ala.  S.  C): 
72  Southern  Reporter  (July  15,  1916)  48. 
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Policy — Proof  of  Loss — ^Waiver: 

If  the  insurer,  after  being  furnished  an  imperfect  or  incom- 
plete proof  of  loss,  resists  payment  on  the  sole  ground  that  the 
insured  was  not  the  owner  of  the  property,  he  thereby  waives 
further  proof  of  loss,  and  is  estopped  to  set  it  up  as  a  defense, 
when  sued  on  the  policy,  notwithstanding  a  non-waiver  agree- 
ment entered  into  to  preserve  the  rights  of  the  parties  pending 
an  adjustment  of  the  loss.  Such  non-waiver  agreement  does  not 
preclude  an  estoppel  on  account  of  subsequent  conduct  and  state- 
ments of  the  insurer. 

Same — Same — Same: 

If  the  adjuster  makes  up  a  proof  of  loss  from  data  furnished 
him  by  the  insured,  or  his  agent,  which  includes  an  itemized  list 
of  goods  saved  from  the  fire,  with  the  value  of  each  item,  and 
makes  no  demand  that  they  be  appraised,  he  thereby  waives  the 
provision  in  the  policy  relating  to  their  appraisement. 

Same — Iron-Safe  Clause — Substantial  Compliance: 

The  insured,  a  retail  merchant,  who  endeavored  to  conduct 
a  cash  business,  and  who  kept  a  book  showing  his  last  inventory 
and  all  purchases  and  cash  sales  made  by  him,  and  preserved 
it  in  an  iron  safe  in  the  building  containing  the  property  in- 
sured, has  substantially  complied  with  the  promissory  warranty, 
commonly  called  the  "iron-safe  clause,"  notwithstanding  he  occa- 
sionally sold  goods  on  short  time  credit  and  made  memoranda 
thereof  on  slips  of  paper  or  cards,  which  he  filed  away  in  his 
desk,  until  payment  therefor  was  made,  when  he  immediately 
entered  the  amount  in  his  cash  account. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Houseman  v.   Globe   &   Rutgers   Fire   Ins.   Co.    (W.   Va. 
S.  C.  A.) : 

89  Southeastern  Reporter  (July  15.  1916)  269. 

Railroads — "Materials  and  Supplies" — Insurance  Premiums: 

Premiums  on  policies  of  fire  insurance  issued  upon  the  prop- 
erty of  a  railroad  company  do  not  constitute  a  lien  thereon  under 
Sec.  2,795,  Ga.  Civ.  Code  1910,  creating  a  lien  in  favor  of  persons 
furnishing  the  material,  supplies  or  other  necessary  articles  to  a 
railroad  company. 

[Judgment  for  plain tift  below.     Here  reversed  in  favor  of  de- 
fendant] 

Jones  et  al.  v.  Peoples  (Ga.  S.  C.) : 

89  Southeastern  Reporter  (July  15.  1916)   195. 

Annotation — ^Validity  of  Agreement  of  Agent  to  Renew  Policy  in 
Future: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Oklahoma  Fire  Ins.  Co.  v.  Pay  Mercantile  Co.,  heretofore  re- 
ported in  153  Pac.  127. 

Lawyers'  Reports  Annotated   (1916  C)   729. 

Policy — Proof  of  Loss — Inventory: 

The  policy  contained  a  clause  requiring  insured  to  include 
in  the  proof  of  loss  a  "complete  inventory  stating  the  quantity 
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and  cost  of  articleB  and  the  amount  claimed  thereon."  Held, 
That  this  provision  related  only  to  personal  property;  conse- 
quently, errors  and  omissions  in  a  "schedule  of  damage"  fur- 
nished by  insured  in  proof  of  loss  of  a  building  was  not  preju- 
dicial to  him. 

[Judgment  for   company   below.     Here   reversed   against  com- 
pany.] 

Weiman  v.   National-Ben  Franklin  Fire  Ins.   Co.    (N.  Y., 
App.  Tr.) : 

169  New  York  Supplement   (July  17.  1916)  698. 

Policy — Place  of  Contract: 

A  policy  delivered  and  countersigned  in  Maryland  is  to  be 
construed  by  the  laws  of  that  state. 

Same — Rule  of  Construction: 

In  construing  a  contract  consummated  in  a  foreign  state, 
where  the  courts  of  that  state  have  not  passed  upon  the  matter 
in  controversy,  the  general  law  giving  preference  to  the  de- 
cision of  the  state  in  which  the  case  is  tried  will  be  applied. 

Policy — Waiver — Authority  of  Agent: 

Those  provisions  of  a  policy  made  the  subject  of  agreement 
between  the  agent  and  the  insured,  with  respect  to  conditions 
existing  prior  to  or  at  the  time  the  policy  is  delivered,  may  be 
waived  by  an  agent  having  authority  to  countersign  and  deliver 
policies. 

Same — Notice  to  Agent — Imputation  to  Company: 

Notice  to  an  agent,  having  authority  to  countersign  and  de- 
liver policies,  of  conditions  existing  prior  to  or  at  the  time  of 
the  delivery  of  the  policy,  is  notice  to  the  company. 

Same — Waiver — ^Authority  of  Agent: 

An  agent  authorized  to  countersign  and  deliver  policies  has 
not  the  authority  in  law  by  his  act  or  statement  to  waive  the 
conditions  of  the  iron-safe  clause  after  the  delivery  of  the  policy 
and  before  the  loss. 

Same — Estoppel — Acts  of  Agent: 

An  agent  having  authority  to  countersign  and  deliver  poli- 
cies has  no  authority  to  estop  the  company  by  his  acts  and  state- 
ments concerning  the  breach  of  the  conditions  of  the  iron-safe 
clause. 

Same — Same — Knowledge  of  Agent  of  Intentions  of  Insured: 

A  soliciting  agent  has  no  power  to  waive  future  conditions, 
nor  is  the  insurer  estopped  by  his  knowledge  of  the  future  in- 
tentions of  the  insured. 

Pol  icy — I  n  ventory — Forfeiture : 

A  policy  was  issued  September  15  and  required  an  inventory 
to  be  taken  within  thirty  days,  if  one  had  not  already  been 
taken  within  twelve  months.  Held,  That  where  the  inventory 
was  not  taken  until  November  3  the  insured  had  not  substan- 
tially complied  with  the  requirements  of  the  policy. 
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Same — Iron-Safe  Clause — Substantial  Compliance: 

The  insured  did  not  have  an  iron  safe.  He  produced  an  in- 
ventory taken  more  than  thirty  days  subsequent  to  the  issuance 
of  the  policy;  he  did  not  produce  any  original  bills  of  goods  re- 
ceived between  the  taking  of  the  inventory  and  the  date  of  the 
fire,  such  bills  being  destroyed;  he  did  produce  at  the  trial  a 
number  of  newspapers  purporting  to  be  daily  records  of  his 
cash  on  hand.  Only  part  of  the  passbooks  held  by  credit  cus- 
tomers were  produced.  Held,  That  the  insured  had  not  sub- 
stantially complied  with  the  iron-safe  clause. 
[Judgment  for  company.] 
Cohen  v.  Home  Ins.  Co.  (Del.  Sup.  Ct.) : 

97  Atlantic  Reporter  (July  20.  1916)  1014. 

Action    for     Damages — Negligence     of    Agent — Evidence     Con- 
sidered: 

Where  an  order  is  given  over  the  telephone  for  insurance 
on  goods  in  warehouse  A,  and  the  agent  understands  that  in- 
surance is  wanted  on  goods  in  warehouse  D,  and  makes  out  the 
policy  accordingly,  which  is  sent  to  the  owner  and  accepted  by 
him  without  examination,  no  recovery  can  be  had  against  the 
agent  for  negligence  in  executing  the  order. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant agent] 

Strieker  v.  Umbdenstock  (111.  App.): 

52    National    Corporation    Reporter    (July    20,    1916) 
1084. 

Policy— "A8signed"^Execution  of  Bill  of  Sale: 

A  policy  of  fire  insurance  provided  that  it  should  become 
void  if  the  property  insured  was  "assigned"  without  the  permis- 
sion of  the  insurer,  and  further  that  any  change  material  to  the 
risk  should  avoid  the  policy  unless  the  company  was  promptly 
notified  thereof.  The  insured  gave  a  bill  of  sale  of  the  insured 
property  as  security  for  an  indebtedness,  retaining  possession. 
Held,  That  the  insured  property  was  not  "assigned"  in  violation 
of  the  provision  of  the  policy  by  giving  the  bill  of  sale,  which 
was  in  legal  effect  a  chattel  mortgage. 

Same — Increase  of  Rlslc — Question  for  Jury: 

Whether  or  not  the  execution  of  a  bill  of  sale  which  was 
in  legal  effect  a  chattel  mortgage,  increased  the  risk  to  the  in- 
surer, is  a  question  of  fact  for  the  jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
King  V.  Hartford  Fire  Ins.  Co.  (Minn.  S.  C.) ; 
Same  v.  Springfield  P.  &  M.  Ins.  Co.: 

15S  Northwestern  Reporter  (July  21,  1916)   435. 

Action    on    Policy — Fraudulent    Over-Valuation — Sufficiency    of 
Evidence: 

Payment  was  resisted  on  the  ground  that  there  had  been  a 
fraudulent  over-valuation  of  stock.  Insured  testified  that  he 
valued  the  stock  at  |1,800.    His  adjuster  corroborated  this.    On 
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crosB-ezamination  this  adjuster  testified  that  the  debris  was  be- 
tween 1300  and  |400.  The  insurer's  adjuster  testified  that  it  was 
of  an  approximate  value  of  |300.  There  was  evidence  that  an- 
other insurer  had  paid  $450  on  a  policy  of  the  same  amount  as 
defendant's.  There  was  evidence  to  the  effect  that  the  debris 
represented  only  a  part  of  the  stock.  Held,  That  the  evidence 
was  insufficient  to  support  a  finding  that  the  stock  of  goods  be- 
fore the  fire  was  worth  only  |300  as  contended  by  the  defendant. 
Same — Same — Burden  of  Proof: 

The  burden  of  proving  fraudulent  over-valuation  rests  on 
the  insurer. 

[Judgment  for   company   below.     Here   reversed   against  com- 
pany.] 

Greenburg  v.  Firemen's  Ins.  Co.  (N.  T.,  App.  Tr.) : 

159  New  York  Supplement   (July  24.  1916)   837. 

Policy — Limitation  of  Action — Statute: 

The  policy  provided  that  no  action  should  be  sustainable 
unless  commenced  within  twelve  months  after  loss.  Held,  That 
this  provision  was  invalid  under  Sec.  11,233  Ohio  Gen.  Code,  pro- 
viding that  "in  an  action  commenced,  *  *  *  if  the  plaintiff 
fails  otherwise  than  upon  the  merits,  and  the  time  limited  for 
the  commencement  of  such  action  at  the  date  of  reversal  or 
failure  has  expired,  the  plaintiff,  •  •  •  may  commence  a 
new  action  within  one  year  after  such  date." 

[Judgment   for   company   below.     Here   reversed   against   com- 
pany.] 
Cortesi  v.  Fireman's  Fund  Ins.  Co.  (Mahoning  [7th]  C.  A.) : 
87  p.  C.  C.  100. 

Policy — Measure  of  Recovery — Valued-Policy  Law: 

Under  the  Ohio  valued-policy  law,  the  provision  of  a  pol- 
icy insuring  a  building,  undertaking  to  limit  the  liability  of  the 
insurer  to  such  amount  as  that  policy  shall  bear  to  the  whole 
insurance,  is  void. 
Same — Same — Same : 

The  provisions  of  the  valued-policy  law  apply  to  policies 
insuring  buildings  and  structures  and  do  not  affect  policies 
covering  personal  property.  Consequently,  it  is  permissible  for 
an  insurer  to  insert  in  its  policy  insuring  personal  property  a 
provision  that  the  company  shall  be  liable  only  for  such  amount 
as  the  amount  of  its  policy  shall  bear  to  the  whole  insurance. 
Same— "Contribution"»Definition : 

In  insurance  law  an  insurance  term  has  a  fixed  legal  mean- 
ing. It  arises  between  co-insurers  only,  permitting  one  who  has 
paid  a  loss  to  obtain  contribution  from  other  insurers  who  are 
also  liable  therefor.  It  does  not  mean  that  the  contribution  was 
made  to  the  insured  by  each  insurer,  for  contribution  does  not 
equitably  arise  between  the  insurer  and  the  insured.  Giving 
the  contribution  clause  this  construction,  it  is  not  in  conflict 
with  the  valued-policy  law. 

[Judgment  for  plaintlfiC  below.     Here  reversed  in  favor  of  in- 
surer.] 
National  Fire  Ins.  Co.  v.  Dennison  (Ohio  S.  C.) : 

113  Northeastern  Reporter   (July  25,  1916)    260. 
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Policy — Measure  of  Recovery — ^Valued-Policy  Law: 

Sec.  7,030,  R.  S.  Mo.  1909,  the  valued-policy  law,  merely 
fixes  the  value  of  the  property  as  of  the  time  of  the  issuance 
of  the  policy;  it  does  not  fix  the  value  of  personal  property  of  a 
changing  character  or  which  is  liable  to  depreciation  as  of  the 
time  of  loss,  and  the  question  of  value  at  such  time  is  open  to 
dispute  and  litigation. 

Same — Same — Same — Burden  of  Proof: 

In  cases  where  insurance  is  on  personal  property  of  a  chang- 
ing character,  or  which  is  liable  to  depreciation  from  use  or 
injury,  the  burden  is  on  the  insured  to  show  the  value  at  the 
time  of  destruction,  notwithstanding  the  valued-policy  provisions. 

Same — Same — Evidence  Considered: 

The  automobile  was  insured  for  |1,500,  which,  under  the 
valued-policy  law,  was  but  three-fourths  of  its  value  at  the 
time  of  the  issuance  of  the  policy.  It  was  put  away  during  the 
winter  months,  and,  as  testified  by  insured,  "was  in  fine  condi- 
tion" at  the  time  of  the  fire,  which  was  just  a  few  days  before 
the  expiration  of  the  policy  year.  Beldf  That  this  evidence  was 
sufficient  for  the  jury  to  infer  that  the  machine  on  the  day  It 
was  burned  was  worth  the  full  amount  of  the  Insurance. 

Same — Same — ^Valued-Policy  Law: 

Sec.  7,030,  R.  S.  Mo.  1909,  provides:  "No  company  shall 
take  a  risk  *  *  *  at  a  ratio  greater  than  three-fourths  of  the 
value  of  the  property  Insured,  and,  when  taken,  its  value  shall 
not  be  questioned  in  any  proceeding."  The  automobile  was  in- 
sured for  11,500.  Held,  That  by  insuring  for  |1,500  the  auto- 
mobile was  valued  at  |2,000,  and  in  determining  the  measure  of 
recovery  the  depreciation  should  be  deducted  from  the  value  of 
12,000  rather  than  the  amount  of  the  policy. 
Same — Depreciation — Evidence : 

The  amount  of  depreciation  cannot  be  shown  by  proof  of 
what  the  Insured  property  would  sell  for  as  a  used  or  second- 
hand article. 

Action  on  Policy — Measure  of  Recovery — ^Attorney's  Fees: 

Where  insured  on  sustaining  a  loss  demanded  the  full 
amount  of  the  policy  and  refused  to  enter  into  any  considera- 
tion of  the  depreciation  in  the  value  of  his  car,  he  was  not  en- 
titled to  recover  damages  as  for  vexatious  refusal  to  pay. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer 
upon  filing  of  remittitur.] 

Strawbridge  v.  Standard  Fire  Ins.  Co.  (Kansas  City  C.  A.) : 

187  Southwestern  Reporter  (July  26,  1916)  79. 

Action  on  Policy — ^Arson — Burden  of  Proof: 

In  an  action  on  a  fire  policy,  where  the  defense  is  arson,  the 
burden  rested  upon  the  insurer  to  prove  its  defense  only  by  a 
preponderance  of  the  evidence;  consequently,  instructions  as 
follows  constitute  reversible  error:  "You  are  further  Instructed 
that  in  civil  suits  (like  this  one),  just  as  in  the  trial  of  a  person 
charged  with  a  crime  in  a  criminal  case,  the  law  presumes  that 
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the  person  charged  with  the  wilful  burning  of  the  property  is 
innocent,  and  the  presumption  continues  until  he  is  proven 
guilty  by  a  preponderance  of  the  credible  evidence  in  the  case. 
(3)  The  jury  are  instructed  that  to  warrant  a  finding  on 
circumstantial  evidence  in  this  case  that  plaintiff  burned  or 
caused  to  be  burned  the  property  in  question  the  circumstances 
must  be  proved  to  your  satisfaction  by  a  preponderance  of  the 
evidence,  and  when  the  circumstances  are  so  established  they 
must  point  to  the  said  plaintiff,  and  must  be  inconsistent  with 
any  other  reasonable  hypothesis." 

[Judgment  for  plaintiff  below.  Affirmed  on  appeal  to  court  of 
appeals.  (176  S.  W.  1113.)  Here  record  of  court  of  ap- 
peals quashed.] 

State  ex  rel.  Detroit  F.  &  M.  Ins.  Co.  v.  Ellison  et  al.  (Mo. 
S.  C.) : 

187  Southwestern  Reporter  (July  26,  1916)  23. 

Action    on    Policy — Failure    to    Return     Unearned    Premium — 

Waiver: 

The  failure  of  an  insurer  after  fire  to  return  the  unearned 
portion  of  the  premium  paid  by  the  assured,  is  evidence  of  waiver 
of  forfeiture. 

[Judgment  for  company  below.  Here  reversed  against  com- 
pany.] 

Spence  v.  Phoenix  Assur.  Co.,  Ltd.  (S.  C.  S.  C.) : 

89  Southeastern  Reporter  (July  29,  1916)   319. 

Policy — Waiver — Authority  of  Agent: 

An  agent  having  authority  to  solicit  insurance,  issue  policies 
and  collect  premiums,  has  apparently  authority  to  waive  for- 
feiture and  where  an  assured  has  no  notice  of  limitation  on  his 
authority  the  insurer  is  bound  by  his  waiver  of  policy  conditions. 

Same — Same — Verbal  Agreements: 

Where  an  agent  has  authority  to  waive  policy  conditions 
such  waiver  may  be  done  verbally  notwithstanding  the  provi- 
sion of  the  policy  that  it  shall  be  in  writing. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.! 
New  Jersey  Fire  Ins.  Co.  v.  Baird  et  al.  (Tex.  C.  C.  A.)  : 
187  Southwestern  Reporter   (August  2,  1916)   356. 

Action  on  Policy — Evidence — Cause  of  Loss: 

In  an  action  on  a  policy  where  the  defense  was  that  insured 
intentionally  burned  the  property,  the  exclusion  of  the  answer 
to  a  question,  "I  will  ask  you  if  it  is  not  a  fact  that  frequently 
the  wiring  of  a  house  ignites  and  burns  it,"  was  not  error,  where 
there  was  no  evidence  that  the  wiring  of  the  house  destroyed 
could  have  caused  the  fire. 

Same — instruction — Increase  of  Hazard: 

In  an  action  on  a  policy  where  defense  was  made  that  in- 
sured intentionally  burned  the  property,  it  was  not  error  to  re- 
fuse an  instruction  that  the  insured  had  the  right  to  remove 
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goods  from  the  house  without  notice  to  the  insurer  so  long  as 
the  hazard  was  not  increased,  as  the  Jury  might  have  regarded 
the  removal  as  highly  important  on  the  question  of  whether  or 
not  the  insured  did  burn  the  property,  although  the  removal  did 
not  increase  the  physical  hazard. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
Chunn  v.  London  &  Lancashire  Fire  Ins.  Co.  (Ark.  S.  C.) : 
187  Southwestern  Reporter  (August  2,  1916)   807. 

Policy — Measure  of  Recovery — Second  Fire: 

A  policy  of  insurance  against  loss  of  rent,  due  to  a  fire  which 
rendered  the  insured  property  untenantable,  provided  for  pay- 
ment of  the  actual  loss  sustained,  "not  exceeding  the  sum  in- 
sured, nor  one-twelfth  of  that  amount  for  any  one  month."  A 
fire  occurred,  rendering  the  company  liable  for  the  loss,  and  the 
same  was  amicably  adjusted  at  an  amount  equal  to  one-half  the 
face  of  the  policy,  which  was  paid.  A  second  fire  occurred  some 
three  months  later,  resulting  in  a  further  loss.  Held,  that  the 
policy  remained  in  force  after  the  first  loss  at  one-half  the 
amount  thereof,  and  that  the  monthly  payments  to  be  made  in 
discharge  of  liability  under  the  second  loss  are  limited  to  one- 
twelfth  of  that  amount,  and  not  one-twelfth  of  the  original  sum 
insured. 

[Judgment  for  plaintiffs  below  for  less  than  demanded.     Here 
affirmed  in  favor  of  company.] 

Van  Nest  et  al.  v.  Citizens'  Ins.  Co.  (Minn.  S.  C.) : 

158  Northwestern  Reporter  (August  4.  1916)  725. 

Policy — Ownership— -Change  of  Name: 

The  change  of  the  corporate  name  of  an  insured  worked  no 
change  in  the  entity  of  the  corporation,  which  remained  the 
same;  and  such  change  furnished  no  cause  for  forfeiture  of  the 
insurance  held  by  the  corporation  under  the  original  name. 

Same — "Sole  Ownership" — Encumbrances: 

A  policy  which  did  not  mention  liens  and  encumbrances  was 
not  avoided,  under  the  provision  relating  to  sole  ownership,  be- 
cause of  the  existence  of  mortgage  liens.  The  provision  with 
reference  to  sole  ownership  related  to  the  character  and  quality 
of  title  and  not  to  liens  and  encumbrances. 

Same — Change  of  Possession — Change  of  Tenants: 

A  change  of  tenants  does  not  constitute  a  change  of  title  or 
possession  within  the  meaning  of  its  terms  as  used  in  a  fire 
policy. 

Same — Change  of  Interest — Option  to  Purchase: 

An  option  to  purchase,  which  had  not  been  exercised  at  the 
time  of  the  fire,  was  not  a  change  of  interest.  The  change  in  in- 
terest referred  to  in  the  policy  means  some  change  which  would 
cause  the  loss  by  fire  to  fall  on  the  buyer,  and  does  not  relate  to 
a  grant  by  the  insured  of  some  right  which  does  not  change  the 
risk  nor  give  the  grantee  more  than  a  mere  option  to  purchase 
the  property. 

IS— Fire— 7 
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Same— Foreclosure  Proceedinos — Forfeiture: 

Foreclosure  proceedings  by  insured  himself  of  a  second 
mortgage  which  he  had  bought  in  on  the  insured  property,  in 
order  to  perfect  title,  furnish  no  cause  for  forfeiture  under  the 
provision  against  foreclosure  proceedings. 

Same— Sole  Ownership— Evidence  Considered: 

Where  the  interest  required  by  a  third  person  under  a 
sheriff's  deed  was  not  a  substantial  interest,  or  anything  more 
than  a  mere  cloud  on  the  title  to  the  property,  such  sheriff's 
deed  did  not  divest  the  insured  of  the  sole  and  unconditional 
ownership  of  the  property. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Terminal   Ice   &   Power  Co.   v.   American  Fire   Ins.   Co. 

(Kansas  City  C.  A.); 
Same  v.  Stuyvesant  Ins.  Co.; 
Same  v.  Commercial  Fire  Ins.  Co.; 
Same  v.  Security  Ins.  Co.; 
Same  v.  Lumbermen's  Ins.  Co.; 
Same  v.  Home  Ins.  Co.; 
Same  v.  Commercial  Fire  Ins.  Co.: 

187  Southwestern  Reporter  (August  9,  1916)  564,  568. 
569. 

Action  on  Policy — Evidence — Compromise: 

In  the  course  of  the  trial  a  letter  was  introduced  in  which 
the  following  statement  was  made:  "We  have  not  yet  received 
from  the  Western  Adjustment  Company  any  statement  of  settle- 
ment with  you,  although  we  have  authorized  them  to  effect  a 
compromise."  It  is  contended  that  it  was  error  to  admit  this  let- 
ter under  the  rule  that  negotiations  relating  to  compromises  are 
incompetent.  Held,  That  the  statement  in  the  letter  amounted  to 
no  more  than  an  explanation  by  the  company  as  to  the  reason  of 
delay  in  settlement,  and  could  not  be  considerd  as  an  offer  or 
negotiation  of  compromise.  Moreover,  the  objection  that  the  let- 
ter was  immaterial  is  not  specific  and  was  ineffective,  as  it  did 
not  direct  the  court's  attention  to  the  point  made  with  reference 
to  a  compromise. 

[Judgment   for   plaintiffs   below.      Here   affirmed   against   com- 
pany.] 
Maggard  et  al.  v.  Pacific  Fire  Ins.  Co.  (St.  Louis  C.  A.) : 

187  Southwestern  Reporter  (August  9,  1916)  569,  571. 

Action  on  Policy — Parol  Evidence: 

Parol  evidence  is  competent  to  show  the  surrounding  circum- 
stances existing  at  the  time  of  the  issuance  of  a  policy  so  that 
the  court  may  read  the  policy  in  the  light  the  parties  did,  to  as- 
certain their  object  and  see  in  what  sense  they  made  use  of  the 
words  used  in  describing  the  risk. 
Same — Same — Risk : 

In  an  action  on  a  policy,  where  the  insured  claimed  that  the 
policy  was  delivered  upon  the  understanding  that  it  covered  the 
assured's  ice-cream  department  alone,  and  that  other  policies 
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held  by  the  assured  did  not  cover  such  property,  parol  evidence 
is  competent  to  show  that  as  a  matter  of  fact  the  assured  had  no 
such  department  until  the  time  of  the  issuance  of  the  policy  by 
the  defendant 

Policy— Risk— "All  Other  Merchandise": 

Under  the  rule  of  ejusdem  generis  that  where  general  words 
are  used  in  a  contract  after  specific  terms,  the  general  words  will 
be  limited  in  their  meaning  to  things  of  like,  kind  and  nature, 
with  those  specified,  the  words  ''all  other  merchandise"  in  a 
policy  insuring  fruits,  vegetables,  etc.,  will  not  be  construed  to 
cover  loss  of  ice  cream,  where  the  assured  had  no  ice-cream  de- 
partment at  the  time  of  the  issuance  of  such  policies. 

Same— Same — Contribution : 

Assured  had  a  number  of  policies  insuring  a  stock  of  fruit 
and  vegetables  and  certain  furniture  and  fixtures.  Subsequently 
he  established  an  ice-cream  department  and  obtained  a  policy 
covering  "all  other  apparatus  and  merchandise  herein  not  men- 
tioned used  in  the  manufacture  of  ice  cream."  Held,  That  the 
original  policies  do  not  contribute  in  ascertaining  the  measure 
of  loss  on  ice-cream  supplies,  freezers,  containers  and  stock,  etc. 
[Judgment  for  plaintiiC  below.  Here  affirmed  against  insurer.] 
E.  H.  Emery  &  Co.  v.  Americail  Ins.  Co.  (Iowa  S.  C.) : 

168  Northwestern  Reporter  (August  11,  1916)  748. 

Policy — Assignment — Rights  of  Trustee  in  Bankruptcy: 

Upon  assignment  of  a  policy  a  new  contract  was  created  be- 
tween the  insurer  and  the  assignee,  and  the  policy,  on  the  as- 
sured becoming  bankrupt,  did  not  pass  to  the  trustee  in  bank- 
ruptcy as  part  of  the  bankrupt's  estate,  in  the  absence  of  a 
showing  that  the  assignment  of  the  policy  was  void  under  the 
bankruptcy  law. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Smith  V.  Retail  Merchants  Fire  Ins.  Co.  (S.  D.  S.  C.) : 

158  Southwestern  Reporter  (August  11,  1916)   780. 

Insurance  Business — State  Regulation — Public  Interest: 

The  business  of  Insurance  is  affected  with  such  a  public  in- 
terest that  it  may  be  regulated  by  the  state  under  the  power  to 
legislate  for  the  common  good. 

Insurance  Brokers — Statute— Constitutional  Law: 

The  provision  of  an  act  approved  March  2,  1916  (S.  C.  Laws 
1916)  entitled  "An  Act  to  provide  for  the  licensing  of  insurance 
brokers,"  that  "only  such  persons  may  be  licensed  as  are  resi- 
dents of  this  state  and  have  been  licensed  insurance  agents  of 
this  state  for  at  least  two  years,"  is  not  in  violation  of  Sec.  2, 
Art  4  of  the  Federal  Constitution,  providing:  "The  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states."  Citizens  of  the  state  of  South 
Carolina,  under  the  act  are  granted  no  privilege  by  reason  of  citi- 
zenship alone  that  may  not  be  as  freely  enjoyed  by  the  citizens 
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of  any  other  state  upon  the  same  terms  and  conditions.  The 
right  to  be  licensed  as  an  agent  rests  alone  on  residents  in  the 
state  and  experienced  in  the  business,  which  is  applicable  both 
to  citizens  of  the  state  and  those  who  are  not  citizens. 

[Petition  for  mandamus  is  dismlBsed.] 

La  Tourette  v.  McMaster,  State  Ins.  Comr.,  (S.  C.  S.  C.) : 
89  Southeastern  Reporter  (August  12,  1916)   398. 

Action  on  Policy — Issues — ^Trlal  by  Jury: 

In  an  action  on  a  policy  the  insurer  set  up  that  the  policy 
had  been  canceled  by  mutual  consent  and  that  thereafter  the 
plaintiff,  through  fraud,  procured  its  possession.  The  plaintiff 
replied  denying  any  agreement  to  cancel.  Held,  That  the  issue 
was  purely  legal.  The  case  presents  no  demand  for  cancellation 
or  reformation.  The  petition  of  the  defendant  therefore  to  have 
the  cause  tried  as  an  equity  cause  was  properly  denied. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Lawton-Gillespie  Co.  v.  American  Central  Ins.  Co.  (S.  C. 
S.  C.) : 

89  Southeastern  Reporter  (August  12,  1916)  885. 

Action  on  Policy — Notice — Knowledge  of  Agent: 

Knowledge  of  a  general  agent  of  an  insurance  company  that 
the  assured  was  using  gasoline  at  its  plant  in  violation  of  the 
conditions  of  the  policy  is  imputed  to  the  company. 

Same— Same — Knowledge  of  Broker: 

Knowledge  of  an  insurance  broker  relating  to  a  risk,  ob- 
tained while  acting  in  the  scope  of  his  authority  as  agent  of  the 
insurance  company,  is  binding  on  the  company,  though  not  com- 
municated to  it. 

Same — Knowledge  of  Facts  Avoiding  Recovery — Estoppel: 

Where  an  insurance  company,  at  the  time  it  issues  a  policy, 
knows,  or  under  the  law  is  chargeable  with  notice,  of  the  use  of 
gasoline  or  any  other  substance  the  use  or  presence  of  which 
on  the  premises  is  prohibited  by  the  terms  of  the  policy  so  is- 
sued by  it,  such  company,  by  accepting  and  issuing  the  policy 
with  such  knowledge,  thereby  waives  such  prohibitive  provision 
in  such  policy. 

Policy — Attachment  of  Riders — Contract: 

By  attaching  riders  to  a  policy,  redistributing  the  insurance 
originally  written,  and  extending  the  coverage,  a  new  contract 
of  insurance  was  consummated. 
Same — Notice — Usages  of  Particular  Business  Insured: 

The  law  charges  insurance  companies  with  the  duty  of  in- 
forming themselves  as  the  usa^e  of  the  particular  business  in- 
sured and  a  knowledge  of  such  usage  on  the  part  of  such  com- 
pany will  be  presumed. 
Same — Same — Same : 

A  rider  was  attached  extending  the  policy  to  cover  a  "frame 
gravel  roof  building  with  additions  and  projections  known  as  a 
degreasing  room."     Several  witnesses  testified  that  the  word 
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"degreasing"  when  used  in  connection  with  the  reduction  of  garb- 
age, which  was  the  business  of  the  assured,  signified  the  process 
of  extracting  grease  from  garbage  by  the  use  of  gasoline;  that 
the  business  of  degreasing  garbage  could  not  be  successfully 
conducted  without  the  use  of  gasoline  or  naptha  as  a  solvent, 
and  that  it  was  customarily  used  by  such  plants.  Held,  That  the 
insurer  was  chargeable  with  knowledge  of  such  usage  when  it 
issued  Its  policy  and  could  not  therfore  avoid  liability  because 
of  the  keeping  and  using  of  gasoline. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Globe  &  Rutgers  Fire  Ins.  Co.  v.  Indiana  Reduction  Co. 
(Ind.  App.) : 

118  Northeastern  Reporter   (August  15,  1916)    425. 

Parol  Contract— Validity: 

In  the  absence  of  any  statutory  prohibition  a  parol  contract 
of  insurance  is  valid. 

Same — Executory  Agreements — Authority  of  Agent: 

An  agent  having  authority  to  issue  policies,  take  renewals 
thereof  and  to  extend  time  for  the  payment  of  premiums,  may 
bind  his  principal  on  a  preliminary  contract  to  be  consummated 
by  filling  out  and  delivering  a  policy  pursuant  thereto. 

Same — Burden  of  Proof: 

The  court  having  instructed  that  the  burden  was  upon  the 
plaintiff  to  establish  a  parol  contract  by  a  preponderance  of  the 
evidence,  it  was  not  error  to  refuse  to  instruct  that  the  evi- 
dence on  that  issue  must  be  clear  and  convincing. 

Same — Renewal — Terms  of  Contract: 

A  renewal  of  a  policy  is,  unless  otherwise  expressed,  on  the 
same  terms  and  conditions  as  were  contained  in  the  original 
policy. 

Same — Attorney's  Fees — Statute: 

Under  Acts  Ark.  1905,  p.  307,  providing  for  penalty  and  at- 
torney's fees,  no  penalty  or  attorney's  fees  were  recoverable  in 
an  action  upon  an  alleged  oral  contract  to  renew  a  policy  about 
to  expire. 

(Judgment  for  plaintiff  below.     Here  affirmed  In  part  and  re- 
versed in  part.] 

Aetna  Ins.  Co.  et  al.  v.  Short  (Ark.  S.  C.) : 

187  Southwestern  Reporter  (August  16.  1916)   657. 

Action  on  Policy — Measure  of  Liability — Court  or  Jury: 

The  policy  of  insurance  being  in  writing,  it  was  not  error 

to  refuse  to  submit  to  the  jury  the  question  as  to  whether  it 

contained  a  provision  making  the  insurer  liable,  if  at  all,  only 

for  a  pro  rata  part  of  three-fourths  of  the  cash  value  of  the 

property  destroyed,  other  insurance  included. 

Same — Same — Statute : 

The  policy  contained  a  three-fourths  value  clause  providing 

that  "in  consideration  of  the  rate  of  premium  at  which  this 
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policy  is  written  *  *  •  this  company  shall  not  he  liable  for 
an  amount  greater  than  three-fourths  of  the  cash  value/'  etc. 
Held^  That  under  the  Ark.  Co-Insurance  Law  (Art.  4,898),  Vernon 
Sayles'  Civ.  St.  Ark.)  this  provision  of  the  policy  was  invalid. 

[Judgment  for  plaintiff  below.    Here  afflrmed  against  company.] 
Fireman's  Ins.  Co.  v.  Jesse  French  Piano  and  Organ  Co. 
(Tex.  C.  C.  A.) : 

187  Southwestern  Reporter  (August  16,  1916)  691. 

Action    on     Policy — Accord    and    Satisfaction — Evidence    Con- 
sidered: 

It  was  alleged  that  the  company  agreed  to  pay  and  the 
assured  agreed  to  accept  |385  in  full  of  all  claims  under  the 
policy,  which  covered  in  the  sum  of  |500,  the  consideration  being 
that  the  company  had  a  good  defense  to  the  claim.  Thereafter 
and  in  accordance  with  said  agreement,  the  company  tendered 
the  amount  agreed  upon  which  was  refused.  Held,  That  these 
facts  do  not  constitute  a  defense  to  recover  upon  the  policy, 
since  they  at  most  show  an  accord  without  satisfaction.  The 
general  rule  is  that  action  on  the  original  claim  may  be  main- 
tained where  it  appears  there  was  an  accord,  but  no  satisfaction, 
unless  the  agreement  to  execute  the  accord  was  accepted  in  lieu 
of  performance. 

Same — Disclaimer  by  Payee  under  Loss-Payable  Clauae — Effect: 
The  policy  contained  a  loss-payable  clause  in  favor  of  a 
trustee  to  secure  payment  of  a  loan  obtained  by  insured.     On 
suit  being  brought  the  trustee  disclaimed  any  interest.    Held, 
That  upon   disclaimer  by   the   payee   under  the  loss   payable 
clause  the  full  amount  became  payable  to  the  insured  in  the 
absence  of  other  available  defenses,  and  the  claim  of  the  com- 
pany that  the  disclaimer  by  the  payee  under  the  loss-payable 
clause  presented  a  good  defense  to  the  suit,  was  unwarranted. 
[Judgment  for  plaintiff  below.    Here  afflrmed  against  company.] 
Camden  Fire  Ins.  Assn.  v.  Baird  et  al.  (Tex.  C.  C.  A.) : 
187  Southwestern  Reporter  (August  16.  1916)  699. 

Action  on  Policy — Dual  Agency — Notice — Question  for  Jury: 

It  was  claimed  that  there  could  be  no  recovery  because 
plaintiff,  as  agent  of  the  company,  did  not  notify  it  tluit  he  was 
the  owner  of  the  property.  The  policy  was  issued  to  "Haytokah 
Inn"  as  owner.  Plaintiff  testified  that  the  facts  with  reference 
to  his  interest  in  the  property  had  been  stated  to  the  special 
agent  of  the  company,  who  authorized  and  encouraged  him  to 
insure  it.  This  testimony  was  denied  by  the  special  agent.  Held, 
That  whether  the  insurer  had  notice  of  the  fact  that  the  issuing 
agent  had  an  interest  in  the  insured  property  was  properly  sub- 
mitted to  the  jury. 

Same — Same — Good  Faith  of  Agent: 

To  the  policy  plaintiff  attached  a  slip  authorizing  procurance 
of  additional  insurance.  Two  forms  of  slips  had  been  put  in  his 
hands,  as  agent,  to  be  used,  one  authorizing  additional  insurance 
and  the  other  prohibiting  it  except  on  permission  of  the  com- 
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pany.  Plaintiff  did  attach  the  latter  slips  to  other  policies  issued 
by  him,  and  good  business  methods  required  that  in  making  his 
reports  he  should  indicate  the  kind  of  slip  attached  to  his  policy. 
This  he  failed  to  do.  Plaintiff  was  a  school  teacher  and  trained 
in  the  insurance  business  which  the  defendant's  special  agent 
had  solicited  him  to  undertake.  Held,  That  whether  or  not  the 
plaintiff  exercised  good  faith  in  failing  to  notify  the  company 
of  the  attachment  of  the  slip  authorizing  other  insurance  was  a 
question  for  the  Jury. 

[Judgment  for  plaintiff  below.    Here  ai&rmed  against  company.] 
Spring  Garden  Ins.  Co.  y.  Wood  (U.  S.  C.  C.  A.,  4th  Cir.) : 
238  Federal  Reporter  (August  17,  1916)  228. 

Railroads — Liability  for  Fire  Losses — Insurance: 

A  railroad  company  cannot  escape  its  statutory  liability  for 
fire  loss  along  its  right  of  way  because  the  owner  has  contracted 
for  and  received  insurance  on  account  of  his  loss.  The  question 
of  double  pajrment  to  the  owner  is  a  matter  purely  between  the 
insured  and  the  insurer. 

Same — Same — Same : 

Col.  Laws  1903,  p.  4,  making  railroad  companies  liable  for 
fires  along  their  rights  of  way  and  providing  that  the  liability 
"shall  not  pass  by  assignment  or  subrogation  to  any  insurance 
company/'  was  not  intended  to  give  railroads  the  benefit  of  in- 
surance effected  by  owners  of  property;  and  hence  the  existence 
of  insurance  or  its  collection  by  the  owner  would  not  in  any 
way  lessen  the  liability  of  the  railroad  company. 

Same — Same— Statute : 

Such  statute  was  intended  to  cover  the  old  law  upon  the 
subject  so  that  a  railroad  company  was  under  no  common  law 
liability  for  losses  along  its  right  of  way. 

[Judgment  for  railroad  company  below.     Here  reversed  against 
railroad  company.] 

Rhinehart  et  al.  v.  Denver  R.  G.  &  R.  Co.  (Col.  8.  C.) : 
158  Pacific  Reporter  (July  17.  1916)   149. 

Policy — Endorsements — Standard  Policy  Law: 

A  separate  sheet  of  paper,  having  printed  thereon  certain 
stipulations  including  the  usual  iron-safe  and  book-warranly 
clauses,  and  also  containing  at  the  head  of  said  sheet  of  paper 
a  description  of  the  property  insured,  was  pasted  on  that  blank 
portion  of  a  standard  insurance  policy  form  left  for  the  inser- 
tion of  the  description  of  the  property,  so  that  the  part  contain- 
ing the  description  filled  up  the  blank  and  the  remainder  of  the 
sheet,  containing  said  book-warranty,  etc.,  clauses,  was  left 
loose,  except  where  attached  at  the  head  thereof.  Held,  That  to 
be  a  substantial  compliance  with  subdivisions  4  and  6  of  section 
3,481,  Rev.  Laws,  Okla.  1910,  providing  that  no  fire  insurance 
company  shall  issue  fire  Insurance  policies  on  property  in  this 
state  other  than  those  of  the  standard  form  herein  set  forth, 
except  as  follows  :**«*«  Fourth.  The  blsnks  in  said  stand- 
ard form  may  fill  in  print  or  writing  *  *  *.  Sixth.  A  com- 
pany may  write  upon  the  margin  or  across  the  face  of  the  pol- 
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icy,  or  write  or  print,  in  type  not  smaller  than  six  point,  upon 
separate  slips  or  riders  to  be  attached  thereto,  provisions  adding 
to  or  modifying  those  contained  in  the  standard  form."  It  was 
not  necessary  that  the  clause  should  have  been  upon  a  separate 
clip. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Phoenix  Ins.  Co.  v.  Hall  et  al.  (Okla.  S.  C.) : 

158  Pacific  Reporter  (August  21,  1916)  903. 

"Blanket  Policy" — Average  Clause: 

A  "blanket  policy"  covers  to  its  full  amount  every  item  of 
property  described  in  it.    The  existence  of  an  average  clause  in 
a  blanket  policy  would  involve  a  contradiction  of  terms. 
Policy — Reformation — Sufficiency  of  Evidence: 

Insured  was  dissatisfied  with  the  form  of  his  previous  policy, 
objecting  to  the  average  clause.  A  rider  was  therefore  prepared 
eliminating  the  average  clause.  The  agent  testified  that  the 
form  was  merely  tentative  and  was  not  accepted  by  insured,  but 
was  held  up  until  he  could  consult  another  with  reference  to  it. 
Insured  testified  that  the  contract  was  to  go  into  effect  at  once 
and  that  the  agent  came  to  his  ofllce  and  got  the  form  he  had 
himself  prepared  and  which  they  had  agreed  upon  for  the  pur- 
pose, as  insured  supposed,  of  preparing  riders  for  the  policy  to 
be  issued  and  the  one  already  issued.  There  was  introduced  in 
evidence  a  letter  from  the  agent  containing  the  following  state- 
ment: "Confirming  my  conversation  with  you  this  afternoon 
this  is  to  advise  you  that  we  are  protecting  $5,000  additional  on 
your  blanket  form  covering  improvemnts,"  and  "please  accept 
this  letter  as  sufficient  evidence  that  you  are  properly  protected." 
Held,  That  this  evidence  was  sufficient  to  require  a  reformation 
of  the  policies  by  striking  out  the  average  clause  this  making 
each  a  "blanket  policy." 
Same — Same — Estoppel : 

That  insured  was  somewhat  careless  in  examining  the  pol- 
icies issued  to  him  would  not  prevent  him  from  suing  to  have 
the  policies  reformed. 

[Judsrment  for  plaintiff  below.    Here  affirmed  asrainst  company.] 
Carlton  Lumber  Co.  v.  Lumber  Ins.  Co.  (Ore.  S.  C.) : 
158  Pacific  Reporter  (August  21,  1916)  807. 

Action  against  Insurer — Fraudulent  Conspiracy — Statute  of  Lim- 
itation: 

An  action  by  insured's  trustee  in  bankruptcy  averring  that 
a  compromise  settlement  by  insured  with  his  insurers  for  80 
per  cent,  of  the  loss,  which  occurred  shortly  before  he  was  de- 
clared bankrupt,  was  made  in  pursuance  of  a  conspiracy,  was 
barred  by  the  two  years  statute  of  limitation. 
Same — Same — Nature  of  Action: 

The  gist  of  such  an  action  is  the  tort  rather  than  a  liability 
created  by  statute,  so  as  to  make  it  subject  to  the  two  years 
statute  of  limitation. 

[Judgment  for  defendants  below.    Here  affirmed  in  favor  of  de- 
fendants.] 

Tripp  V.  English  et  al.  (Okla.  S.  C.) : 

158  Pacific  Reporter  (August  21.  1916)  912. 
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Action  on  Policy — Delivery — Evidence  Considered: 

There  was  evidence  to  the  effect  that  plaintiff  had  occasion 
to  secure  many  policies  of  insurance,  which  he  obtained  through 
his  brother  who  was  in  the  Insurance  business;  that  by  the 
practice  of  the  insurance  office  conducted  by  the  brother,  which 
was  Just  across  the  hall  from  T's  office,  insurance  policies  when 
issued  or  when  renewed  were  brought  into  plaintiff's  office  and 
placed  upon  the  desk  or  delivered  to  whomsoever  was  in  the 
office;  that  the  policy  in  question  was  found  among  plaintiff's 
policies.  There  was  evidence  that  such  policy  was  among  the 
other  policies  for  perhaps  a  week  or  two.  Held,  That  under 
this  evidence  the  court  was  justified  in  refusing  a  peremptory 
Instruction  on  the  ground  that  there  had  been  no  delivery  of  the 
policy. 
Same — Cancellation — Question  for  Jury: 

It  was  claimed  by  the  company  that  the  policy  had  been  can- 
celed by  mutual  consent.  Subsequent  to  the  fire  the  policy  was 
found  in  the  possession  of  the  insurer,  marked  "canceled."  The 
agent  testified  that  as  he  remembered  the  transaction  he  had 
not  delivered  the  policy  and  that  he  did  not  at  any  time  under- 
take to  cancel  the  policy  as  an  eidsting  policy;  that  as  he  recol- 
lected he  had  refused  to  deliver  the  policy  because  the  property 
was  then  the  subject  of  a  foreclosure  suit.  There  was  evidence 
of  delivery  of  the  policy.  Plaintiff  testified  that  some  days  after 
the  delivery  of  the  policy  the  agent  came  into  his  office  and  on 
learning  of  the  foreclosure  proceedings  took  possession  of  the 
policy  stating,  "Foreclosure  proceedings  void  your  policy."  Plain- 
tiff further  testified  that  it  was  his  understanding  from  the  con- 
versation with  the  agent  that  at  most  the  insurance  was  avoided 
only  during  pendency  of  the  suit  and  that  if  the  matter  was  ad- 
Justed  in  a  few  days  the  policy  would  again  attach.  Held,  That 
under  this  evidence  it  was  a  question  for  the  Jury  as  to  whether 
or  not  there  had  been  a  cancellation  of  the  policy  by  mutual 
agreement 
Same — Same — Estoppel : 

The  mere  silence  or  acquiescence  of  the  plaintiff  in  the 
erroneous  statement  of  the  agent  that  the  foreclosure  proceed- 
ings rendered  the  policy  void  is  not  enough  to  constitute  a  mutual 
cancellation  of  the  policy,  nor  would  such  conduct  on  the  part 
of  the  plaintiff,  in  the  absence  of  proof  that  the  company  had 
been  misled,  estop  plaintiff  from  insisting  on  recovery. 
Same — Same — Evidence : 

It  was  not  error  for  the  court  in  the  trial  of  the  case  to  per^ 
mit  the  plaintiff  to  testify  that  he  did  not  understand  from  his 
conversation  with  the  agent  that  the  agent  was  proposing  a 
mutual  cancellation  of  the  policy,  but  that  he  merely  understood 
that  if  the  fire  occurred  during  the  foreclosure  proceedings  he 
could  not  recover,  and  that  if  the  foreclosure  suit  was  settled 
that  the  policy  would  be  valid,  where  the  alleged  agreement  for 
cancellation  was  sought  to  be  shown  by  conversation  of  a  more 
or  less  indefinite  character. 

[Judgment  for  plaintiff  below.    Here  affirmed  agrafnst  comi>any.] 
Glens  Falls  Ins.  Co.  v.  Walker  (Tex.  C.  C.  A.) : 

187  Southwestern  Reporter  (August  23,  1916)  1036. 
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Action  on  Policy — Prematura  Action — Pleading: 

That  the  suit  was  brought  before  the  expiration  of  sixty  days 
following  the  filing  of  proofs  of  loss  and  was  therefore  prema- 
ture is  in  the  nature  of  a  plea  in  abatement  and  not  a  plea  in 
bar,  and  to  be  available  must  be  specially  pleaded.  A  mere 
general  denial  is  not  sufficient. 

Same — Proof  of  Loss — ^Waiver: 

Where  the  company's  adjuster  admitted  liability,  and  after 
dispute  as  to  amount  of  liability  arbitration  followed,  and  no 
blanks  had  been  furnished  for  the  making  of  proofs  of  loss,  there 
was  a  complete  waiver  of  proofs  of  loss. 

Same — Same — Same : 

By  pleading  an  arbitration,  a  waiver  of  proof  of  loss  is 
thereby  admitted. 

Same — Same — Same — Premature  Action: 

A  waiver  of  proof  of  loss  takes  the  place  of  the  actual  proofs 
of  loss,  and  where  the  waiver  occurred  more  than  sixty  days 
before  the  filing  of  the  action,  such  action  was  not  premature. 

Same — Arbitration — Statute : 

The  provision  of  an  insurance  policy  making  arbitration  a 
condition  precedent  to  suing  is  invalid  under  Sec.  868,  R.  S.  Mo. 
1909.  However,  such  section  of  the  statute  is  not  retroactive 
and  would  have  no  effect  upon  a  policy  of  insurance  issued  prior 
to  the  time  of  its  enactment  containing  such  a  clause. 

Same — Appraisement — Right  to  Sue: 

An  appraisement  does  not  bar  the  right  to  sue  upon  the 
policy,  although  it  is  binding  as  to  the  amount,  if  such  appraise- 
ment has  not  been  fraudulently  procured. 

Same — Appraisement — "Settlement" — Statute: 

Under  Sec.  1,812,  R.  S.  Mo.  1909,  providing  that  whenever  a 
release,  settlement  or  other  discharge  is  pleaded  in  defense  it 
shall  be  permissible  for  the  plaintiff  to  reply  that  such  settle- 
ment, release  or  discharge  was  fraudulently  procured,  an  ap- 
praisement under  a  fire  policy  is  false  within  the  meaning  of  the 
word  "settlement." 

Same — Penalty — Vexatiousness : 

Testimony  to  the  effect  that  the  insurer  threatened  to  keep 
the  case  in  court  for  a  number  of  years  if  the  assured  did  not 
accept  the  amount  of  an  appraisement,  which  had  been  fraudu- 
lently procured,  furnished  a  sufficient  foundation  for  the  allow- 
ance of  the  statutory  penalty  for  vexatious  refusal  to  pay. 

[Judgment  for  plaintiff  below.    Here  afBrmed  against  company.] 
Young  V.  Pennsylvania  Fire  Ins.  Co.  (Mo.  S.  C.) : 

187  Southwestern  Reporter  (August  23,  1916)  856. 

Action  on  Poiicy — Excepted  Risks — Pleading: 

Matters  of  contract  in  the  nature  of  conditions  subsequent, 
or  exemptions  from  liability,  are  matters  of  defense,  and  need 
not  be  averred  in  in  the  complaint.    Consequently,  in  an  action 
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on  a  policy  exempting  the  insurer  from  liability  by  fire  occa- 
sioned by  fire  and  insurrection,  riot,  etc.,  it  was  not  necessary 
for  the  insured  to  deny  that  the  fire  was  so  caused. 
Same — ^Total  Loss — Question  for  Jury: 

That  considerable  portions  of  the  frame  work  were  left 
standing  and  some  portions  of  the  foundation  remained  would 
not  render  the  insured  premises  any  the  less  a  total  loss,  and 
hence  a  liquidated  demand  under  Art.  4,874  Vernon's  Sayles'  Ann. 
St,  and  under  such  circumstances  it  was  not  error  for  the  court 
to  refuse  to  submit  to  the  jury  the  question  of  whether  the  prop- 
erty was  a  total  loss. 
Same — Proof  of  Loss — Statute: 

Under  Art  4,874  Vernon's  Sayles'  Ann.  St.  providing  that  in 
case  of  total  loss  the  claim  under  a  policy  of  insurance  shall  be 
considered  a  liquidated  demand  for  the  full  amount  of  the  pol- 
icy, it  was  not  necessary  to  make  proof  of  loss  where  there  was 
a  total  destruction  of  the  property. 

(Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
St  Paul  F.  &  M.  Ins.  Co.  v.  Laster  (Tex.  C.  C.  A.) : 

187  Southwestern  Reporter  (Augiist  23,  1916)  969. 

Policy — Change  of  Interest — ^Assignment  for  Benefit  of  Creditors: 
An  assignment  for  the  benefit  of  creditors  under  which  as- 
signee took  possession  of  the  insured  property,  notwithstanding 
the  assignment  was  not  made  under  the  statute,  constituted  a 
change  of  interest,  title  or  possession  within  the  meaning  of 
the  policy  insuring  such  property. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  in- 
surer.] 

Smith  Y.  Security  Mut.  Fire  Ins.  Co.  (S.  D.  S.  C.) : 

158  Northwestern  Reporter  (August  25,  1916)  991. 

Policy — Proof  of  Loss — Waiver: 

When  an  insurer  has  been  notified  of  a  loss  and  sends  an 
adjusting  agent  to  inquire  into  the  loss  and  such  agent  while 
so  engaged  refuses  payment  and  denies  liability,  such  action  on 
his  part  constitutes  a  waiver  of  proof  of  loss. 
Same — Limitation  of  Action — Waiver: 

Upon  a  peremptory  refusal  by  an  insurance  company  to  pay, 
the  policy  limitation  as  to  the  time  within  which  suit  may  be 
brought  is  waived. 
Same— Value — Evidence : 

Testimony  as  to  what  insured  paid  for  his  goods  one  year 
prior  to  the  fire,  their  condition  at  the  time  of  the  fire  and  the 
wear  they  had  received,  was  proper  evidence  as  tending  to 
show  cash  value  at  the  time  of  the  fire. 

C Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Pota  v.  Northern  Ins.  Co.  (Mich.  S.  C.) : 

158  Northwestern  Reporter  (August  25,  1916)  945. 

Action  on  Policy — Waiver — ^Autliority  of  Adjuster: 

An  adjuster  when  acting  in  the  line  of  his  employment  has 
authority  to  waive  proofs  of  loss  by  denying  liability.     Espe- 
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cially  does  this  rule  apply  where  the  company  after  the  denial 
of  liability  advises  the  company  that  such  adjuster  was  looking 
after  its  interests. 

Same — Same — Proof  of  Loss: 

Insured  testified  that  after  his  first  interview  with  the  ad- 
juster and  after  furnishing  him  with  certain  papers  asked  for, 
such  adjuster  accused  him  of  building  Uie  fire  by  which  the 
goods  were  destroyed  by  saying  that  it  was  a  hell  of  a  fire  and 
that  he  would  never  pay  a  dollar  of  insurance.  Insured  also 
testified  that  subsequently  the  adjuster  declared  that  the  com- 
pany was  not  liable  and  would  not  pay.  This  was  denied  by 
the  adjuster.  It  was  further  shown  that  the  adjuster  caused  an 
investigation  to  be  made  by  the  fire  marshal.  There  was  evi- 
dence of  correspondence  between  the  insured,  demanding  pay- 
ment, and  the  adjuster,  who  was  insisting  that  nothing  could  be 
done  until  the  fire  marshal  had  made  his  report.  Held,  That 
this  evidence  sustained  the  verdict  of  the  jury  that  there  had 
been  a  denial  of  liability  within  the  time  for  making  proof  of 
loss,  thereby  waiving  proof  of  loss. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Fisk  V.  Fire  Assn.  of  Philadelphia  (Mich.  S.  C.)  : 

158  Northwestern  Reporter  (August  25,  1916)  947. 


Action  on  Policy — Proof  of  Loss — Waiver: 

Forfeiture  of  insurance  under  a  fire  insurance  policy,  as  a 
result  of  failure  of  the  insured  to  furnish  proofs  of  loss  accord- 
ing to  the  terms  of  the  contract,  is  not  waived  by  the  insurance 
company  by  having  the  loss  investigated  by  an  adjuster  a  few 
days  after  the  fire,  when  the  policy  provides  for  such  investiga- 
tion, and  that  the  insurance  company  "shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this  policy  or  any  forfeiture 
thereof  by  any  requirement,  act,  or  proceeding  on  its  part  re- 
lating to  the  appraisal  or  to  any  examination  herein  pro- 
vided for." 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Smith  et  al.  v.  Western  Assur.  Co.  (Ga.  C.  A.) : 

•      89  Southeastern  Reporter  (August  26,  1916)   532. 

Policy — Forfeiture — Liability  of  Assured  for  Further  Premiums: 
The  provision  of  a  policy  that  it  shall  be  void  if  the  assured 
parts  with,  alienates,  or  sells  his  Interest  in  the  insured  prop- 
erty operates  as  well  against  the  insurer,  so  as  to  preclude  it 
from  recovering  for  premiums  accruing  after  the  insured  parted 
with  his  title.  Such  provision  is  not  modified  by  the  later  pro- 
vision that  the  insured  may  surrender  his  policy  for  cancella- 
tion and  be  relieved  of  liability. 
[Judgment  for  assured.] 

Farmers'    &    Breeders'    Mut.   Reserve    Fund   Live    Stock 
Assn.  V.  Houpt  (Del.  Co.  C.  P.): 

73  The  Legal  Intelligencer  (August  25.  1916)   525. 
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Policy — Iron-Safe  Clause — Sufficiency  of  Compliance: 

The  book-warranty  clause  of  the  standard  form  of  fire  in- 
surance policy  in  use  in  Oklahoma  is  complied  with  by  the  as- 
sured if  the  set  of  books  kept  by  them  are  sufficient  to  enable 
a  man  of  ordinary  intelligence  to  ascertain  from  them,  with  rea- 
sonable certainty,  the  amount  and  value  of  the  goods  destroyed. 

Same — Same — Same : 

The  insured  had  taken  an  inventory  within  the  time  pre- 
scribed in  the  policy  and  thereafter  had  retained  the  invoice  of 
each  bill  of  goods  which  he  had  purchased.  He  had  a  cash  ac- 
count showing  the  amount  of  all  cash  sales  from  the  date  of 
inventory,  with  the  exception  that  small  expenditures  for  dray- 
age  were  not  listed.  He  had  a  full  account  of  his  credit  sales 
from  the  time  he  commenced  doing  a  credit  business.  Held, 
That  this  evidence  was  sufficient  to  support  the  finding  of  the 
trial  court  that  there  had  been  a  reasonable  compliance  with 
the  book-warranty  clause  of  the  policy. 

Action  on  Policy — Pleading — Departure: 

The  filing  of  an  amended  reply,  subsequent  to  the  filing  of 
a  reply  in  general  denial,  averring  a  waiver  of  compliance  with 
conditions  subsequent,  does  not  constitute  a  departure. 

(Judgment  for  plaintiffs  below.  Here  affirmed  agrainst  company.] 
Queen  Ins.  Co.  v.  Dalrymple  et  al.  (Okla.  S.  C.) : 

158  Pacific  Reporter  (August  28.  1916)  1154. 


Policy — Apportionment  of  Loss — Evidence  Considered: 

The  liability  of  co-insurers  should  be  determined  from  the 
provisions  of  the  policies  themselves  without  reference  to  any 
amount  actually  paid  by  another  insurer  in  settlement  of  its 
liability,  if  the  aggregate  payments  do  not  exceed  the  loss. 

Same — ^"Co-lnsu  ranee" — Definition : 

Co-insurance  means  a  relative  division  of  the  risk  between 
the  insurer  and  the  insured  dependent  upon  the  relative  amount 
of  the  policy  and  the  actual  value  of  the  property  insured 
thereby.  In  full  or  100  per  cent,  co-insurance  if  the  value  of  the 
property  equals  or  is  less  than  the  face  of  the  policy,  the  risk 
is  entirely  upon  the  insurer.  If  the  value  of  the  property  ex- 
ceeds the  face  of  the  policy  then  the  insurer  and  the  insured 
assume  the  risk  in  the  ratio  of  the  face  of  the  policy  to  the  ex- 
cess in  value. 

Same — Same — Blanket  Coverage: 

In  the  case  of  a  blanket  policy  covering  several  distinct 
parcels  of  property  the  assured  is  not  entitled  to  apply  the  total 
amount  of  insurance,  in  adjusting  the  respective  risks  assumed 
under  the  co-insurance  clause,  to  the  particular  parcels  which 
have  sustained  loss,  and  to  recover  the  full  amount  of  either 
total  or  partial  loss  sustained  on  each  of  these  particular  par- 
cels of  the  property.  To  adopt  such  a  rule  would  exempt  the 
insured  entirely  as  a  co-insurer,  except  when  the  loss  was  total. 
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Same — Apportionment  of  Loea— -''Straight  inaurance^: 

Under  a  policy  of  ordinary  or  "straight  Insurance/'  without 
any  co-Insurance  clause  the  value  of  the  property  Is  not  Im- 
portant so  long  as  It  Is  not  less  than  the  amount  of  the  Insur- 
ance. In  such  case.  If  the  loss  Is  total,  and  the  value  of  the 
property  equals  or  exceeds  the  amount  of  the  Insurance  the 
company  is  liable  for  the  full  amount  of  the  policy.  In  case 
of  partial  loss  the  company  is  liable  to  the  amount  of  the  loss. 

Same — Same— Co-I  nauranoe : 

Where  the  policy  contains  a  co-Insurance  clause  and  the 
loss  is  total  the  Insurer  pays  the  full  amount  of  its  policy  and 
the  insured  bears  the  burden  of  the  remainder  of  the  loss. 
Where  the  loss  is  partial,  under  the  same  circumstances,  the 
reasonable  construction  would  be  that  the  two  co-insurers  should 
share  the  loss  in  the  same  proportion. 

Same — Same— Specific  and  Blanlcet  Poiicies: 

Insured  owned  six  parcels  of  property,  on  which  he  obtained 
blanket  policies  aggregating  |8,000.  In  addition  to  the  blanket 
policies,  he  procured  another  policy  covering  specifically  on 
three  parcels  of  the  property.  Both  blanket  policies  and  the 
specific  policy  contained  co-insurance  clauses.  All  of  the  pol- 
icies contained  the  ordinary  apportionment  clause.  The  aggre- 
gate value  of  all  of  the  property  was  114,000.  The  blanket  In- 
surance amounted  to  |8,000,  so  as  to  make  the  assured  liable 
as  a  co-insurer  in  the  sum  of  |6,000,  not  counting  the  |1,500 
specific  Insurance.  Held,  That  in  apportioning  the  loss,  the  in- 
surers under  the  blanket  policies  were  not  entitled  to  have  the 
specific  insurance  counted  as  a  part  of  the  "whole  insurance," 
under  the  rule  that  the  insured  should  be  given  the  greatest 
protection  possible  consistent  with  the  provisions  of  the  policy, 
as  to  hold  otherwise  would  in  effect  have  limited  insured  to  a 
recovery  of  a  much  smaller  per  cent,  of  his  loss  than  he  could 
have  recovered  had  he  not  gone  to  the  expense  of  taking  out 
the  specific  Insurance. 

[Judgment  for  plaintiff.] 

Buse  V.  National-Ben  Franklin  Ins.  Co.   (N.  T.,  Tr.  Tr., 
Erie  Co.); 

Same  v.  Millers'  Nat.  Ins.  Co.; 

Same  v.  Northwestern  Nat.  Ins.  Co.: 

160  New  York  Supplement  (August  28,  1916)  566. 

Qarnlshment: 

A  draft  to  cover  a  loss  which  an  insurer  sent  to  Its  agent 
for  delivery  remained  the  property  of  the  insurer  subject  to 
recall  until  delivery  to  insured,  and  could  not  be  reached  in  gar- 
nishment proceedings  in  which  such  agent  was  made  garnishee. 

Same — Insurance  Proceeds — Ownersliip: 

In  garnishment  proceedings  to  reach  a  draft  issued  by  an 
insurance  company  where  the  policy  covering  the  loss  for  which 
the  draft  was  drawn  was  In  the  name  of  the  debtor's  wife,  that 
fact  was  at  least  prima  facie  evidence  that  she  was  entitled  to 
the  proceeds  of  the  draft  so  as  to  justify  the  trial  court  in  hold- 
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ing  that  such  draft  was  not  subject  to  garnishment  in  the  hands 
of  the  agent  to  whom  it  had  been  deliyered. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  gar- 
nishee.] 

Ard  et  al.  Bowie  (Phillips  &  Ferguson,  Garnishee)  (Ark. 
S.  C.) : 

187  Southwestern  Reporter  (August  SO.  1916)  1124. 

Policy— "Immediate  Notice": 

The  words  "immediate  notice"  mean  notice  within  a  reason- 
able time;  where  the  facts  are  clear  the  question  of  reason- 
ableness is  for  the  court. 

Same — Same — Notice  to  Agent: 

The  submission  of  preliminary  proofs  of  loss  was  sufficient 
as  a  written  notice  of  the  loss,  and  the  furnishing  of  such  no- 
tice to  the  countersigning  agent  eleven  days  after  the  fire  was 
notice  to  the  company  and  within  a  reasonable  time. 
Same — Same— Statute : 

Acts  Pa.  June  27,  1883  (P.  L.  166),  permitting  the  insured  to 
furnish  the  required  notice  to  a  countersigning  agent  within  ten 
days  after  loss,  and  preliminary  proofs  of  loss  within  twenty 
days  does  not  limit  him  to  these  periods.  The  question  remains 
one  of  reasonable  promptness. 
[Judgment  for  plaintiff.] 

Sattenstein  &  Bro.  v.  Allemannla  Fire  Ins.  Co.  et  al.  (Burks 
Co.  C.  P.) : 

7S  The  Legal  Intelligencer  (September  1,  1916)  588. 

Husband  and  Wife — Insurance  Proceeds — Receivers: 

Where  a  husband  and  wife  had  separated,  and  the  husband 
refused  to  Join  in  having  the  insurance  proceeds  applied  to  the 
repair  of  a  partially  damaged  building,  which  they  had  an  in- 
terest in  as  tenants  in  entirety,  a  receiver  could  be  appointed  for 
the  property  and  the  insurance  proceeds. 

[Order  overruling  demurrer  to  bill  of  complaint  below.     Here 
affirmed.] 

Masterman  v.  Masterman  (Md.  C.  A.): 

98  Atlantic  Reporter  (September  1,  1916)   537. 

Debtor  and  Creditor — Garnishment — Waiver  of  Equitable  Lien: 
The  owner  of  property  obtained  certain  policies  which  were 
made  payable  to  mortgagees.  By  mistake  of  the  agent  the  mort- 
gage clause  was  not  attached  to  one  of  the  policies.  There- 
after he  obtained  a  loan  from  a  bank  and  delivered  all  of  the 
policies  to  the  bank  as  collateral  security.  Subsequently  a  loss 
occurred  and  the  bank  sued  out  a  writ  of  garnishment  against 
all  of  the  insurance  companies.  Held,  That  by  so  doing  the 
bank  waived  its  equitable  lien  on  the  policy  in  which  the  mort- 
gagees had  no  interest 

Same — Same — Funds  Attachable: 

Where  a  debtor  had  no  right  to  insurance  proceeds  by  reason 
of  the  fact  that  the  policies  were  made  payable  to  a  mortgagee 
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as  its  interest  might  appear,  another  creditor  could  get  no  better 
right  to  the  fund  garnished  than  its  debtor  had. 

[Judgment  for  defendant's  below.     Here  afflrmed  in  favor  of 
defendants.] 

First  National  Bank  y.  Nellsen  et  al.  (Wash.  S.  C.) : 

169  Pacific  Reporter  (September  4,  1916)  118. 

Action  against  Agent — Faiiure  to  Cancel  Policy — Damages: 

Agents,  on  being  instructed  to  cancel  a  policy  having  ac^ 
knowledged  the  order  and  said  that  they  would  do  so,  could  not 
thereafter  deny  liability  for  damages  for  failure  to  make  the  can- 
cellation even  though  it  was  not  their  duty  to  make  cancellation. 

Same — Same — Res  Adjudlcata: 

An  action  against  an  agent  for  damages  for  failure  to  cancel  a 
judgment  against  the  company,  in  an  action  by  the  assured,  is 
conclusive  as  to  Uie  question  of  the  liability  of  the  company 
under  such  policy. 

Same— Same — Evidence  Considered: 

The  defendants  testified  that  they  mailed  cancellations  as 
requested,  but  all  three  addressees  testified  that  none  were  re- 
ceived. They  allowed  twelve  days  to  pass  without  hearing  from 
the  insured  or  receiving  back  the  policies.  Immediately  after  the 
fire  they  wrote  to  the  home  office  that  a  fire  had  occurred  and 
that  they  supposed  that  the  company  would  join  in  the  adjust- 
ment. Held,  That  this  evidence  authorized  the  finding  of  the 
trial  court  that  the  agents  had  not  even  used  ordinary  care  to 
make  cancellation  of  the  policies. 

[Judgment  for  company  below.     Here  afflrmed  against  defend- 
ant agents.] 

National  Union  Fire  Ins.  Co.  v.  Dickinson  et  al.  (Wash- 
S.  C): 

169  Pacific  Reporter  (September  4,  1916)  126. 

Policy — Proof  of  Loss — Sufficiency  of  Compliance: 

Substantial  compliance  with  the  requirements  of  proof  of 
loss  is  sufficient,  and  a  sworn  statement  by  insured  giving  the 
date  of  the  policy,  the  date  of  the  fire,  the  number  of  the  policy, 
that  there  had  been  a  specified  number  of  bales  of  hay  worth  a 
specified  price  destroyed,  was  a  sufficient  compliance. 

Same — Same — Waiver: 

Where  the  proof  of  loss  furnished  by  the  insured,  although 
defective,  was  accepted  and  retained  by  the  company  and  no 
complaint  made  of  the  defense,  such  defense  were  thereby  waived 
and  no  further  proof  was  necessary. 

[Judgment  for  plaintiffs  below.   Here  afflrmed  against  company.] 
Insurance  Company  of  North  America  v.  Cochran  (Okla. 
S.  C): 

169  Pacific  Reporter  (September  4,  1916)   247. 

Policy — Ciiange  of  Interest — Sale  by  Partner. 

Where  a  policy  insured  partnership  property  and  provided  for 
forfeiture  in  case  of  change  of  interest,  title  or  possession,  a 
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sale  of  interest  by  one  of  the  partners  to  a  third  person  avoids 
the  policy. 

Same — Same — Sale  by  Tenant  in  Common: 

In  case  of  a  sale  by  a  tenant  in  common  of  his  interest  to 
a  stranger  the  contract  of  insurance  as  to  him  or  his  vendee  is 
void. 

Same — Same — Partnership  Property: 

Under  a  policy  insuring  a  partnership  the  sale  of  interest  by 
one  of  the  partners,  while  avoiding  the  policy  as  to  him  and  his 
vendee,  does  not  avoid  it  as  to  the  other  partner. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Firemen's  Ins.  Co.  v.  Larey  (Ark.  S.  C): 

188  Southwestern  Reporter   (September  6,  1916)   7. 

Policy — Inventory — Statute: 

The  failure  to  take  an  annual  inventory  and  keep  a  complete 
record  of  the  business  transacted  as  required  by  the  policy  avoids 
recovery,  and  this  is  so  notwithstanding  Art.  4,874  Vernon's 
Sayles'  St.  Tex.  providing  that  no  recovery  shall  be  defeated  on 
account  of  any  breach  unless  the  breach  "contributed  to  bring 
about  the  destruction  of  the  property"  as  such  statute  applies 
only  to  stipulations  that  bear  upon  the  peril  or  risk  of  destruc- 
tion by  fire. 

Same — Cancellation — Question  for  Jury: 

The  agent  testified  that  he  received  a  telegram  from  the 
company  directing  him  to  cancel  the  policies.  This  telegram  he 
showed  to  the  insured  who  said,  "all  right,"  and  went  to  the 
back  of  the  store  and  got  the  policies  and  handed  them  to  the 
agent.  The  agent  then  wrote  on  the  policies  "canceled  Jan.  12, 
1915,"  and  also  entered  the  cancellation  on  his  policy  register. 
Held,  That  under  this  evidence  it  was  a  question  for  the  jury 
as  to  whether  or  not  there  had  been  a  cancellation  by  mutual 
consent. 

Same — Same — Return  of  Premium: 

A  policy  of  insurance  may  be  canceled  at  any  time  before 
loss  by  agreement  between  the  parties  independent  of  the  terms 
of  the  policy  and  in  such  case  immediate  payment  of  the  un- 
earned premium  may  not  be  required  in  order  to  make  valid  the 
agreed  cancellation. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Westchester  Fire  Ins.  Co.  v.  M.  C.  Minn  (Tex.  C.  C.  A.) : 
188  Southwestern  Reporter  (September  6,  1916)  26. 

Action  on  Policy — Condition  Precedent — Question  for  Jury: 

The  plaintiff  applied  for  |6,500  insurance  to  be  distributed 
among  six  different  companies.  The  policies  were  written  but 
were  never  taken  out  of  the  office  of  the  agent.  There  was  testi- 
mony offered  by  the  defendant  tending  to  show  an  agreement  be- 
tween the  agent  and  plaintiff  that  the  policies  were  not  to  be- 


16— Fire— 8 


Digiti 


zed  by  Google 


114  DIGEST  OP  INSURANCE  CASES.       [Vou 

come  effective  until  passed  upon  by  the  company's  general 
agents.  There  was  other  testimony  to  the  contrary.  Held,  That 
the  evidence  sustained  the  verdict  that  there  was  no  such  an 
agreement. 

Policy— "Furniture"— "Fixture*": 

The  words  "furniture"  and  "fixtures"  embrace  light  fixtures, 
light  globes,  ceiling  fans,  electric  meter,  mirror,  door  and  elec- 
tric wiring. 

Action  on  Policy — Evidence — Undisclosed  intention: 

The  undisclosed  intention  of  an  agent  at  the  time  of  pre- 
paring policies  could  not  be  considered  in  determining  the  legal 
result  of  his  negotiations  with  the  insured. 

[Judgment  for  plaintiffs  below.   Here  affirmed  against  company.] 
Fire  Assn.  of  Philadelphia  v.  Powell  et  al.  (Tex.  C.  C.  A.) : 
188  Southwestern  Reporter  (September  6,  1916)  47. 

Mortgagor  and  Mortgagee — Collection  of  Insurance  by  Mort- 
gagee— Satisfaction  of  Mortgage  Indebtedness: 
The  policy  contained  a  clause  providing  that  the  company 
should  not  be  liable  for  a  greater  proportion  of  any  loss  than  the 
amount  of  such  policy  bore  to  the  whole  insurance.  It  also  con- 
tained a  mortgage  clause  providing  that  upon  pajrment  to  a 
mortgagee,  where  liability  was  denied  as  to  the  mortgagor,  the 
company  should  thereby  be  subrogated  to  all  the  rights  of  the 
mortgagee.  The  policy  was  taken  out  by  the  owner  at  her  own 
expense.  On  occurrence  of  a  loss  the  full  amount  of  the  mortgage 
indebtedness  was  paid  to  the  mortgagee.  Other  insurers  paid  to 
the  insured  their  proportion  of  the  loss  based  upon  the  whole 
interest.  The  amount  paid  by  the  defendant  company  to  the 
mortgagee  exceeded  its  proportionate  share  of  the  loss.  Held, 
That  in  a  suit  to  enjoin  the  defendant  company  from  proceeding 
to  collect  any  part  of  the  mortgage  indebtedness,  the  insured 
owner  was  entitled  to  have  the  amount  paid  to  the  mortgagee 
credited  in  satisfaction  of  the  mortgage  debt,  the  insurer  having 
paid  the  amount  without  disclaiming  liability,  and  to  have  the 
decree  of  foreclosure  surrendered  for  cancellation.  There  being 
no  provision  for  contribution  from  other  insurers  in  the  mort- 
gage clause,  the  court  could  not  read  any  such  provision  into  the 
contract  so  as  to  give  the  defendant  company  the  advantage  of 
the  payments  made  by  the  assured  companies. 

Same — Same — Right  of  Mortgagor  to  Recover  Difference  between 

insurance  Paid  and  Face  of  Policy: 

A  contract  of  insurance  is  a  contract  of  indemnity,  conse- 
quently where  an  insurer  paid  unto  a  mortgagee  the  full  amount 
of  the  mortgage  indebtedness,  which  was  in  excess  of  its  propoi^ 
tionate  part  of  the  whole  loss,  the  insured  or  mortgagor  was  not 
entitled  to  recover  the  difference  between  the  amount  of  such 
payment  and  Uie  face  of  the  policy. 

[Decree  in  part  for  complainant] 

Palmer  v.  McFadden  et  al.  (N.  J.  C.  of  Ch.) : 

98  Atlantic  Reporter  (September  7,  1916)  462. 
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Policy — Insurable  Interest — Evidence  Considered: 

Plaintiff  and  one  N  entered  into  an  executory  contract  for  the 
sale  of  certain  real  estate  to  N  to  be  used  by  him  in  the  conduct 
of  a  saloon  business.  N  paid  |1,000  towards  the  purchase  of  the 
proi^erty.  The  contract  contained  a  provision  requiring  N  to  use 
only  such  beers  as  were  manufactured  by  a  company  of  which 
plaintiff  was  an  officer.  The  laws  of  Michigan  provide  that  any 
contract  containing  any  such  provision  should  be  void.  Held^ 
That  the  contract  between  plaintiff  and  N  was  severable,  and 
therefore  not  void  in  its  entirety  and  that  N  therefore  acquired 
an  insurable  interest  in  the  property,  and  plaintiff  to  whom 
the  policy  was  payable  as  mortgagee  was  therefore  entitled  to 
recover. 
Policy — Use  and  Occupancy — Waiver: 

Where,  at  the  time  of  the  issuance  of  the  policy  illuminating 
gas  was  generated  in  the  building  contrary  to  the  provisions  of 
the  policy,  which  fact  was  Imown  to  the  agent  issuing  the  policy, 
there  was  a  waiver  of  forfeiture,  and  the  fact  that  there  was 
a  change  made  in  the  method  of  generating  the  gas  after  the 
issuance  of  the  policy  of  which  the  agent  did  not  know  was  im- 
material. 
Same — Faise  Swearing — Evidence  Considered: 

In  making  proofs  of  loss  the  cause  of  the  fire  was  stated  to 
be  unknown.  As  a  matter  of  fact,  insured  knew  that  immediately 
preceding  the  fire  the  air  was  charged  with  gasoline  fumes  and 
that  an  explosion  occurred  upon  the  lighting  of  a  match.  Held, 
That  the  failure  to  divulge  these  facts  did  not  amount  to  a  fraud 
or  false  swearing  on  the  part  of  the  assured. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Marx  V.  Williamsburgh  City  Fire  Ins.  Co.  (Mich.  S.  C.) : 

158  Northwestern  Reporter  (September  8,  1916)  1052. 

Parol  Contract — Evidence  Considered — Question  for  Jury: 

There  was  evidence  to  the  effect  that  the  insured  made  oral 
application  for  insurance  to  an  authorized  agent  of  the  company; 
that  the  application  was  accepted  by  such  agent  and  that  the 
required  fee  was  paid.  There  was  no  provision  of  the  charter  of 
the  company  expressly  forbidding  the  acceptance  of  such  a  parol 
application.  Held,  That  under  such  evidence  it  was  a  question 
for  the  Jury  as  to  whether  a  parol  contract  was  made  as  such 
a  contract  is  valid  and  binding. 

Mutual  Company — Charter — Rule  of  Construction: 

The  charter  of  the  company  provided:  "All  applications  for 
insurance  must  be  made,  to  the  secretary  or  his  agent  and  con- 
tain such  statements  in  regard  to  the  risk  of  the  property  insured 
as  the  Board  of  Directors  may  deem  proper  to  embody  in  the  ap- 
plication." Held,  That  such  a  provision  should  be  strictly  con- 
strued against  the  Insurer.  Held,  further,  That  while  the  con- 
clusion is  justifiable  that  by  inference  at  least  it  was  the  intention 
of  the  framers  of  the  charter  to  require  a  written  application,  if 
such  in  fact  had  been  the  intention  it  would  have  been  a  very 
small  and  easy  matter  to  have  said  so  in  words  that  would  leave 
nothing  to  implication. 
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Same — Same— Waiver: 

The  charter  and  by-laws  of  a  mutual  company  are  parts  of  the 
contract  of  insurance,  and  may  not  be  waived  by  the  officers  of 

the  company. 

« 

Same — ^Assignment — Endorsement: 

The  charter  of  the  company  provided:  "Any  member  may, 
upon  sale  of  his  property  transfer  his  policy  to  the  purchaser  by 
paying  a  fee  of  $1  and  obtaining  the  consent  of  the  president  and 
secretary  thereto  which  must  be  endorsed  on  said  policy."  Heldr 
That  an  assignment  of  the  policy  which  was  not  so  made  was 
not  binding  on  the  company. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Leonard  v.  Farmers  Mut.  Fire  Ins.  Co.  (Mich.  S.  C): 

158  Northwestern  Reporter  (September  8,  1916)  1041. 

Mutual  Benefit  Certificate — Waiver — Pleading: 

An  estoppel  or  waiver  of  the  conditions  in  a  benefit  cei> 
tificate,  in  order  to  be  available  to  the  beneficiary  in  an  action 
thereon,  must  be  specifically  and  "distinctly  pleaded,  and,  if  not  so 
pleaded,  evidence  of  such  estoppel  or  waiver  is  not  admissible 
at  the  trial. 

Same — Same — Assessments : 

The  payment  of  a  delinquent  assessment  to  the  insurer's  de- 
pository, which  had  no  right  to  waive  any  of  the  conditions  of  the 
contract  after  a  loss,  without  notice  of  such  loss,  which  payment 
the  company  refused  to  receive,  the  company  telling  the  mem- 
ber that  he  might  go  and  get  it  and  that  the  company  would  not 
accept  it,  would  not  entitle  the  member  to  recover,  there  being 
no  element  of  waiver  in  the  conduct  of  the  company. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Wolff  V.  German-American  Farmers'  Mut.  Ins.  Co.  (Okla. 
S.  C): 

159  Pacific  Reporter  (September  11,  1916)   480. 

Parol  Contract — Evidence  Considered: 

Plaintiff  had  directed  one  C  to  keep  her  property  insured. 
On  the  cancellation  of  an  original  policy  C  requested  insurance 
of  the  manager  of  the  defendant  company.  After  some  persuasion 
defendant's  manager  agreed  to  take  the  insurance,  and  on  May 
20  a  written  application  was  made.  On  May  27  C,  not  having 
received  the  policy  telephoned  to  the  office  of  the  defendant  and 
was  informed  that  the  policy  was  ready  but  not  signed  and  that 
it  would  be  delivered  on  the  following  Monday.  Entries  in  the 
books  of  defendant  made  in  the  ordinary  course  of  business  in- 
dicated that  it  considered  that  it  was  carrying  the  risk  from 
May  20.  The  property  was  destroyed  on  May  29.  Subse- 
quent to  the  fire  a  statement  was  made  to  C  showing  that  he 
had  been  charged  with  the  premium  for  the  insurance.  Held, 
That  this  evidence  was  sufficient  to  establish  that  there  was  a 
completed  parol  contract  of  insurance  at  the  time  of  the  fire. 
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Same— Validity: 

A  parol  contract  of  insurance  is  valid. 
Action  on  Policy — Agent  of  Insurer  as  Agent  of  Insured: 

Where  plaintiff  directed  an  insurance  agent  "to  take  care 
of  her  insurance  and  to  see  that  she  was  covered"  she  thereby 
constituted  him  her  agent  to  keep  her  insured  in  the  amount 
specified. 
Same — Same— Cancellation : 

By  directing  an  agent  "to  take  care  of  her  insurance  and  to 
see  that  she  was  covered"  insured  thereby  authorized  such  agent 
to  accept  notice  of  cancellation  of  policies  then  in  existence  on 
her  property. 
Same — Act  of  Agent — Ratification: 

The  ratification  of  the  act  of  an  agent  in  accepting  cancel- 
lation of  a  policy  and  obtaining  a  policy  in  another  company  is 
valid  though  made  subsequent  to  a  loss. 
Same— Same— Same : 

Insured  by  filing  claim  and  demanding  payment,  thereby  rati- 
fied the  action  of  her  agent  in  accepting  notice  of  cancellation 
of  an  original  policy  and  the  procurance  of  a  new  policy  in  its 
stead. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Ferrar  v.  Western  Assur.  Co.  (Cal.  D.  C.  A.) : 

159  Pacific  Reporter  (September  18,  1916)  609. 

Policy — Contract — Evidence  Considered: 

The  policy,  upon  its  face,  did  not  describe  the  goods  in- 
sured, there  being  a  blank  space  left  for  such  description.  There 
was  included  in  the  envelope  in  which  the  policy  was  delivered 
a  paper  containing  a  description  of  the  goods  on  which  was 
printed  an  iron-safe  clause.  Heldf  That  the  paper  containing 
the  iron-safe  clause  was  no  part  of  the  policy. 

Same— Same— Knowledge  of  Insured  of  Terms  of  Contract: 

That  the  insured  did  not  know  that  there  was  to  be  an  iron- 
safe  clause  in  his  policy  would  make  no  difference  if  it  was  in 
fact  a  part  of  the  policy  which  was  accepted  by  him. 

Slime— Contract — Application : 

That  the  property  intended  to  be  insured  was  not  de- 
scribed in  the  face  of  the  policy  was  immaterial  where  the  prop- 
erty was  described  in  the  application  which  was  attached  to  the 
policy  and  was  referred  to  in  the  face  thereof  and  made  a  part 
of  the  same. 

Same— Co-Insurance  Clause— Measure  of  Recovery: 

The  policy  containing  an  80  per  cent,  co-insurance  clause, 
the  insured  was  a  co-insurer  of  the  risk  for  20  per  cent,  of  its 
valae. 

Same— Proof  of  Loss — Waiver: 

Waiver  of  proof  of  loss  should  be  dated  from  the  time  of 
the  examination  of  the  insured. 
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Same — Ownership — Estoppel : 

That  insured  had  previous  to  the  issuance  of  the  policy  trans- 
ferred an  interest  in  the  property  to  his  son  would  not  render 
the  policy  void  where  the  agent  at  the  time  of  the  issuance  of 
the  policy  was  divested  of  the  facts. 

Same — ^Termination — Part  Payment: 

The  payment  of  the  full  amount  insured  on  several  items  does 
not  terminate  the  policy  as  to  other  items  insured,  but  the  same 
will  remain  a  subsisting  contract  unless  canceled  by  one  of  the 
parties  in  accordance  with  the  terms  thereof. 

Action   on   Policy — Measure  of   Recovery — Expenses  of  Adjust- 
ment: 
Where  the  adjusters  were  regularly  employed  by  the  insurer 

at  a  salary  without  reference  to  the  attempted  adjustment  of 

the  loss  suit  on  it  was  proper  to  refuse  to  make  any  allowance 

for  their  time. 

[Judgment  for  plaintiff  below.  Here  modified  and  affirmed 
against  company.] 

Merchants  and  Bankers'  Fire  Underwriters  v.  Brooks  (Tex. 
C.  C.  A.) : 

188  Southwestern  (September  20.  1916)  24S. 

Action  on  Policy — ^Authority  of  Agent — Question  for  Jury: 

It  was  claimed  by  the  company  that  the  original  policy  had 
been  canceled  and  another  policy  issued  in  a  smaller  amount 
in  substitution  therefor.  The  substitution  took  place  in  pursu- 
ance of  an  agreement  between  the  company  and  an  attorney  al- 
leged to  have  had  authority  to  represent  the  insured  in  the  mat- 
ter. The  insured  denied  this  authority  and  there  was  evidence 
to  the  effect  that  the  said  agent  did  not  have  such  authority. 
Held,  That  under  such  evidence  it  was  error  to  refuse  to  submit 
that  issue  to  the  Jury. 

Same — Cancellation — Notice  to  IMortgagee: 

The  policy  contained  a  loss  payable  clause  in  favor  of  the 
mortgagee.  It  contained  a  condition  that  it  might  be  canceled 
on  five  days'  notice  biit  did  not  stipulate  to  whom  the  notice 
should  be  given.  Held,  That  notice  of  cancellation  to  the  mort- 
gagee was  necessary  to  cut  ofT  his  rights. 

[Judgment  for  plaintiff  below.  Motion  by  plaintiff  and  inter- 
vener for  new  trial  overruled.  Reversed  on  their  appeal 
against  company.] 

Glasscock  et  al.  v.  Liverpool  and  London  and  Globe  Ins. 
Co.  (Tex.  C.  C.  A.) : 

188  Southwestern  Reporter  (September  27.  1916)  281. 

Policy — ^Assignment — Form : 

A  policy  of  fire  insurance  may  h6  pledged  or  assigned  orally, 
as  well  as  by  means  of  a  written  instrument 

Same— Insurable  Interest — Statute: 

A  creditor  who  loans  to  a  business  concern  money  and  takes 
as  collateral  security  to  such  loan,  an  assignment  or  pledge  of  a 
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fire  insurance  policy  on  the  goods  used  by  the  borrower  in  the 
business  for  which  the  loan  is  made,  has  an  insurable  interest 
in  said  goods  under  the  provisions  of  Sec.  6,466,  Compiled 
Laws  N.  D.  of  1913,  which  provides  that  "every  interest  in  the 
property,  or  any  relation  thereto,  or  liability  in  respect  thereof 
of  such  a  nature  that  a  contemplated  peril  might  directly  dam- 
nifiy  the  insured  is  an  insurable  interest/' 

Same — ^Assignment — Bankruptcy: 

An  assignment  of  a  policy  as  security  for  a  debt  even  though 

made  within  four  months  of  the  insured's  act  of  bankruptcy,  is 

not  an  unlawful  preference  of  creditors  where  the  policy  was 

pledged  prior  to  that  time  on  account  of  credit  theretofore  given. 

[Judgment  for  assignee  below.     Here  affirmed  against  society.] 

Hecker  v.  Commercial  State  Bank  (N.  D.  S.  C.) : 

169  Northwestern  Reporter  (September  29,  1916)  97. 


Foreign  Company — State  Regulation: 

A  state  may  impose  stringent  conditions  upon  foreign  com- 
panies incident  to  the  transaction  within  its  limit  of  the  busi- 
ness of  insurance,  even  to  the  extent  of  excluding  them  alto- 
gether. 

Same— Fire  Department  Tax — Liability  of  Reinsurer: 

Greater  New  York  charter  as  amended  provides  for  the  pay- 
ment to  the  fire  commissioner  for  the  benefit  of  the  fire  depart- 
ment of  a  tax  of  $2  on  the  hundred  upon  the  amount  of  all  pre- 
miums received  "for  any  insurance  against  loss  or  injury  by 
fire  in  the  city  effected."  Held,  That  the  word  "any"  is  suf- 
ficiently broad  to  take  in  every  form  of  insurance  against  loss 
or  injury  by  fire,  including  reinsurance,  the  latter  word  being 
defined  as  a  contract  that  one  insurer  makes  with  another  to 
protect  the  first  from  the  risk  he  has  already  assumed. 

dame— Same— Agent : 

The  United  States  manager  of  a  foreign  company,  negotiat- 
ing with  other  insurers  for  reinsurance  of  risks  placed  by  them, 
"Is  an  agent"  within  that  provision  of  the  Greater  New  York 
charter  relating  to  the  collection  of  a  premium  tax  for  the  benefit 
of  the  fire  department. 

[Judgment  for  plaintiff.] 

Adamson,  City  Fire  Conmiissioner  v.  Schreiner   (N.  Y., 
Tr.  Tr.): 

160  New  York  Supplement  (October  2,  1916)  745. 

Mutual  Company — Contraet — Statute: 

The  Act  of  August  17,  1906  (Acts  Ga.  1906,  p.  107)  entitled: 
''An  Act  fixing  and  regulating  the  manner  in  which  contracts 
and  policies  of  insurance,  whether  life  or  property,  shall  be  issued 
and  made  in  this  state"  and  requiring  the  attachment  of  the  ap- 
plication on  penalty  that  it  shall  not  be  received  in  evidence, 
iB  not  applicable  in  a  case  where  suit  is  brought  by  one  or  more 
policyholders  to  establish  the  liability  of  other  policyholders  to 
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pay  assessments  and  to  compel  them  to  contribute  to  the  pay- 
ment of  losses  sustained  by  the  complainants. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  defend- 
ants.] 

Alma  Gin  and  Milling  Co.  et  al.  v.  Peoples  et  al.   (Ga. 
S.  C.) : 

89  Southeastern  Reporter  (October  7,  1916)  820. 

Action  on  Policy — Waiver — Burden  of  Proof: 

Where  a  policy  of  fire  insurance  contained  a  clamse  that, 
unless  otherwise  provided  by  agreement  indorsed  thereon,  it 
should  be  void  if  the  insured  then  had  or  procured  other  insur- 
ance on  property  covered  in  whole  or  in  part  by  such  policy,  if 
it  be  shown  that  at  the  time  of  the  issuance  of  such  policy  the 
insured  had  other  insurance  on  the  property,  but  the  insured 
should  seek  to  avoid  the  effect  of  such  clause  by  setting  up  a 
waiver  thereof,  the  burden  of  showing  such  waiver  would  rest 
on  the  insured  thus  asserting. 

Same — Same — Constructive  Notice: 

In  order  to  work  a  waiver  constructive  notice  to  the  insurer 
is  not  sufficient. 

Policy — Sole  Own e rah ip— Bond  for  Title: 

Where  a  policy  for  fire  insurance  contains  a  clause  that,  un- 
less otherwise  provided  by  agreement  indorsed  upon  it,  it  should 
be  void  if  the  interest  of  the  insured  be  other  than  the  uncon- 
ditional and  sole  ownership,  or  if  the  subject-matter  of  insur- 
ance be  a  building  on  ground  not  owned  by  the  insured  in  fee 
simple,  the  fact  that  the  insured  held  under  a  bond  for  title  at 
the  time  when  the  insurance  was  effected  would  not  alone  be 
sufficient  to  answer  the  requirements  of  such  a  clause. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Liverpool  and  London  and  Globe  Ins.  Co.  v.  Hughes  (Ga. 
S.  C.) : 

89  Southeastern  Reporter  (October  7,  1916)  817. 

Action  on  Policy — Performance— Pleading: 

It  is  encumbent  upon  the  plaintiff,  in  an  action  on  a  policy, 
to  show  affirmatively  that  the  condition  contained  in  the  policy 
had  been  performed.  If  a  legal  excuse  is  relied  upon  for  its 
non-performance  such  excuse  must  be  pleaded. 

Same— Appraisement — Disagreement: 

Where  the  insurer  wrote  to  the  .insured  that  it  disagreed 
with  him  "as  to  the  amount  of  wool  alleged  to  have  been  de- 
stroyed in  pounds  and  value  per  pound,  and  as  a  whole,  and  as 
to  the  amount  of  loss  claimed  thereon,"  that  was  a  sufficient  dis- 
agreement upon  its  part  as  to  require  the  insured  to  comply 
with  the  contractual  provision  relating  to  appraisal.  It  was  not 
necessary  that  the  insurer  should  have  made  a  bona  fide  investi- 
gation of  the  loss  and  a  definite  ascertainment  of  the  amount 
and  submitted  same  to  the  insured  before  he  was  required  to  act. 
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Same— Same — ^Waiver: 

A  telephone  conversation  between  the  insured  and  an  ad- 
juster in  which'  insured  proposed  a  plan  of  arbitration  and  to 
which  proposition  the  adjuster  made  no  reply,  was  not  an 
estoppel  or  waiver  of  the  appraisal  condition  of  the  policy. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Weil  et  al.  v.  Connecticut  Fire  Ins.  Co.  (Highland  C.  A.) : 

37  O.  C.  C.  263. 

Policy — Proof  of  Loaa— Forfeiture: 

The  filing  of  proofs  of  loss  more  than  sixty  days  after  loss 
will  not  prevent  recovery  in  the  absence  of  a  condition  in  the 
policy  declaring  a  forfeiture. 

Same — Same — Delivery  to  Agent: 

Delivery  of  proofs  of  loss  to  a  general  agent  of  the  company 
is  a  delivery  to  the  company. 

Same — Ownership — Evidence  Considered: 

The  transfer  of  the  legal  title  to  a  trustee  for  the  sole  bene- 
fit of  the  Insured  so  that  if  the  property  was  destroyed  the  whole 
loss  would  fall  upon  the  insured,  does  not  constitute  such  a 
change  in  interest  as  to  render  the  policy  void. 
Same — Proofs  of  Loss — Forfeiture: 

Where  a  policy  provides  that  the  loss  shall  not  be  payable 
until  sixty  days  after  proofs  of  loss,  and  contains  no  provision 
for  forfeiture  for  failure  to  make  proof  within  stipulated  time, 
the  failure  to  file  proofs  of  loss  within  that  time  merely  post- 
pones the  time  of  payment  of  the  loss. 
[Judirment  for  plaintiff.] 
Wood  V.  Connecticut  Fire  Ins.  Co.: 

26  O.  D.  450. 

Action  on  Policy — ^Agency — Burden  of  Proof: 

The  company  denied  that  the  person  undertaking  to  issue 
the  policy  was  its  agent  Held,  That  agency  having  been  denied 
it  was  encumbent  upon  plaintiff  to  prove  that  the  person  under- 
taking to  issue  the  policy  was  an  actual  agent  of  the  company 
or  that  it  was  estopped  to  deny  the  existence  of  such  agency. 

Same — Same— Ostensible  Agency: 

The  agent  of  the  company  was  a  woman.  She  testified  that 
she  had  issued  no  policies  of  the  company  in  that  locality. 
Other  policies  than  that  sued  on  were  in  fact  issued,  evidently 
by  her  husband,  who  issued  the  policy  sued  on.  The  general 
manager  of  the  company  did  not  know  that  its  agent  was  a 
woman  and  had  previously  dealt  with  the  husband,  believing  that 
he  was  the  agent.  The  letters  by  the  husband  to  the  Company 
were  signed  in  the  name  of  his  wife.  Held,  That  this  evidence 
was  suflScient  to  show  ostensible  authority  on  the  part  of  the 
husband  as  agent  of  the  company. 

Same-— Countersigning — Statute: 

Sec.  6,059-86,  3  Rem.  &  Bal.  Code  (Wash.)  which  provides 
that  it  shall  be  unlawful  for  an  insurance  company  to  write  a 
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policy  tmless  countersigned  by  a  duly  authorized  agent  does  not 
necessarily  make  a  policy  void  if  not  so  signed.  Such  statute 
does  not  make  the  policy  void  by  its  express  terms  as  its  pur- 
pose was  to  place  restrictions  on  insurance  companies. 

Same — Cancellation — Waiver: 

The  provision  for  five  days'  notice  of  cancellation  is  for  the 
benefit  of  the  insured  and  may  be  waived  by  him. 
Same — Same — Substituted  Policy: 

Where  an  agent,  on  receiving  notice  from  his  company  to 
cancel,  proceeded  to  the  insured's  place  of  business  and  notified 
insured  of  the  company's  action,  and  the  insured  assented,  pro- 
vided the  risk  was  rewritten  in  some  other  company,  there  was 
a  waiver  of  the  five  days'  notice  of  cancellation  and  such  can- 
cellation became  effective  upon  the  writing  of  the  other  policy. 

[Judginent  for  company   below.     Here   reversed   against  com- 
pany.] 

Violette  v.  Ins.  Co.  of  the  State  of  Pennsylvania  (Wash. 
S.  C.) : 

159  Pacific  Reporter  (October  9.  1916)   896. 

Action  on  Policy — Defenses — Waiver: 

Where  the  only  defense  urged  by  the  insurer  was  that  the 
policy  had  been  canceled  by  agreement,  it  will  be  held  to  have 
waived  the  breach  of  a  condition  in  the  policy  against  vacancy. 

Same — Cancellation — Burden  of  Proof: 

The  burden  of  proving  that  the  policy  was  canceled  by 
mutual  agreement  was  upon  the  insurer. 

Same — Same — Evidence  Considered: 

Where  insured  surrendered  his  policy  and  received  the  un- 
earned portion  of  the  premium,  on  representations  by  the  com- 
pany's agent  that  it  had  the  right  to  cancel  on  a  minute's  notice. 
the  cancellation  could  not  be  deemed  to  have  been  by  mutual 
consent,  and  the  acts  of  the  insured  under  the  circumstances 
were  not  a  waiver  of  written  notice. 

[Judsrment  for  plaintiff.] 

Bragg  V.  Royal  Ins.  Co.,  Ltd.  (Me.  S.  J.  C.) : 

98  AtlanUc  Reporter  (October  12.  1916)  632. 

Policy — Measure  of  Recovery — Profits: 

A  policy  insuring  specified  property,  to-wit,  lumber,  staves 
and  timber  products  does  not  extend  to  cover  the  profits  of  the 
insured  in  such  property. 

Same— Rule  of  Construction — Parol  Evidence: 

The  same  rules  of  construction  which  apply  to  other  con- 
tracts apply  also  to  insurance  contracts.  The  policy  is  to  be 
construed  according  to  its  terms.  There  can  be  no  resort  to 
parol  evidence  except  in  latent  ambiguity. 

Same— Measure  of  Recovery: 

Parol  evidence  was  offered  to  the  effect  that  it  was  the 
imderstanding  between  insured  and  the  agent  that  the  policy 
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should  extend  to  "any  interest"  which  the  insured  had  in  the 
property.  Held,  That  even  if  this  evidence  were  admitted  it 
could  not  have  the  effect  of  extending  the  policy  to  loss  of 
profits. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Connecticut  Fire  Ins.  Co.  v.  W.  H.  Roberts  Lumber  Co. 
(Va.  S.  C.  A.) : 

89  Southeastern  Reporter  (October  14,  1916)  945. 

Policy — Iron-Safe  Clause — Forfeiture: 

Where  the  petition  showed  an  absolute  breach  of  the  iron- 
safe  clause  by  the  insured,  there  could  be  no  recovery. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Royal  Exchange  Assur.  Co.  of  London,  Eng.  v.  Gilmore 
(Ga.  C.  A.) : 

89  Southeastern  Reporter  (October  14,  1916)  1047. 

Action  on  Policy — Limitation  of  Action — Waiver: 

A  denial  of  partial  liability  is  a  waiver  of  the  provision 
limiting  the  time  within  which  suit  may  be  brought. 

Same — ^Appraisement — Validity: 

The  partiality  of  an  appraiser  appointed  by  the  insurer  is  a 
good  defense  against  the  appraisement. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  company.] 
Fass  V.  Liverpool  &  London  &  Globe  Ins.  Co.  (S.  C.  S.  C.) ; 
Same  v.  North  Carolina  Home  Ins.  Co.; 
Same  v.  Ins.  Co.  of  North  Carolina: 

89  Southeastern  Reporter  (October  14,  1916)  1040. 

Conspiracy  to  Commit  Arson — insufficient  Evidence: 

Where  the  evidence  showed  no  more  than  that  one  M  owned 
certain  property;  that  it  was  burned;  that  he  had  an  opportunity 
to  bum  it;  that  the  property  was  insured;  and  that  the  accused, 
as  mortgagee,  got  what  insurance  was  paid,  there  was  no  such 
showing  sufficient  to  sustain  a  conviction  of  accused  for  con- 
spiracy to  commit  arson. 

[Accused  convicted  below.    Here  reversed.] 

State  V.  Saling  (Iowa  S.  C.) : 

159  Northwestern  Reporter  (October  20,  1916)  255. 

Policy— Fall  of  Building— Lightning: 

A  policy  of  insurance  contained  the  provisions:  "Lightning 
Clause. — This  policy  shall  cover  any  direct  loss  or  damage 
caused  by  lightning,  *  *  *  meaning  thereby  the  commonly 
accepted  term  lightning  and  in  no  case  to  include  loss  or  dam- 
age by  cyclone,  tornado  or  windstorm."  "If  a  building  or  any 
part  thereof  fall,  except  as  the  result  of  fire,  all  insurance  by 
this  policy  on  such  building  or  its  contents  shall  immediately 
cease."    The  insured  frame  building  had  been  struck  by  light- 
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nin^.  and  had  be^un  to  bom  irben  mil  tlie  edifice  abore  the  floor 
of  the  first  story  was  lifted  bj  a  Uwnado  and  deposited  about  200 
feet  awaj,  where  it  conunaed  to  bani  vntU  wholly  destroyed. 
Held,  That  the  fallen  building  daase  did  not  apply,  and  that  the 
insurer  was  liable. 

[Judgment  for  plaintiff  below  here  aiBimed  asainst  company.] 
Wigg  T.  Girard  Fire  A  Marine  Ins.  Ca  (Neb.  S.  C.) : 
Same  t.  American  Ins.  Co.: 

159  Xorthwestera  Reporter  (October  27.  1916)  416. 

Policy — Proof  of  Loss — ^Waiver: 

Under  an  insurance  policy  reoniring  the  famishing  of  a 
sworn  statement  by  the  assured  as  a  condition  precedent  to  the 
payment  of  loss,  an  absolute  denial  of  liability  by  the  company 
within  the  time  limited  for  the  furnishing  of  the  statement  ren- 
ders that  act  unnecessary. 

Same — Same — Same : 

An  additional  clause  in  such  a  policy,  wniVing  the  claim  Yoid 
in  case  the  sworn  statement  is  not  furnished  adds  nothing  sub- 
stantial to  the  policy  so  far  as  the  furnishing  of  the  statement  is 
concerned.  A  claim  that  cannot  be  collected  is,  in 'every  prac- 
tical sense,  a  void  claim.  Hence  the  absolute  denial  of  liability 
excused  the  insured's  failure  to  furnish  the  sworn  statement 

[Judgment  for  plaintiff  below.   Here  alllrmed  against  company.] 
Kutschenreuter  v.  ProTidence-Washington  Ins.  Co.   (Wis. 
S.  a): 

159  Northwestern  Reporter  (October  27.  1916)  562. 

Pol  icy — ^Vacancy — Forfeiture : 

Where  it  did  not  appear  from  the  evidence  that  there  was 
any  vacancy  clause  attached  to  the  policy,  notwithstanding  state- 
ments by  the  company  that  there  was  such  a  clause  so  attached, 
the  policy  was  not  avoided  by  reason  of  the  fact  that  the  prop- 
erty had  been  vacant  and  was  vacant  at  the  time  of  its  de- 
struction. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  company.] 
Farmers  Protective  Fire  Ins.  Co.  v.  Portrum  &  Altman 
(Ga.  S.  C.) : 

90  Southeastern  Reporter  (October  28,  1916)    49. 


Note — ^The  irregularity  in  folioing  of  the  foregoing  ten  pages 
is  due  to  the  exigencies  of  a  plan  adopted  by  the  publishers  this 
year  whereby  it  has  been  possible  to  place  this  volume  in  the 
hands  of  subscribers  several  weeks  earlier  than  formerly. 
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Action  on  Policy — DItappeanince— Pleading: 

In  an  action  on  a  policy  of  life  insurance,  based  upon  the 
presumption  of  the  death  of  the  insured,  the  complaint  is  suffi- 
cient when  from  the  facts  alleged  such  presumption  arises  even 
though  death  is  not  specifically  averred. 

Same — Same — Same : 

The  presumption  of  death  arising  from  seven  years  absence 
may  be  invoked  to  aid  in  determining  the  sufficiency  of  a  com- 
plaint predicated  on  death  arising  from  unexplained  absence. 

Same — Same— Time  of  Death: 

The  presumption  of  death  arising  from  facts  properly  pleaded 
raises  no  presumption  as  to  the  time  of  death. 

Same— Same — Question  for  Jury: 

The  testimony  established  that  insured  left  home  intending 
to  abandon  his  wife  and  to  seek  a  place  where  she  could  not 
find  him.  Following  his  disappearance  neither  the  wife  nor  in- 
sured's brothers  and  sisters,  whom  he  had  previously  been  in  the 
habit  of  communicating  with,  ever  heard  from  him.  Insured  had 
a  child  of  whom  he  was  very  fond.  Before  leaving  he  had  stated 
that  he  intended  to  take  care  of  her  and  treat  her  right.  The 
Christmas  following  his  disappearance  he  sent  her  a  package. 
After  that  he  never  commimicated  with  the  child.  Insured  had 
been  a  heavy  drinker.  Search  had  been  made  to  ascertain  his 
whereabouts  without  success.  Held,  That  while  insured's  failure 
to  communicate  with  his  wife  and  brothers  and  sisters,  in  view 
of  his  intention  to  abandon  his  wife  to  seek  a  place  where  she 
could  not  find  him,  furnished  no  evidence  upon  which  the  pre- 
sumption of  death  might  arise,  his  failure  to  communicate  with 
the  daughter,  of  whom  he  admittedly  thought  much  when  con- 
sidered with  the  evidence  as  to  his  habits  and  of  the  inability 
of  those  interested  to  find  any  trace  of  him,  constituted  facts 
sufficient  to  take  case  to  a  Jury. 

Same — Same — Presumption : 

The  general  rule  is  that  if  a  person  has  been  absent  from 
his  place  of  residence  for  a  period  of  seven  years  or  more  and  in 
that  time  has  not  been  heard  from  by  anyone  who  would  naturally 
hear  from  him  were  he  alive,  the  presumption  arises  that  he  is 
dead,  unless  diligent  inquiry  has  been  made  to  ascertain  his 
whereabouts.  But  that  presumption  does  not  arise  when  absence 
and  silence  would  be  necessary  to  accomplish  the  purpose  for 
which  the  absentee  left.  One  relying  on  unexplained  absence 
must  prove  it  and  must  prove  more  than  the  mere  fact  of  absence 
by  producing  evidence  to  Justify  the  inference  that  death  is  the 
probable  reason  why  nothing  is  known  of  the  missing  person. 

]0>Llfe-l  (115) 
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Same — Same — Sufficiency  of  Search: 

Where  unexplained  absence  is  relied  upon  to  establish  death, 
the  question  whether  the  Inquiries  made  to  locate  the  absentee 
were  sufficiently  wide  to  lay  the  foundation  for  the  presumption 
is  for  the  jury. 

Same— Same — Evidence : 

The  presumption  of  death  arising  from  seven  years  absence 
being  relied  upon  by  the  plaintlfT,  the  mortality  table  set  out  in 
Sec.  2490  T.  S.  Col.  1908,  by  which  section  such  table  is  made 
competent  evidence  in  civil  actions  to  establish  the  expectancy 
of  any  person,  was  competent  evidence  on  behalf  of  the  company 
not  as  a  conclusion  as  to  the  duration  of  the  life  of  the  insured, 
but  as  a  circumstance  for  the  consideration  of  the  jury. 
Same — Same— I  natructlon : 

Where  absence  is  relied  on  to  establish  death  the  insurer  is 
entitled  to  an  instruction  to  the  effect  that  if  the  circumstances 
of  the  cape  were  such  as  to  account  for  the  absence  of  the  insured 
without  tidings,  without  presuming  his  death,  the  presumption  of 
death  would  not  attach. 
Sa  me — Sa  m  e — Sa  m  e : 

The  jury  were  instructed:  If  you  believe  from  the  evidence 
that  it  would  be  improper  that  the  said  J.  H.  would  communicate 
with  the  plaintiff,  then  the  mere  fact  of  such  absence  for  seven 
years  and  his  failure  to  communicate  with  the  plalntifT  will  not 
raise  the  presumption  that  he  was  dead  and  further:  "if  you 
believe  from  all  the  evidence  in  this  case  that  it  is  as  probable 
that  the  said  J.  H.  was  living  at  the  tftne  this  suit  was  commenced 
as  it  is  that  he  was  not  living  at  that  time  your  verdict  must  be 
for  the  defendant,"  and  further,  that  if  the  evidence  left  the 
question  "evenly  balanced"  the  verdict  should  be  for  the  defend- 
ant. Held,  That  "evenly  balanced"  means  equal  in  weight  or 
force.  "Improbable"  means  unlikely  to  be  true  or  to  occur;  not 
to  be  readily  believed.  "Probable"  is  defined  as  having  more 
evidence  for  than  against.  But  neither  of  these  words  conveyed 
to  the  jury  the  real  point  for  them  to  consider;  namely,  that  the 
absence  and  silence  of  the  assured  for  seven  years  would  not 
raise  the  presumption  of  death  if  from  all  of  the  evidence  in  the 
case  his  absence  and  silence  could  be  accounted  for  without  as- 
suming he  was  dead.  That  was  the  test  which  the  jury  should 
have  been  directed  to  apply  and  the  failure  to  so  instruct  them 
was  reversible  error. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

New  York  Life  Ins.  Co.  v.  Hoick  (Col.  S.  C.) : 

151    Pacific  Reporter   (November  1,    1915)    916. 

Policy — Good  Health — Pleading: 

The  policy  containing  a  provision  that  no  obligation  was  as- 
sumed prior  to  its  date  nor  unless  the  insured  were  alive  and 
in  sound  health  on  the  date  of  its  delivery,  ill  health  of  insured 
at  the  time  of  delivery  would  constitute  good  defense  if  pleaded; 
but  not  being  pleaded  it  could  not  be  urged  for  the  first  time  on 
appeal. 
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Application — Fraudulent    SUtements    as    to    Material    Matter — 

Warranty: 

The  policy  providing  that  the  statements  made  by  the  in- 
sured In  his  application  should,  In  the  absence  of  fraud,  be 
deemed  representations  and  not  warranties,  it  follows  as  a  corol- 
lary that  if  a  statement  as  to  a  material  matter  was  fraudulently 
mAde,  then  such  statements  should  be  construed  as  a  warranty. 

Same — False  Statements  as  to  Health — Statute: 

Since  the  adoption  of  Art.  4947  R.  S.  Tex.  1911,  providing  that 
misstatements  in  an  application  shall  not  constitute  any  defenses 
unless  "the  matter  or  thing  misrepresented  was  material  to 
the  risk  or  actually  contributed  to  the  contingency  or  event  upon 
which  said  policy  became  due  and  payable'*,  warranties  and  rep- 
resentations stand  upon  the  same  level  and  before  the  falsity  of 
either  shall  be  sufficient  ground  for  avoiding  liability  the  thing 
warranted  or  represented  must  have  been  material  to  the  risk 
or  actually  contributed  to  the  contingency  or  event  which  ren- 
dered the  policy  payable. 

Same — Same — When  Cause  for  Forfeiture: 

To  avoid  a  policy  for  misrepresentation  a  false  statement 
must  have  been  made  wilfully  and  with  the  intent  to  deceive,  and 
must  have  been  relied  upon  by  the  insurer;  a  misrepresentation 
made  innocently  and  in  the  belief  that  it  was  true  will  not  avoid 
the  policy. 

Same — Same— Forfeiture : 

In  his  application  insured  stated  that  he  was  in  good  health 
and  had  never  suffered  from  consumption.  As  a  matter  of  fact 
he  had  consulted  a  physician  within  a  few  weeks  preceding  his 
application  and  had  been  advised  that  he  had  a  bad  lung  and  was 
suffering  from  tuberculosis.  The  insured  was  a  16-year-old  boy 
and  it  is  contended  that  a  physician  did  not  explain  to  him  what 
tuberculosis  was  and  that,  although  he  had  been  told  that  he  had 
tuberculosis,  it  did  not  follow  that  he  knew  he  had  consumption 
and  that  answering  as  he  did  that  he  did  not  have  consumption 
is  no  evidence  of  bad  f^th.  Held,  That  the  insured  at  least 
knew  that  he  was  not  in  good  health  when  he  represented  that 
he  was,  and  the  matters  being  material  to  the  risk  and  actually 
contributing  to  the  insured's  death  there  could  be  no  recovery. 

[Judgment  for  plaintiff  below.     Here  reversed  and   rendered  in 
favor  of  company.] 

American  National  Ins.  Co.  v.  Anderson  (Tex.  C.  C.  A.) : 

179   Southwestern   Reporter    (November   3,    1915)    66. 

Action  on  Policy — Misrepresentations — Question  for  Jury: 

Defense  was  made  on  the  ground  that  insured  in  his  answers  to 
questions  put  to  him  by  the  agent  of  the  company  and  the  medi- 
cal examiner  had  made  false  and  fraudulent  statements  of  facts. 
The  application  was  not  attached  to  the  policy.  The  agent  testi- 
fied that  the  insured  had  signed  the  application  in  blank  and  that 
on  the  following  day  he  had  dictated  the  answers  made  to  him  to 
his  stenographer  who  inserted  them  in  the  blank  application.  The 
medical  examiner  testified  that  he  propounded  the  questions  in 
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the  medical  blank  and  Inserted  the  answers  made  by  the  insured 
who  thereafter  signed  the  blank  in  his  presence.  The  insured 
was  unable  to  read  or  write  English.  Held,  That  both  parts  of 
the  application  rise  no  higher  than  the  testimony  of  the  two 
witnesses  as  to  the  accuracy  of  the  answers  purporting  to  have 
been  made  by  the  insured;  that  the  testimony  was  therefore  oral 
and  was  for  the  Jury;  and  that  the  submission  of  the  clause  to  the 
Jury  as  to  whether  or  not  insured  had  made  the  answers  appear- 
ing in  the  two  blanks  was  proper. 

[Judgment  for  plaintiff.] 

Feinberg  v.  New  York  Life  Ins.  Co.  (Allegheny  Co.  C.  P.) : 
63  Pttsibur^h  Legal  Journal  (November  «,  1915)  601. 

Policy — Repudiation — Damages: 

Where  parties  entered  into  a  contract  embodying  mutual  and 
inter-dependent  conditions  and  obligations,  and  one  of  the  parties 
thereto  disables  himself  from  performing  or  prevents  the  other 
party  from  performing,  or  before  the  time  of  performance  ar- 
rives repudiates  the  contract,  and  refuses  to  be  bound  thereby, 
communicating  such  repudiation  to  the  company,  the  laUer  is 
not  only  excused  from  further  performance  on  his  part,  but  may, 
at  his  option,  treat  the  contract  as  terminated  for  all  purposes  of 
performance  and  may  maintain  an  action  at  once  for  damages 
occasioned  by  such  repudiation  without  awaiting  the  time  fixed 
by  the  contract  for  performance. 

Same — Same — Remedies: 

Where  an  insurer  repudiates  its  contract  and  denies  liability 
thereunder,  and  refuses  to  receive  premiums  the  policyholder 
may  pursue  either  of  three  courses,  viz:  1st,  he  may  elect  to 
consider  the  policy  at  an  end  and  recover  the  equitable  and  Just 
value  of  the  policy;  2d,  he  may  institute  proceedings  to  have  the 
policy  adjudged  to  be  in  force;  3d,  he  may  tender  the  premiums 
and  If  acceptance  is  refused  wait  until  the  policy  becomes  pay- 
able and  then  test  the  forfeiture  in  a  proper  action  on  the  pol- 
icy. In  such  cases,  however,  the  policyholder  may  not  treat  his 
policy  as  in  force  and  effect  and  still  preserve  his  right  to  sue 
for  damages  for  its  breach. 

Same — Same — Evidence  Considered: 

Where  an  insurer  never  controverted  the  fact  of  its  liability 
for  Insured's  disability  up  to  the  time  of  the  refusal  to  accept 
further  premiums,  and  such  refusal  was  made  because  of  in- 
sured's failure  to  pay  a  certain  premium  when  it  became  due, 
or  to  furnish  a  proper  health  certificate,  there  was  no  repudia- 
tion of  the  contract  on  which  insured  could  predicate  an  action 
for  damages. 

Same — Entirety  of  Contract: 

A  contract  of  insurance  against  both  disability  and  death 
for  a  single  consideration  is  not  a  severable  contract. 

Same — Repudiation — Estoppel : 

After  the  alle^e^ed  repudiation  of  the  contract  by  the  insurer  the 
insured  instead  of  treating  the  contract  as  rescinded  and  ended, 
except  for  the  purpose  of  recovery  of  damages  on  account  of 
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such  repudiation,  elected  to  still  treat  the  contract  in  force  for 
recovery  of  benefits  thereunder.  Held,  That  by  thus  electing  to 
keep  the  policy  alive  for  his  own  benefit  insured  kept  it  alive 
for  all  purposes  and  was  estopped  from  afterwards  predicating 
a  suit  thereon  for  repudiation. 

[Jude^ment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Indiana  Life  Endowment  Co.  v.  Camithan  (Ind.  App.) : 

109  Northeastern  Reporter   (November  9,   1916)    861. 

Action  on  Policy — Pleading — Presumption: 

In  the  absence  of  a  transcript  of  evidence,  it  will  be  pre- 
sumed on  appeal  that  the  premiums  necessary  to  keep  the  policy 
in  force  were  paid. 

Same — Same— Premium: 

Allegations  to  the  effect  that  the  policy  "was  alive  and  in 
full  force  and  had  been  so  kept  and  maintained  since  the  day 
of  its  execution  and  delivery,"  after  verdict,  are  sufficient,  even 
though  technically  defective  as  allegations  of  payment. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Pacific  Mut.  Life  Ins.  Co.  v.  Taylor  (Ky.  C.  A): 

199  Southwestern  Reporter  (November  10,  1915)   199. 

Application— Delivery  While  In  Good  Health— Waiver: 

The  application  contained  the  agreement  that  the  policy 
should  not  take  effect  unless  the  first  premium  were  paid  and 
the  policy  delivered  to  and  received  by  the  insured  during  his 
lifetime  and  good  health.  Held,  That  the  agreement  of  the  solicit- 
ing agent  that  the  premium  could  be  paid  in  weekly  installments 
and  that  the  policy  would  become  effective  upon  the  payment  of 
the  first  installment  was  not  a  waiver  of  the  agreement  in  the 
application. 

[Judgment  for  plaintiff  l>elow.      (153   N.   Y.   Supp.   898.)      Here 
reversed  In  favor  of  company.] 

Lasch  v.  New  York  Life  Ins.  Co.  (N.  Y.,  App.  Tr.) : 

166  New  York  Supplement   (November  15,   1915)    255. 

Beneficiary — Insurable  Interest — ^Wager: 

One  who  is  neither  related  to  nor  a  creditor  of  the  insured 
has  no  insurable  interest  In  the  life  of  the  latter,  and  where  he 
indirectly  procures  the  policy  issued,  the  fact  that  the  insured 
paid  the  first  premium  will  not  alter  his  status. 

Same — Same — Same— Estoppel : 

The  fact  that  the  agent  of  the  insured  was  told  by  the  bene- 
ficiary that  he  was  not  the  cousin  of  the  insured,  as  stated  in 
the  policy,  does  not  estop  the  insurer  from  setting  up  the  fact 
that  he  had  no  insurable  interest  in  the  life  of  the  insured. 

Same — Same— Public  Policy: 

The  lack  of  an  Insurable  interest  in  the  life  of  another  makes 
a  policy  of  insurance  void  as  a  matter  of  public  policy. 
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Same — Same — Premiums: 

The  beneficiary  under  a  policy  of  life  insurance  who  pays 
the  premiums  while  having  no  insurable  Interest  in  the  life  of 
the  insured,  is  not  entitled  to  a  return  of  the  premiums.  Such 
premiums,  If  due  to  any  one,  are  due  to  the  estate  of  the  de- 
ceased. 

[Judgment  for  plaintlfT  below.     Here  reversed  in  favor  of  com- 
pany.] 

Dresen  v.  Metropolitan  Life  Ins.  Co.  (Ill,  App.): 

51    National    Corporation    Reporter     (November    25. 
1916)   607. 

Policy — Beneficiary — "Legal  Representative": 

The  policy  was  payable  to  insured's  wife,  "if  living;  other- 
wise, to  his  legal  representatives."  Insured's  wife  predeceased 
him.  Held,  That  the  term  **le.^al  representatives"  as  used  in  the 
policy — the  word  "assigns"  being  omitted — had  reference  to  the 
next  of  kin,  and  not  the  insured's  administrator. 

[Decrcp  of  Siirrc.irp'r  approvln.JT  acccurit.      (149  N.  Y.  Supp.   121) 

Here  affirmed.] 
In  re.  Viles  (N.  Y.,  App.  Div.) ; 
In  re.  Corwin's  Estate; 
Appeal  of  Ackerly: 

156  New  York  Supplement  (November  29,  1915)   401. 

Beneficiary — Insurable   Interest — Distribution: 

Where  insured  procured  the  policy  and  paid  all  the  pre- 
miums on  it,  the  designated  beneficiary,  although  described  as 
his  wife,  when  in  fact  she  was  not  and  had  no  insurable  interest 
in  his  life,  was  entitled  to  the  proceeds  on  his  death  as  against 
the  claims  of  insured's  administrator. 

[Judgment  for  company  below.     Here  affirmed  against  Insured's 
administrator.] 

Allen's  Admr.  v.  Pacific  Mutual  Life  Ins.  Co.  (Ky.  C.  A.) : 

179  Southwestern  Reporter  (December  1,  1915)  581. 

Parol    Contract — Authority   of  Soliciting   Agent — Evidence   Con- 
sidered: 

An  agent  having  authority  only  to  solicit  applications  on  the 
lives  of  individuals  that  will  be  satisfactory  to  the  company,  and 
to  collect  in  advance  the  first  annual  premium,  conditionally,  to 
be  returned  in  case  of  rejection,  has  no  power  to  conclude  a 
contract  on  behalf  of  his  principal.  And  it  appearing  that  the 
application  out  of  which  the  controversy  arose  was  the  first  ob- 
tained by  such  agent,  and  that  the  applicant  had  had  no  prior 
dealings  with  the  defendant,  and  there  being  no  evidence  that 
the  defendant  or  any  other  life  Insurance  company,  by  local  or 
soliciting  agents,  undertook  to  make  oral  contracts  pending  a 
consideration  of  the  written  application,  the  apparent  authority 
of  such  agent  to  bind  his  principal  was  not  shown. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Hertz  V.  Security  Mut.  Ins.  Co.  (Minn.  S.  C): 

154  Northwestern  Reporter  (December  3,  1915)  745. 
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Policy — Delivery — Condition  Precedent: 

The  applicant  agreed  that  the  policy  applied  for  should  "noi 
take  effect  until  the  same  shall  be  Issued  and  delivered."  The 
applicant  died  while  the  policy  was  yet  in  the  hands  of  the 
agent  who  had  solicited  the  insurance.  Held,  That  under  the 
agreement  of  the  parties  delivery  was  a  condition  precedent  and 
the  policy  having  never  been  delivered  there  was  no  liability. 

Same — Same — Waiver: 

While  manual  delivery  of  a  policy  may  be  waived  by  an 
insurer  the  act  of  the  company  in  sending  the  policy  to  its  local 
agent  could  not  be  construed  as  a  waiver. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Yount  V.  Prudential  Ins.  Co.  (Kansas  City  C.  A.): 

179   Southwestern  Reporter   (December  8,   1915)    749. 


Policy — ^"Liable  to   Forfeiture" — Construction: 

The  policy  provided  that  it  was  issued  upon  the  statements 
made  in  the  application,  and  that  said  statements  are  warranted 
to  be  true.  The  policy  then  provided  that  "it  should  be  liable  to 
forfeiture,  if  said  statements  were  not  true."  Held,  That  "liable 
to  forfeiture"  meant  "exposed  or  contingently  subject  to"  for- 
feiture, "liable"  meaning  something  which  must  "be  enforced 
by  action".  Hence  a  forfeiture  for  misstatements  did  not  accrue 
until  it  had  been  declared. 

Action  on  Policy — Application — Evidence: 

In  an  action  on  a  policy  Where  the  defence  of  forfeiture 
arising  out  of  misstatements  in  the  application  was  not  pleaded, 
there  was  no  error  in  excluding  the  application  since  its  only 
purpose  as  evidence  was  to  lay  the  foundation  for  that  defense. 

Same — Same— Same : 

While  it  is  true  that  the  application  is  deemed  to  be  legally 
"a  part  of  the  contract"  when  it  is  expressly  stated  to  be  such, 
it  is  not  encumbent  upon  the  plaintiff  in  an  action  on  the  policy 
to  introduce  the  application  along  with  the  policy. 

Same^Nature  of  Contract — How  Determined: 

The  character  of  business  done  by  an  insurer  is  not  to  be 
determined  by  what  it  calls  itself  or  its  business,  but  by  the 
character  of  the  policy  and  the  manner  in  which  it  conducts  its 
business. 

Same — Misrepresentation — Statute : 

There  being  neither  pleading  nor  evidence  that  an  alleged 
misrepresentation  was  material,  evidence  tending  to  show  falsity 
was  inadmissible,  under  Sec.  7024,  R.  S.  Mo.  1909,  providing  that 
no  misrepresentation  shall  be  cause  for  forfeiture  unless  mate- 
rial to  the  risk. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Jennings  et  al.  v.  National  American  (Kansas  City  C.  A.) : 
179  Southwestern  Reporter   (December  8,  1916)    789. 
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Wife's  Policy — Change  of  Beneficiary — Statute: 

The  written  request  by  which  insured's  wife  was  named 
beneficiary  in  a  policy  previously  in  favor  of  his  estate  provided 
for  a  change  of  beneficiaries  on  request  of  the  insured.  Subse- 
quently, a  change  of  beneficiaries  was  made  without  the  consent 
of  the  wife.  Held,  That  the  right  of  the  wife  having  once  at- 
tached as  beneficiary,  her  designation  as  such  could  not  be  re- 
voked without  her  consent,  under  Sec.  2347,  Wis.  St.  1913,  pro- 
viding that  a  policy  for  the  benefit  of  a  married  woman  shall 
be  her  sole  and  separate  property,  free  from  control  of  her  hus- 
band. 

[Judgment  for  wife  below.     Here  affirmed  against  new  bene- 
ficiary.] 

National  Life  Ins.   Co.   et  al.   v.   Brautigam  et  al.    (Wis. 
S.  C.) : 

164  Northwestern  Reporter  (December  10,  1916)  839. 

Action  on  Policy — Knowledge  of  Agent — Pleading: 

It  having  been  alleged  in  the  reply  that  the  defendant's 
agent,  while  acting  within  the  scope  of  his  apparent  authority, 
accepted  premiums  knowing  that  insured  was  in  unsound  healUi 
at  the  time  of  the  delivery  of  the  policy,  and  that  said  agent 
had  stated  that  the  company  would  carry  out  its  contract,  not- 
withstanding the  admission  of  evidence  of  such  facts  was  proper, 
regardless  of  whether  or  not  the  reply  was  good,  either  as  a 
waiver  or  an  estoppel;  the  sufficiency  of  these  allegations  not 
being  tested  by  demurrer,  their  sufficiency  in  law  is  not  pre- 
sented. 
Same^Defenses — Pleading : 

The  failure  of  an  insurer  to  set  up  by  rejoinder  the  stipula- 
tion that  agents  had  no  authority  to  waive  forfeitures  to  the 
reply  of  waiver  and  estoppel  growing  out  of  the  agreements  of 
such  agent,  was  a  waiver  thereof. 

Same— Authority  of  Agent — Waiver — Pleading: 

An  insurer  by  joining  issue  on  a  reply  of  estoppel  based 
upon  acts  of  an  agent,  without  testing  its  sufficiency  by  de- 
murrer, accepted  the  reply  as  an  answer  to  its  plea  of  forfeiture, 
and  the  fact  that  the  agent  was  without  authority  to  waive  for- 
feitures under  the  conditions  of  the  policy  was  no  answer  to  the 
reply. 
Same — M  isrepreaentation — Forfeiture: 

A  misrepresentation  to  avoid  liability  must  have  been  made 
with  reference  to  a  material  fact  upon  which  the  Insurer  relied 
and  by  which  it  was  deceived. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Atlas  Life  Assur.  Co.  v.  Moman  (Ala.  C.  A.) : 

69  Southern  Reporter  (December  11,  1916)  989. 

Policy — ^Aaaignment — Payment   Intft  Court — Proof  of  " Insurable 

Interest": 

Where  it  appears  that  the  assignee  of  a  policy  has  by  mis- 
statements and  unwarranted  attacks  upon  the  insurer  compelled 
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it  to  pay  the  proceeds  of  the  policy  into  court  and  to  interplead 
several  defendants,  such  assignee  cannot  take  advantage  of  his 
position  and  disregard  a  provision  of  the  policy  that  any  assign- 
ment of  it  should  be  subject  to  satisfactory  proof  of  Insurable 
interest. 

[Complainant's  petition   dismissed.     Affirmed   in  favor  of  com- 
pany.    (36  O.  C.  C.)]. 
Postal  Life  Ins.  Co.  v.  Harmeyer  et  al.   (Cincinnati  Sup. 
Ct.)  : 

26  O.  Dea  41. 

Foreign  Company — Taxation — Statute: 

A  foreign  assessment  company  is  liable  for  the  premium 
tax  required  to  be  paid  under  Sec.  4226,  Ky  St.,  by  all  foreign 
companies  other  than  assessment  companies. 

[Jud&ment  for  company  below.    Here  reversed  asrainst  company.] 

Clay,  Ins.  Comr.,  et  al.  v.  Hartford  Life  Ins.  Co.  (Ky.  C.  A.) : 

179  Southwestern  Reporter  (December  15,  1915)  1029. 

Foreign  Company — ^Taxation — Federal  JuriKHction: 

Whether  acts  done  by  a  foreign  corporation  after  with- 
drawal from  active  operation  in  a  state  are  of  such  a  nature  as 
to  subject  it  to  local  authority  and  taxation,  is  a  federal  ques- 
tion. 

Same— Doing    Buainesa — Collection    of    Premiums    after    With- 
drawal: 

Collection  of  premiums  by  a  foreign  company,  after  with- 
drawal from  the  state  in  which  it  has  been  doing  business,  is 
not  the  transaction  of  a  local  business,  on  account  of  which  the 
company  is  liable  for  the  privilege  tax  imposed  by  Sec.  4226  Ky. 
St.  1906. 

[Judgment  for  plaintiff  below.     (169  &  W.  661.)     Here  reversed 
In  favor  of  company.] 

Provident  Savings  Life  Assur.  Soc.  v.  Commonwealth  of 
Kentucky  (U.  S.  S.  C.) : 

36  Supreme  Court  Reporter  (December  15,  1915)   34. 

Action   to    Recover   Prertiium — Acceptance   of    Policy — Question 

for  Jury: 

There  being  evidence,  in  an  action  to  recover  the  premium 
on  a  policy,  that  the  applicant  did  not  accept  the  policy,  it  was 
error  for  the  court  to  direct  a  verdict  in  favor  of  such  applicant. 

[Judgment  for  defendant  below.    Here  reversed  in  favor  of  in- 
surer. ] 

Meridian  Life  Ins.  Co.  v.  Lathem  (Ga.  S.  C.) : 

86  Southeastern  Reporter  (December  18,  1916)  1094. 

Policy— Contract — Premiu  me : 

The  policy  in  express  terms  provided  that:  "In  no  event 
shall  the  assured  •  •  •  be  required  to  pay  •  ♦  •  any 
amount  exceeding  the  rates  contained  in  the  table  upon  the 
back  of  said  policy."    Held,  That  this  language  by  reference 
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made  the  table  of  rates  a  part  of  the  contract,  and  a  rate  in 
excess  of  the  amount  stated  could  not  be  charged. 

Same^lncreaae  of  Rates     Ratification : 

By  a  vote  of  the  board  of  directors  of  the  company,  pre- 
miums were  increased  beyond  the  amount  provided  in  the  table 
of  rates  referred  to  in  the  policy.  Afterwards,  at  a  meeting  of 
the  stockholders,  a  vote  was  passed  adopting,  ratifying  and  con- 
firming all  acts  of  the  directors  at  the  meeting  at  which  the 
premiums  were  increased.  Held,  That  in  a  suit  for  specific  per- 
formance, there  being  no  evidence  that  the  vote  of  the  directors 
was  specifically  called  to  the  attention  of  the  stockholders, 
plaintiff  could  not  be  held  to  have  ratified  the  increase  in  rates 
and  consequently  his  rights  under  the  policy  were  not  affected 
by  it. 
Premiums — Excessive  Payments — Recovery : 

A  policyholder  having  voluntarily  paid  excessive  premiums 
cannot  afterwards  recover  back  the  excess,  notwithstanding  the 
protests  at  the  time  of  payment  that  they  were  excessive.  In 
such  case  the  insured  could  not  successfully  contend  that  the 
excess  payments  were  made  under  compulsion  or  duress  because 
made  in  order  to  keep  alive  his  policy.  His  rights  would  have 
been  fully  protected  by  paying  or  tendering  the  real  amount  due. 

[Decree  for  plaintiff  below.     Here  reversed  in  part  and  affirmed 

in  part] 

Rosenfeld  v.  Boston  Mut.  Life  Ins.  Co.  (Mass.  S.  J.  C): 

110  Northeastern  Reporter  (December  21,  1916)   804. 

Action  on  Policy — Coroner's  Verdict — Pleading: 

An  answer  alleging  that  the  coroner  had  investigated  the 
cause  of  insured's  death  and  had  found  the  fact  to  be  that  he 
died  from  a  gunshot  wound  self-inflicted,  is  demurrable.  Such  a 
finding  is  not  admissible  in  evidence  and  could  not  be  made 
the  basis  of  a  defense  in  pleading. 

Same — Same — Proofs  of  Death: 

The  act  of  the  plaintiffs  attorney  in  sending,  along  with  the 
proofs  of  death,  the  finding  of  the  coroner,  was  not  binding  as 
an  admission  by  plaintiff,  it  being  shown  that  she  had  no  knowl- 
edge of  any  such  verdict  or  that  it  had  been  sent  by  the  at- 
torney. 

Same — Cause  of  Death — Evidence: 

Portions  of  a  letter  written  by  the  officers  of  an  insurance 
company  stating  that  insured  had  committed  suicide  are  not 
admissible  on  behalf  of  the  company. 

Same — Same— Same : 

Testimony  that  insured's  brother  had  met  with  a  violent 
death,  and  that  another  brother  had  been  charged  with  murder 
and  fied  the  country  was  inadmissible  in  an  action  in  which  it 
was  averred  that  insured  had  committed  suicide. 

[Judgment  for  company  below.  Here  reversed  against  company.] 
De  Garcia  v.  Cherokee  Life  Ins.  Co.  (Tex.  C.  C.  A.): 

180  Southwestern  Reporter  (December  22,  1916)  16S. 
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Policy — ^Assignment — Measure  of  Recovery: 

Under  an  assignment  of  a  policy  of  life  insurance,  the  as- 
signee is  entitled  to  recover  from  the  proceeds  only  the  amount 
of  his  insurable  interest. 

[Judgment  for  insured's  administratrix  below.     (26  O.  Dec  141.) 
Here  affirmed  against  assignee.] 

Postal  Life  Ins.  Co.  v.  Hameyer  et  al.  (Hamilton  C.  A.) : 

86  O.  C.  C.  160. 

Action  on  Policy — Conditions  Precedent — While  in  Good  IHeaith: 
Under  a  policy  of  life  insurance  providing  that  it  shall  not 
take  effect  until  the  first  premium  has  been  paid  and  the  policy 
delivered  to  and  accepted  by  the  insured  while  in  good  health, 
it  is  not  necessary  for  the  beneficiary  to  jn-ove  that  the  insured 
was  in  good  health  when  the  policy  was  delivered. 

Same — Same — incontestable  Clause: 

Where  a  policy  provides  that  it  shall  be  incontestable  after 
one  year,  the  Insurer  cannot  rely  upon  the  contention  that  the 
insured  was  not  in  good  health  at  the  time  of  its  delivery  to  him. 

Same— Premium — Grace: 

The  premium  on  a  policy  of  insurance  is  payable  at  any 
time  within  the  days  of  grace  extended  to  the  insured  by  its 
terms  and  it  cannot  be  lapsed  for  non-payment  until  the  days 
of  grace  have  expired. 

Same^Fraud — Incontestable  Clause: 

Where  a  policy  contains  an  incontestable  clause  the  defense 
of  fraud  and  misrepresentation  in  the  application  can  not  be  in- 
terposed after  the  expiration  of  the  time  named. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  company.] 
Fairfield  v.  Union  Life  Ins.  Co.  (111.  App.) : 

61  National  Corporation  Reporter  (Dec.  23,  1916)  779. 

Disappearance  of  insured — Lapse  of  Policy — Reinstatement: 

Where  insured  disappeared  and  an  administrator  was  ap- 
pointed, and  for  a  year  or  two  after  disappearance  the  pre- 
miums were  paid,  and  after  five  years  suit  was  brought  by  the 
administrator  to  have  the  policy  reinstated,  and  the  failure  to 
pay  premiums  had  not  been  due  to  any  act  of  the  insurer,  but 
was  knowingly  and  advisedly  done  because,  as  claimed,  the  pay- 
ment would  be  Inconsistent  with  the  theory  of  insured's  death, 
the  circumstances  were  such  that  a  court  of  equity  would  not 
grant  the  relief  prayed  for. 

[Complaint  for  reinstatement  dismissed.] 
Murphy  v.  Metropolitan  Life  Ins.  Co.  (N.  T.,  Equity  Tr., 
Steuben  Co.) : 

166  New  York  Supplement  (December  27,  1916)  1062. 

Action  on  Policy — Loan  Note — Statute  of  Limitations: 

Where,  by  the  express  terms  of  a  note,  which  was  secured 
by  a  policy  on  the  maker's  life,  expressly  giving  the  insurer  the 
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right  on  the  date  of  the  maturing  of  the  policy  to  deduct  from 
the  proceeds  thereof  such  amounts  as  might  be  due  on  the  note, 
the  statute  of  limitations  did  not  commence  to  run  as  against 
the  note  until  the  date  of  the  maturity  of  the  policy. 

Same— Same-— Conaideration — Burden  of  Proof: 

In  an  action  on  a  policy,  where  the  insurer  sought  to  have 
charged  against  the  policy  the  amount  of  a  note  given  by  the 
insured  on  the  security  of  the  policy,  and  the  note,  reciting  that 
it  was  given  for  value  received,  was  introduced  by  the  plaintiff 
beneficiary,  the  burden  rested  on  the  plaintiff  to  show  that  the 
execution  on  the  note  was  without  consideration. 

Dated   Back  Policy — Note  to  Cover  Commuted   Premium — Suffi- 
ciency of  Consideration: 

Insured  converted  a  term  policy  into  a  20-year  endowment 
policy.  The  endowment  policy  was  dated  back  so  as  to  mature 
less  than  ten  years  from  its  issue.  The  term  policy  had  pro- 
vided for  premiums  during  the  whole  of  insured's  life  if  con- 
tinued so  long,  increasing  as  he  became  older.  The  premiums 
on  the  endowment  policy  were  fixed  and  assessed  at  the  end  of 
the  endowment  period.  Furthermore,  the  endowment  policy  pro- 
vided for  additional  benefits  had  the  assured  died  before  the 
maturity  of  the  policy.  At  the  time  of  the  exchange  of  policies 
to  cover  the  premiums  for  the  years  for  which  the  endowment 
policy  was  dated  back  insured  executed  his  note  secured  by  the 
endowment  policy  in  the  sum  of  $29.15.  Heldf  That  the  note  so 
given  was  amply  supported  by  consideration. 

Policy — Same — Legality: 

That  a  note  given  to  cover  commuted  premiums  on  a  dated 
back  policy  would  reduce  the  amount  o^  insurance  available 
to  the  beneficiary  to  a  sum  less  than  the  amount  guaranteed  in 
the  policy  did  not  render  the  note  illegal.  The  unavoidable 
effect  of  any  loan  against  a  policy  is  to  reduce  the  amount  pay- 
able under  the  policy;  where  a  loan  is  made  during  the  early 
life  of  a  policy  it  will  ordinarily  reduce  the  value  of  the  policy 
below  the  guaranteed  amount. 

Policy— Contract — Rule  of  Construction: 

Insurance  is  a  contract,  the  terms  of  which  can  not  be 
changed  by  a  construction,  and  it  is  immaterial  that  a  change 
of  the  form  of  policies  proved  unprofitable  to  the  assured. 

[Judgment  for  plaintiff  for  less  than  prayed  for.    Here  afiArmed 
in  favor  of  compcmy.] 

Oowles  et  al.  v.  Provident  Life  Assur.  Soc.  et  al.  (N.  C. 
S.  C): 

87  Southeastern  Reporter  (January  1,  1916)   119. 

Policy — Beneficiary — Insurable  Interest: 

Every  person  has  an  insurable  interest  in  his  own  life  and 
may  procure  insurance  on  his  own  life  for  the  benefit  of  another 
without  regard  to  whether  the  latter  has  any  insurable  interest. 
The  evidence  showing  that  the  beneficiary  was  not  present  when 
the  negotiations  were  made  and  the  company  having  notice  of 
the  relationship  of  the  beneficiary  to  the  insured,  liability  on  such 
policy  could  not  be  defeated  because  of  want  of  Insurable  interest 


Digiti 


zed  by  Google 


1916.]  LIFE   INSURANCE.  127 

Action  on  Policy — Measure  of  Recovery — Instructions: 

An  instruction,  in  an  action  by  oae  claimed  to  haye  no  in- 
surable interest,  that  the  plaintiff  could  recover  only  the 
premiums  paid  by  her  was  properly  refused,  if  for  no  other  relUK>n 
than  that  it  did  not  authorize  recovery  of  interest  on  such 
payments. 

[Judgment  for  plaintiff  below.    Here  aAnned  against  company.] 
American  National  Ins.  Co.  y.  Moore  (Ala.  C.  A.) : 
70  S6uthem  Reporter  (Januaiy  1.  1916)  190. 

Policy — Beneficiary — insurable  Interest: 

An  insured  has  an  unlimited  insurable  interest  in  his  own 
life  and  may  take  out  a  policy  and. make  it  payable  to  whom  he 
will  regardless  of  the  insurable  interest  of  the  payee  in  the  life 
of  the  insured. 

Same— Same^lM  isrepresentations: 

In  her  application  insured  stated  that  the  beneficiary  named 
was  her  grandson,  whereas  in  fact  he  was  not  related  to  her. 
Insured  had  raised  the  beneficiary's  mother  and  he  had  been 
brought  up  in  the  family  and  had  always  referred  to  insured  as 
his  grandmother.  Held,  That  the  statement  of  relationship  was 
Immaterial  under  Sec.  4572  Ala.  Code  1907,  in  that  it  did  not  affect 
the  risk,  and  that  the  evidence  affords  no  sufficient  grounds  for 
an  Infer^ice  of  actual  fraud. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Afro-American  Life  Ins.  Co.  v.  Adams  (Ala.  S.  C): 
70  Southern  Reporter  (January  1,  1916)   119. 

Policy — Contract — Estimates: 

An  "illustration"  attached  to  a  deferred  dividend  policy  is 
no  part  of  the  contract  of  insurance,  and  even  if  considered  as  a 
part  of  the  contract  it  could  not  be  construed  as  a  guarantee  of 
payment  of  the  amounts  therein  stated. 
[Judgment  for  company.] 

Forman  et  al.  v.  Mutual  Life  Ins.  Co.   (Fayette  Co.,  Ky., 
C.  C): 

45  Insurance  Law  Journal   (January.  1915)   125. 

Action  on  Premium   Note — Fraud — Estoppel: 

In  an  action  to  enforce  collection  of  two  premium  notes 
there  was  testimony  on  behalf  of  the  maker  that  the  agent  had 
agreed  that  the  annual  premium  should  be  $81.90,  whereas  the 
policy  called  for  a  premium  of  $86.90.  Shortly  after  the  policy 
was  received  the  discrepancy  was  noticed,  whereupon  the  In- 
sured wrote  to  the  agent  that  he  did  not  want  the  policy  unless 
it  was  made  to  conform  to  the  agreement  so  far  as  the  amount 
of  the  premium  was  concerned.  The  agent  did  not  answer  the 
letter  and  insured  did  nothing  further  until  payment  of  the 
second  premium  was  demanded  when  he  notified  the  company 
he  had  dropped  the  policy.  Held,  That  having  failed  to  offer  to 
return  policy  or  to  take  any  other  steps  to  annul  it  on  account  of 
alleged  fraud  the  insured  was  estopped  to  deny  liability  on  the 
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notes.  The  continued  retention  of  the  policy  was  a  sufficient  ac- 
quiescence in  its  terms  to  preclude  insured  from  denying  lia- 
bility on  the  premium  notes. 

[Judflrment    for   defendant   below.      Here   reversed    in   favor  of 
plaintiff.] 

Ribble  v.  Roberts  (Tex.  C.  C.  A.) : 

180  Southwestern  Reporter  (January  6,  1916)  620. 

Agency  Contract — Termination — Damages: 

A  contract  of  agency  containing  no  provision  as  to  the  time 
it  shall  run  is  one  at  will,  and  hence  the  making  of  a  recognized 
contract  by  the  insurer  would  not  constitute  a  breach  of  the 
contract  on  account  of  which  the  agent  could  recover  damages; 
that  the  contract  contained  a  provision  that  it  might  be  termi- 
nated on  30  days'  notice  would  not  overcome  the  presumption 
that  the  contract  was  one  at  will. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Wheeler  v.  Hartford  Ufe  Ins.  Co.  (U.  S.  C.  C.  A.,  8th  Gir.) : 

227  Federal  Reporter  (January  6,  1916)  869. 

Application — "Serious  Illness" — Definition: 

An  illness  that  is  temporary  in  its  duration,  and  entirely 
passes  away,  and  is  not  attended,  nor  likely  to  be  attended  by  a 
permanent  or  material  impairment  of  the  health  is  not  a  serious 
illness.  It  is  not  sufficient  that  the  illness  was  thought  to  be 
serious  at  the  time  it  occurred  or  that  it  might  have  resulted  in 
permanently  impairing  the  health.  An  illness  may  be  alarming 
at  the  time  or  thought  to  be  serious  by  the  one  afflicted  and  yet 
not  be  serious  in  the  sense  of  that  term  as  used  in  insurance 
contracts. 

Same — Same-^Question  for  Jury: 

The  word  "serious"  is  not  generally  used  to  signify  a  dan- 
gerous condition,  but  rather  to  define  a  grave,  important  or 
weighty  trouble.  Serious  or  severe  illness  does  not  Include  the 
ordinary  diseases  of  the  country,  which  yield  readily  to  medical 
treatment,  and,  when  ended,  leave  no  permanent  injury  to  the 
physical  system,  but  refers  to  those  severe  attacks  which  often 
leave  a  permanent  injury  or  tend  to  shorten  life.  The  evidence 
being  conflicting  as  to  whether  or  not  the  disability  of  insured 
was  of  a  serious  nature  the  verdict  of  the  jury  was  conclusive. 
[Judgrment  for  plaintiff  below.  Here  affirmed  against  company.] 
Schas  V.  Equitable  Life  Assur.  Soc.  (N.  C.  S.  C.) : 

87  Southeastern  Reporter  (January  8,  1916)  222. 

Policy — Construction   of   Parties — Conciuslveness: 

At  the  time  the  loan  on  the  policy  was  applied  for  the  par- 
ties, including  the  beneficiaries,  agreed  to  a  construction  of  the 
policy  to  the  effect  that  upon  securing  the  loan  in  case  no  other 
premium  payments  were  made  at  the  time  the  next  one  became 
due,  the  policy  would  lapse,  and  the  loan  charged  oft  without  any 
future  liability  against  the  insured.  No  further  premium  was  ever 
paid  and  no  part  of  the  loan  or  interest  was  ever  paid.  Subsequent 
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to  the  due  date  of  such  premium  insured  died.  Held,  That  the 
construction  of  the  parties  not  being  in  conflict  with  any  lan- 
guage in  the  policy  nor  in  violation  of  any  statute,  the  courts 
would  not  give  it  any  different  meaning  than  agreed  to  and 
acted  upon  by  the  parties  to  it  and  those  interested  in  it»  con- 
sequently the  beneflciary  was  not  in  position  to  insist  that  the 
year  that  the  policy  was  carried  as  a  preliminary  term  policy 
should  be  considered  in  computing  the  reserve,  or  that  it  was 
encumbent  on  the  insurer  to  pay  the  loan  out  of  the  face  of  the 
policy. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Candelaria  v.  Columbian  Nat.  Life  Ins.  Co.  (Col.  S.  C.) : 

153  Pacific  Reporter  (January  10,  1916)  447. 

Taxation — ^"Returned  Premluma" — Statute: 

All  moneys  returned  or  allowed  in  abatement  of  future  pre- 
miums to  policyholders  in  a  mutual  life  insurance  company, 
which  arises  by  reason  of  an  overcharge  on  the  actual  cost  of 
Insurance  occasioned  by  the  overestimation  of  the  death  rate  and 
administration  expense  and  the  underestimation  of  the  earnings 
on  premiums  by  way  of  interest  and  gains  by  reason  of  lapses 
and  forfeitures  by  the  insurance  company  when  it  fixes  the  arbi- 
trary level  premium  in  its  policies,  are  "returned  premiums," 
within  the  meaning  of  section  2810  N.  M.  Code  1915,  and,  as  such, 
are  exempt  from  taxation  under  said  section. 

[Judgment  for  defendant  below.    Here  reversed  in  favor  of  plain- 
tiff  company.] 

New  York  Life  Ins.  Co.  v.  Chaves,  Supt.  of  Ins.   (N.  M. 
S.  C.) : 

163  Pacific  Reporter  (January  10,  1916)  803. 

Premium — Delinquency — Waiver: 

The  company  by  receiving  a  premium  after  the  day  on  which 
it  should  have  been  paid  and  retaining  it  without  objection  and 
without  canceling  the  policy  or  giving  any  notice  or  intimation 
that  it  would  disavow  its  act  in  receiving  the  premium,  will  not 
be  permitted  to  say  that  the  premium  was  not  paid  or  that  the 
policy  was  forfeited  for  non-payment. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Citizens'  Nat.  Life  Ins.  Co.  v.  Egner  (Ky.  C.  A.) : 

180  Sbuthwestern  Reporter  (January  12,  1916)   778. 

Policy — Change  of  Beneficiaries — CondlticMis  Precedent: 

The  policy  provided:  "Subject  to  the  approval  of  the  com- 
pany, the  insured,  at  any  time  during  the  continuance  of  this 
policy,  provided  that  policy  be  not  then  assigned,  may  change 
the  beneflciary  or  beneflciaries,  by  written  notice  to  the  company 
at  its  home  office,  accompanied  by  this  policy,  such  change  to 
take  effect  on  indorsement  of  the  same  on  the  policy  by  the  com- 
pany." Held,  That  a  petition  in  a  suit  on  the  policy  by  an  alleged 
transferee  for  value,  which  failed  to  show  assent  to  the  trans- 
fer by  indorsement  on  the  policy  signed  by  the  secretary,  or 
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which,  though  alleging  that  the  inBured  had  signed  a  notice  to 
the  company  of  a  substitution  of  the  name  of  the  alleged  trans- 
feree for  that  of  the  beneficiary,  failed  to  allege  that  such  notice 
vas  presented  to  the  company  for  indorsement  before  the  death 
of  the  insured,  was  subject  to  general  demurrer. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.) 

Thomas  v.  Metropolitan  Life  Ins.  Co.  (Oa.  S.  C): 

87  Southeastern  Reporter  (January  15,  1916)  SOS. 

Action   on    Policy — Misrepresentations — Evidence: 

In  an  action  on  a  policy  on  the  life  of  a  physician  where  de- 
fense was  made  that  the  policy  was  void  on  account  of  misrep- 
resentation, testimony  of  another  physician,  who  had  bought  the 
insured's  practice,  that  insured  had  told  him  that  he  was  going 
to  New  Mexico  for  his  health  and  that  the  witnesses  had  Tolun- 
teered  to  make  a  physical  examination  which  insured  declined 
was  properly  excluded  on  the  ground  of  immateriality. 

Same — Same— Same: 

In  such  case  testimony  of  the  publisher  of  a  newspaper  that 
it  was  generally  understood  that  insured  had  changed  location 
on  account  of  ill  health  was  incompetent.  A  local  item  from  the 
paper  published  by  the  witness  noting  the  illness  of  the  insured 
was  also  inadmissible. 

Same — Same — Same : 

The  exclusion  of  testimony  of  certain  physicians  that  had  the 
matters  alleged  to  have  been  misrepresented  been  stated  in  the 
application  the  application  would  have  been  refused  was  not 
error,  the  fact  being  conceded  for  the  purposes  of  the  case. 

Same — Same — Same : 

In  such  case  testimony  of  the  secretary  of  the  company  re- 
lating to  correspondence  between  officers  and  agents  of  the  com- 
pany, subsequent  to  the  issuance  of  the  policy,  and  as  to  customs 
of  the  company  was  immaterial  to  the  Issue. 

Same — Same — Same : 

The  rejection  of  teBtimony  of  a  witness  in  such  a  case,  that 
insured,  some  four  years  before  his  application  had  suffered  from 
asthma,  was  not  error,  the  insured  having  stated  in  his  applica- 
tion that  he  had  gone  to  New  Mexico  because  of  asthma,  and  the 
time  being  too  remote  to  have  any  bearing  upon  his  condition 
at  the  time  of  the  making  of  the  application. 

Same — Same — Same : 

The  rejection  of  testimony  in  such  a  case  to  the  effect  that 
insured  was  in  apparent  good  health,  and  that  the  witness  had 
not  noticed  anything  indicating  that  he  \s'as  not  in  good  health 
could  not  have  been  prejudicial  to  the  insurer. 

Same — Same — Same: 

Testimony,  in  such  a  case,  by  a  farmer  that  Insured  had 
suffered  from  asthma  four  years  proceeding  his  application  was 
both  incompetent  and  too  remote  to  render  it  admissible. 
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Same — Same^Estoppei : 

The  act  of  the  medical  examiner  in  knowingly  holding  from 
the  company  the  fact  that  insured  yras  afFllcted  with  a  disease 
at  the  time  of  the  making  of  the  application  was  the  wilful  act 
of  the  examiner  alone  and  would  estop  the  company  from  insist- 
ing on  a  forfeiture. 

Same — Medical   Examiners-Agency: 

The  medical  examiner  is  an  agent  of  the  company  and  his 
knowledge  of  the  facts  concerning  the  risk  is  imputed  to  it. 

[Judsrment  for  plaintiff  below.    Here  afOrmed  CLgeiinst  company.] 
Northwestern  Mutual  Life  Ins.  Co.  v.  Famsworth   (Col. 
S.  C): 

1-53  Pacific  Reporter  (January  17,  1916)   699. 

Policy — Terms  of  Contract — Statute: 

The  Legislature  of  New  Jersey  by  the  enactment  of  the  Act 
of  1907  (P.  L.  p.  133,  2  Comp.  St.  1910,  p.  2868),  regulating  the 
transaction  of  the  insurance  business,  intended  that  the  terms 
required  to  be  inserted  in  life  insurance  policies  should  be  a  part 
of  every  contract  of  life  insurance,  and  the  fact  that  the  act  in 
terms  relates  only  to  policies  does  not  militate  against  this. 

Same — Same— Oral  Contracts: 

"Policies"  are  the  written  forms  which  contracts  of  life  in- 
surance ordinarily  take  and  are  meant  to  take;  but  the  contract 
may  exist  without  the  policy,  and  when  once  made  is  in  effect 
a  contract  that  a  policy  shall  issue  within  the  provisions  re- 
quired by  Ins.  Act  of  1907  (P.  L.  p.  133,  2  Comp.  St.  1910,  p.  2868). 
[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Hollin  V.  Essex  Mut.  Ben.  Assn.  (N.  J.  C.  E.  A.): 
96  Atlantic  Reporter  (January  20,  1916)  71. 

Privilege  Tax — Statute — Conetitutionality: 

Sec.  1220  Wis.  St.  1911  in  substance  provides  that  every  life 
insurance  company  shall  pay  annually,  as  license  fees  in  lieu 
of  all  other  taxes,  except  on  real  estate,  as  follows:  Domestic 
level  premium  companies,  3  per  cent,  of  the  gross  income  with 
certain  exceptions;  foreign  level  premium  companies  $300  and 
retaliatory  obligations.  Held,  That  the  tax  so  levied  was  a  privi- 
lege or  occupation  tax  and  while  not  subject  to  that  clause  of 
the  state  constitution  requiring  uniformity  of  taxation,  it  is  sub- 
ject to  the  general  equality  clauses  of  the  state  constitution  and 
of  the  federal  guarantee  of  "equal  protection  of  the  laws." 

Same^Equal   Protection — "Person**: 

A  corporation  is  a  "person"  within  the  meaning  of  the  14th 
amendment  of  the  Federal  Constitution,  and  a  state  cannot,  un- 
der that  amendment,  discriminate  against  its  own  citizens  and 
in  f^Tor  of  citizens  of  other  states  any  more  than  it  can  do  the 
reverse.  Every  person  whatever  his  citizenship  is  protected 
agalnat  unequal  laws. 

16-lille-s 
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Same — Same— ClaMiflcation : 

A  constltational  guarantee  of  equal  protection  does  not  pre- 
vent a  state  from  changing  its  system  of  taxation,  nor  from  allow- 
ing exemptions,  nor  from  imposing  different  specific  taxes  upon 
different  trades  or  professions,  nor  from  classifying  property  for 
taxation,  so  long  as  the  classification  is  founded  upon  real  dif- 
ferences of  situation  affording  grounds  for  difference  in  treat- 
ment. 

Same— Foreign  Securities — Place  of  Taxation: 

Real  estate  mortgages  and  bonds  owned  by  an  insurance 
company  are  personal  property  of  an  intangible  character  the 
situs  of  which,  for  the  purposes  of  taxation  is  at  the  domicile  of 
the  corporation. 

Same — Right  of  State  to  Levy: 

A  state  has  the  power  to  levy  occupation  taxes  in  the  shape 
of  license  fees  in  lieu  of  all  other  taxes. 

Same — Classification — Reasonableness: 

Sec.  51.32  Ch.  61  Wis.  St.  1913,  providing  for  payment  of  a 
privilege  tax  by  all  insurance  companies,  and  discriminating  be- 
tween domestic  and  foreign  companies  does  not  violate  the  con- 
stitutional guarantee  of  equal  protection,  since  it  would  be  inde- 
fensible to  subject  both  classes  to  a  nominal  fee,  thus  allowing 
the  reserves  of  local  companies  to  escape  taxation  entirely  and 
it  would  be  equally  indefensible  to  exact  of  both  classes  a  large 
enough  fee  to  accomplish  Just  taxation  of  domestic  companies 
as  this  would  put  an  unreasonable  burden  on  foreign  companies. 

Same— Same — Same : 

Sec.  51.32  Ch.  51  Wis.  St  1913,  providing  for  the  payment  of 
a  privilege  tax  and  making  distinctions  in  the  amounts  to  be 
paid  by  old  line  level  premium  companies  and  fraternal  benefit 
societies,  does  not  violate  the  constitutional  guarantee  of  equal 
protection,  the  distinction  between  the  two  classes  of  companies 
being  a  reasonable  one. 

Same — Same — Same: 

Sec.  51.32  Ch.  51  Wis.  St.  1913,  providing  for  the  payment  of 
a  privilege  tax  and  discriminating  between  old  line  level  pre- 
mium companies  and  strictly  assessment  insurance  companies, 
is  not  a  denial  of  the  constitutional  guarantee  of  equal  protection 
although  there  may  be  no  substantial  difference  in  the  character 
of  the  business  of  these  two  classes  of  companies.  There  being 
no  such  assessment  companies  in  Wisconsin  there  is  therefore 
no  class  upon  which  the  allegation  of  unjust  discrimination  can 
rest. 

Same^lnterference   with    Interstate   Commerce— Investment   of 

Funds: 

Sec.  51.32  Ch.  51,  Wis.  St.  1913,  providing  for  the  payment 
of  a  privilege  tax  by  insurance  companies  is  not  unconstitutional 
as  an  attempt  on  the  part  of  the  state  to  regulate  interstate 
commerce  by  placing  a  burden  upon  the  incidental  business  of 
such  companies  in  lending  money  and  transferring  securities  and 
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policies  betveen  states,  since  the  taxes  imposed  upon  the  busi- 
ness of  insurance  which  is  not  interstate  commerce  are  not  upon 
the  incidental  business  of  loaning  and  investigating  funds. 
Same — Form  of  Tax: 

When  a  state  exercises  the  right  to  levy  a  privilege  tax  it 
may  measure  that  tax  either  by  property  or  the  receipts  from 
property,  neither  of  which  are  in  themselves  taxable. 
Same— Same — Same : 

That  Sec.  51.32  Wis.  St  1913  made  receipts  from  foreign 
investment  business  the  basis  upon  which  a  privilege  tax  should 
be  paid  by  insurance  companies,  was  not  a  levy  on  that  business 
nor  on  the  receipts  themselves,  but  was  simply  a  privilege  tax 
for  the  transaction  of  the  business  of  life  insurance,  and  could 
not  be  considered  as  an  interference  on  the  part  of  the  state 
with  Interstate  commerce. 

Same— ^Gross     income" — ^'•Premiums" — Interest     on     Premium 
Notes  and  Policy  Loans: 

Under  Sec.  60.32  Wis.  St.  1913,  providing  for  the  payment 
of  a  privilege  tax  based  upon  "gross  Income,"  excepting  pre- 
miums collected  outside  of  the  state,  interest  payments  on  policy 
loans  and  premium  notes,  made  by  persons  residing  in  other 
states,  are  a  part  of  the  "gross  income"  of  the  company  and 
cannot  be  considered  as  additional  premiums  within  the  meaning 
of  the  exception. 

[Judgrnent  against  company.] 

Northwestern  Mut  Life  Ins.  Co.  v.  State  (Wis.  S.  C.) : 
165  Northwestern  Reporter  (January  21,  1916)  609. 

Corporation — Ownership  of  Real  Estate — Statute.: 

Sec.  22,  Shannon's  Code  Tenn.  empowers  life  Insurance  com- 
panies to  hold  any  real  estate  necessary  for  the  transaction  of 
the  corporate  business.  Acts  1907  Ch.  468,  provides  that  they 
may  own  only  such  real  estate  as  shall  be  "requisite  for  conven- 
ient accommodation  in  the  transaction  of  business."  The  com- 
pany proposed  to  erect  a  ten-story  building  that  would  exceed 
the  needs  of  the  company  for  several  years  to  come  and  would 
equal  for  an  Investment  In  excess  of  the  capital  stock  and  sur- 
plus of  the  company.  Heldf  That  it  was  largely  within  the  dis- 
cretion of  the  directors  of  the  company  as  to  the  character  of 
building  it  should  erect  for  its  corporate  home  and  they  would 
have  the  right  to  take  into  consideration  the  future  necessities 
and  contingencies  provided  what  they  did  was  in  good  faith  and 
not  as  a  cloak  to  a  speculative  investment. 

Same — Same— Who  May  Question: 

The  ownership  of  a  home  office  buildhig  falling  within  the 
powers  granted  an  insurance  company  no  one  but  the  state 
could  impeach  the  action  of  such  a  company  in  procuring  such 
a  building  as  ultra  vires. 

Same — Same — Statute : 

Under  Ch.  468  Acts  Tenn.  1907,  regulating  investment  by 
insurance  companies  and  authorizing  the  purchase  of  ''securities 
subject  to  the  approval  of  the  insurance  commissioners,"  and 
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further  Testing  authority  in  such  companies  to  acquire  real  es- 
tate "as  shall  be  requisite  for  conyenient  accommodation  in  the 
transaction  of  business"  the  insurance  commissioner  has  no 
power  to  put  a  veto  on  any  of  the  company's  plans  with  refer- 
ence to  the  construction  of  a  home  office  building.  The  statute 
having  vested  power  in  the  company  to  provide  for  such  accom- 
modations the  assent  of  the  insurance  commissioner  to  proceed 
with  such  power  would  not  be  necessary. 

[Decree  for  complainant  below.    Here  affirmed  against  insurance 
commissioner.] 

Volunteer  State  Life  Ins.  Co.  v.  Dunbar,  State  Ins.  Comr. 

(Tenn.  S.  C.) : 

181  Southwestern  Reporter  (January  26,  1916)   159. 

Action  on  Policy — Death  of  Insured — Evidence: 

A  policy  by  its  terms  is  payable  on  due  proof  of  death  of  the 
Insured.    The  only  proof  offered  was  the  letters  of  administration 
of  the  estate  of  the  insured.    Held,  That  this  evidence  was  in- 
sufficient to  establish  the  insured's  death. 
[Judgment  for  company.] 
Elliott  V.  Prudential  Ins.  Co.  (Phila.  Co.  C.  P.) : 

73  The  Legal  Intelligencer  (January  28,  1916)   48. 

Annotation — Insurance  on  Life  of  Officer  of  Corporation  for  Bene- 
fit of  the  Corporation: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Mutual  Life  Ins.  Co.,  heretofore  reported  in  27  Insurance  Di- 
gest 138. 

5S  Lawyers'  Reports  Annotated   (1915  F)    979. 

Annotation — Date  from  Which  the  Period  to  Which  a  Defense  Is 
Limited  in  Life  Insurance  Policy  Is  to  Be  Computed: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Mutual  Life  Ins.  Co.,  heretofore  reported  in  214  N.  T.  326. 

58   Lawyers'   Reports  Annotated    (1915   F)    703. 

Policy — Premium  Note — Payment: 

At  the  end  of  the  thirteenth  year  the  company  took  insured's 
note  for  the  amount  of  the  fourteenth  premium.  The  note  recited 
that  it  was  given  as  evidence  of  the  extension  of  time  of  pay- 
ment of  the  premium  and  that  non-payment  of  the  note  when 
due  would  avoid  the  policy  except  as  otherwise  provided  therein. 
Held,  That  where  the  company,  on  the  failure  of  the  insured  to 
pay  the  note  at  maturity,  did  not  return  the  note  to  him  but  re- 
tained it  and  still  held  it  at  the  time  suit  was  commenced  on  the 
policy  it  will  be  charged  with  having  treated  the  note  as  an  in- 
debtedness against  the  policy;  therefore  the  policy  could  not  be 
said  to  have  elapsed  until  the  end  of  the  fourteenth  year. 

Same— Same— Paid-Up  Insurance: 

In  computing  paid-up  insurance  insured's  indebtedness  to 
the  company  is  to  be  deducted  from  the  amount  of  the  surrender 
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value  available  for  the  purchase  of  paid-up  insurance,  rather  than 
from  the  amount  of  paid-up  insurance  specified  in  the  Table  of 
Values. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Federal  Life  Ins.  Co.  v.  Warren  (Ky.  C.  A.) : 

181  Southwestern  Reporter  (February  2,  1916)  331. 

Taxation — "Cash  Dividends  Paid" — Premium  Deductions: 

Sec.  2629  Miss.  Code  1906,  as  amended  by  Ch.  227  Laws  1912, 
provides:  "All  life  insurance  companies  or  associations  shall 
pay  annually  a  tax  of  two  and  one-fourth  percentum  upon  the 
gross  amount  of  premium  receipts  in  this  state,  less  *  *  * 
cash  dividends  paid  under  policy  contracts  in  this  state  during 
the  year."  Held,  That  dividends  deducted  from  the  premiums 
due,  at  the  request  of  the  policyholders,  such  policyholders  sim- 
ply paying  the  difference  between  the  amount  of  their  respective 
premiums  and  the  dividends  due  them  were  "cash  dividends 
paid"  within  the  meaning  of  the  statute,  and  were  to  be  con- 
sidered in  computing  the  amount  on  which  the  company  should 
pay  taxes. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Penn  Mutual  Life  Ins.  Co.  v.  Henry,  Ins.  Comr.   (Miss. 
8.  C.) : 

70  Southern  Reporter  (February  6,  1916)   462. 


Policy — Grace — Computation  of  Time: 

Under  the  terms  of  a  life  insurance  policy  giving  one  month 
— not  less  than  30  days — grace  in  the  payment  of  premiums, 
when  the  last  day  of  grace  falls  on  Sunday,  the  insured  has  the 
following  day  in  which  to  make  pasrment. 

Same— Waiver — Statements  of  Agent: 

Statements  to  the  insured  or  to  the  beneficiary  concerning 
the  rights  of  the  insured  under  the  policy  by  an  agent  who  had 
nothing  to  do  with  issuing  the  policy  or  with  receiving  the 
premiums  thereon  and  to  whom  no  premium  was  paid,  can  not 
be  relied  upon  to  establish  a  waiver. 

Same^Same — Premium: 

The  policy,  by  its  terms  providing  for  forfeiture  for  default 
in  the  payment  of  any  premium,  the  fact  that  the  company  took 
no  affirmative  action  on  failure  to  pay  a  premium  could  not  be 
relied  on  as  a  waiver  of  the  forfeiture. 

Same^Notice  of  Forfeiture — Statute: 

Sec.  1,  Ch.  212  Laws  Kan.  1913,  providing  for  notice  of  for- 
feiture, has  no  application  to  policies  previously  issued. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
Lightner  v.  Prudential  Ins.  Co.  (Kan.  S.  C.) : 

154  Pacific  Reporter   (February  7,  1916)   227. 
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Policy — Contract— Endortement  on  Application: 

The  words  "policy  written  and  premium  payable  semi-an- 
nually" not  printed  in  the  original  form  of  the  application  but 
evidently  stamped  upon  it  by  the  company  after  the  policy  had 
been  written,  could  not  be  considered  as  a  part  of  the  contract 

Same — Same — Application : 

The  policy  provided  that  it  "constitutes  the  entire  contract 
between  the  parties."  The  application,  although  attached  to,  was 
not  made  a  part  of  the  contract.  Held,  That  the  application 
could  not  be  considered  as  a  part  of  the  contract. 

*  Same — Premiums — Date  of  Payment: 

The  application  was  made  November  2,  1912.  The  policy 
provided  that  the  semi-annual  premium  should  be  due  and  pay- 
able May  2,  1913.  It  contained  the  following  provision:  "After 
delivery  of  this  policy  to  the  insured  it  takes  effect  as  of  the 
2nd  day  of  November."  The  policy  was  delivered  November 
9th.  Held,  That  it  was  within  the  power  of  the  company  to  ante- 
date its  policy  in  this  way  for  the  purpose  of  fixing  the  ma- 
turity of  premiums. 

Same — Same — Same — Evidence : 

The  policy  provided:  "After  delivery  of  this  policy  to  the  in- 
sured, it  takes  effect  as  of  the  2nd  day  of  November."  The  policy 
was  delivered  November  9th.  Held,  That  testimony  of  the  agent 
who  negotiated  the  contract  to  the  effect  that  he  had  told  the 
insured  that  the  time  for  payment  of  the  renewal  premium 
should  be  computed  from  the  date  of  the  delivery  of  the  policy 
was  inadmissible,  as  contradicting  the  terms  of  the  policy. 

Application — ^"Consulting  a  Physician": 

"Consulting  a  physician"  within  the  meaning  of  that  phrase 
as  used  in  an  application  depends  upon  the  character  of  an  inter- 
view between  the  insured  and  the  physician. 

Same — Same — Evidence  Considered: 

Where  it  appears  from  undisputed  evidence  that  the  insured 
understood  from  his  interview  with  a  physician  that  his  symp- 
toms were  serious  and  indicated  a  malady  involving  real  Im- 
pairment of  health,  then,  as  a  matter  of  law,  there  was  a  con- 
sultation with  a  physician  within  the  meaning  of  that  term  as 
used  in  an  application  for  reinstatement. 

Same — Same — Question  for  Jury: 

Preceding  an  application  for  reinstatement  insured  was  ex- 
amined by  a  physician.  The  examination  was  made  at  the  re- 
quest of  insured's  wife  who  had  telephoned  to  the  physician  that 
her  husband  was  not  well.  She  requested  that  the  physician 
arrange  an  interview  with  Insured,  which  was  done.  It  does  not 
appear  that  the  physician  advised  insured  as  to  the  probable 
consequences  of  the  disease  which  he  suspected  insured  was 
afflicted  with.  The  examination  was  only  partial.  It  is  not 
sure  that  insured  then  had  the  disease.  He  declined  to  be 
treated  and  left  the  impression  with  the  physician  that  he  did 
not  think  he  was  sick.    Held,  That  under  the  evidence  whether 
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or  not  there  had  been  a  consultation  with  a  physician  within 
the  meaning  of  the  application  for  reinstatement  was  for  the 
jury. 

Same — Misrepresentation — Statute: 

An  instruction  that  the  verdict  should  be  for  the  plaintift 
unless  the  answers  of  the  insured  were  ^'willfully  false  or  fraud- 
ulent" was  correct  under  Sec.  3,344a  Va.  Code,  and  Sec.  28  Ch. 
112  SubK^h.  2  of  the  General  Insurance  Act  of  Va.  of  March  9, 
1906,  although  it  would  have  been  better  to  have  incorporated  in 
the  instruction  an  explanation  of  what  constituted  "consulting 
a  physician"  as  well  as  the  import  of  the  words  "sound  health." 

Action  on  Policy — Premium— Evidence: 

In  an  action  on  a  policy  of  insurance  testimony  regarding 
certain  notes  given  by  insured  to  the  soliciting  agent,  to  be  used 
in  connection  with  the  payment  of  the  first  premium,  was  in- 
admissible, the  evidence  showing  that  it  was  a  strictly  personal 
and  private  transaction  between  the  agent  and  the  insured  of 
which  the  company  had  no  knowledge. 

[Judgment  tor  plaintift  below.    Here  reversed  In  favor  of  com- 
pany.] 

New  York  Life  Ins.  Co.  v.  Franklin  (Va.  S.  C.  A.) : 

87  Southeastern  Reporter  (February  6,  1916)   684. 

Policy — Delivery — Condition  Precedent: 

Insured  agreed  in  his  application  that  the  policy  "shall  not 
take  effect  until  the  same  shall  be  issued  and  delivered  by  the 
company,  and  the  first  premium  paid  thereon  in  full  when  my 
health  is  in  the  same  condition  as  described  in  this  application." 
Held,  That  the  good  health  of  the  insured  at  the  time  of  the 
delivery  of  the  policy  was  a  condition  precedent. 

Same — Same — Same — Waiver: 

A  local  soliciting  agent  is  without  authority  to  waive  a  pro- 
vision that  the  policy  shall  not  become  effective  until  delivered 
to  insured  while  in  good  health,  and  the  act  of  the  soliciting 
agent  in  causing  the  policy  to  be  delivered  to  the  insured  with 
knowledge  of  the  fact  that  the  insured  was  in  ill  health  at  the 
time  was  without  effect. 

Same — Same — Same — Same : 

Where  an  insurer,  having  knowledge  that  its  policy  was  de- 
livered at  a  time  when  insured's  health  was  impaired,  received 
the  premium  and  retained  same,  it  was  estopped  from  insisting 
that  the  policy  was  void. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
American  Bankers  Ins.  Co.  v.  Thomas  (Okla.  S.  C): 
154  Pacific  Reporter  (February  7.  1916)  44. 

Policy — Extended  Insurance — Deductions: 

Under  Sec.  7,897  R.  S.  Mo.  1899,  providing  for  extended  insur- 
ance after  payment  of  three  premiums,  only  such  part  of  a  loan 
to  the  insured  as  was  applied  to  past  premium  payments  is  de- 
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ductible  from  three-fourths  of  the  resenre,  required  to  be  ap- 
plied to  the  purchase  of  extended  insurance. 

Same — Proof  of  Loss — Waiver: 

The  requirement  that  proofs  of  loss  be  furnished  within  a 
specified  time  is  for  the  benefit  of  the  insurer  and  may  be 
waived  by  It. 

Sa  me — 8a  me — Sa  me : 

A  written  notice  by  the  insurer  to  the  Insured  preceding 
his  death,  denying  that  the  policy  had  any  further  value  may  be 
relied  upon  by  the  beneficiary  to  establish  a  waiver  of  the 
requirement  of  proofs  of  death,  she  having  knowledge  of  such 
notice  prior  to  the  expiration  of  the  time  for  furnishing  proofs. 

Same — Extended   insurance — Constitutional   l^w: 

Sec.  7,897  R.  S.  Mo.  1899,  providing  for  extended  insurance 
after  the  payment  of  three  premiums,  is  constitutional. 

[Judgment  tor  plalntifi!  below.    Here  affirmed  against  company.] 
Mun  V.  New  York  Life  Ins.  Co.  (Springfield  C.  A.) : 

181  Southwestern  Reporter  (February  9,  1916)  606. 

Poiicy — Incontestable  Clause — Misrepresentation  of  Age: 

The  policy  containing  a  clause  making  it  incontestable  after 
one  year,  the  Insurer  could  not  Interpose  a  statute  limiting  11a- 
bllty  wl^ere  there  had  been  a  misrepresentation  of  age. 

Same — Beneficiaries — Vested  interest: 

The  policy  containing  no  provision  for  changing  beneficiar- 
ies, the  personals  originally  designated  were  entitled  to  the  fund 
nothwithstanding  Insured  in  his  will  sought  to  bequeath  the  fund 
to  others. 

[Judgment  against  company  and   In  favor  ot  original   benefi- 
ciaries. ] 

Arnold  et  al.  v.  Equitable  Assur.  Soc.   (Arnold  et  al.  In- 
terveners) (U.  S.  D.  C,  Iowa) : 

22S  Federal  Reporter  (February  10,  1916)  167. 

Policy — Reformation — Mutual  Mistalce: 

In  order  for  the  holder  of  an  endowment  policy  to  have  the 
policy  reformed  so  as  to  make  the  same  payable  to  him  at  ma- 
turity it  must  appear  that  there  was  a  mutual  mistake  in  writ- 
ing the  policy.    The  mistake  of  one  party  is  insufficient. 

Same — Same — Same — Burden  of  Proof: 

In  a  suit  to  reform  a  policy  of  insurance  the  burden  rests 
upon  the  plaintiff  to  prove  a  mutual  mistake. 

Same — Same — Same — Insufficient  Evidence: 

The  insured  sued  to  have  an  endowment  policy  reformed  so 
as  to  make  the  endowment  benefits  payable  to  himself.  He  tes- 
tified that  the  agent  had  agreed,  when  the  application  was  taken, 
that  the  policy  should  be  so  written.  The  application  was  un- 
mistakable in  its  terms,  making  the  policy  and  all  of  its  benefits 
payable  to  the  beneficiary  therein  named.  Held,  That  the  finding 
of  the  court  that  the  fact  of  a  mutual  mistake  was  not  made 
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clear  by  such  ''strong  and  satisfactory  proof"  as  is  required  In 
equity  as  the  ground  for  reforming  the  policy,  was  supported  by 
the  evidence. 

Same — Same — Same — Evidence : 

In  a  suit  to  reform  a  policy,  evidence  to  the  effect  that  the 
form  of  application  used  in  applying  for  the  policy  had  given 
rise  to  mistakes  in  other  instances  and  had  been  changed,  was 
inadmissible.  Evidence  to  the  effect  that  other  people  had  mis- 
understood the  language  of  the  application  was  also  inadmis- 
sible. 

[Bill  for  reformation  dismissed  below.     Here  affirmed  in  favor 
of  company.] 

Hayes  v.  Penn  Mut.  Life  Ins.  Co.  et  al.  (Mass  S.  J.  C.) : 

111  Northeastern  Reporter  (February  15,  1916)  168. 

Non-Forfeiture  Law — "Past  Premium  Payments" — Construction: 
Sec.  7,897,  R.  S.  Mo.,  provides  that  the  net  value  of  a  policy 
"when  the  premium  becomes  due  and  is  not  paid"  shall  be  calcu- 
lated according  to  the  rules  specified,  "and  after  deducting  from 
three-fourths  of  such  net  value  any  notes  or  other  evidence  of 
indebtedness  given  on  account  of  past  premium  payments  on 
said  policy,"  such  net  value  shall  be  applied  to  the  purchase  of 
temporary  insurance.  The  company  insists  that  the  statute 
speaks  as  of  the  time  of  the  lapse  and  means  that  the  indebted- 
ness to  be  deducted  is  such  as  then  represents  past  premium 
payments,  while  the  plaintiff  insists  that  the  term  "past  pre- 
mium payments"  has  reference  to  the  giving  of  the  notes  or 
other  indebtedness,  and  that  the  premium  payments  must  be 
past  due  when  the  obligation  evidencing  the  same  is  executed. 
Held,  That  the  company's  construction  of  the  statute  was  the 
proper  one. 
Same — Same — Evidence  Considered: 

Immediately  preceding  the  date  of  the  third  premium  in- 
sured executed  a  note  in  part  payment  of  same.  Preceding  the 
due  date  of  each  of  the  three  following  premiums  renewal  notes 
were  executed  to  take  care  of  the  past  indebtedness  and  to  take 
care  of  a  portion  of  each  of  said  other  premiums.  Held,  That 
that  part  of  the  last  renewal  note  which  was  given  on  account 
of  the  several  premiums,  with  interest  on  such  amount,  was  "an 
indebtedness  given  on  account  of  past  premium  payments" 
within  Sec.  7,897,  R.  S.  Mo.  1899,  and  should  be  deducted  in  com- 
puting extended  insurance. 

Policy — Incontestabie  Ciause — Premiums: 

The  incontestable  clause  in  a  policy  of  insurance  does  not 
apply  to  failure  to  pay  premiums,  where  the  payment  of  the        . 
amount  of  the  policy  is  conditional  on  the  payment  of  premiums       ^ 
when  due;  in  such  case  the  payment  of  premiums  is  a  condition 
precedent. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Pope  V.  New  York  Life  Ins.  Co.  (Springfield  C.  A.) : 

181  Southwestern  Reporter  (February  16,  1916)   1047. 


Digiti 


zed  by  Google 


140  DIGEST  OF  INSURANCE  CASES.       [Vol.  XXIX. 

Policy — ProcMda — Distribution: 

Where  a  policy  was  made  payable  to  insured's  business  part- 
ner to  secure  the  latter  in  the  payment  of  certain  advances  to  the 
insured,  and  it  appeared  from  the  affidavit  of  defense  that  Insured 
had  repaid  what  he  borrowed,  the  beneficiary  had  no  interest  in 
the  policy,  and  in  a  contest  with  the  insured's  executrix  as  to  the 
proceeds  the  executrix  was  entitled  to  judgment. 

[Judgment  for  insured's  executrix.] 

Haberfeld  v.  Meyer,  Ex'x.  et  al.  (Allegheny  C.  P.) : 

^4  Pittsburgh  Legal  Journal  (February  19,  1916)   123. 

Foreign  Company — Taxation — Statute : 

Sec.  4,226,  4,230a  Ky.  St.  imposes  a  tax  on  foreign  companies 
of  $2  on  the  $100.00  of  premiums  and  renewals.  The  Supreme 
Court  of  the  United  States,  in  construing  these  sections,  held 
that  they  were  illegal  so  far  as  they  applied  to  foreign  companies 
which  had  withdrawn  from  the  state.  In  the  action  against  the 
defendant  company,  it  is  argued  that  the  sections  in  question  do 
not,  in  fact,  levy  the  tax  upon  the  premiums  provided  for  in  the 
policy  in  the  years  in  which  they  are  collected,  but  levy  a  tax 
rather  in  and  for  the  year  in  which  the  insurance  was  written 
upon  the  aggregate  premiums  which  the  insured  contracted  to 
pay  during  the  life  of  the  policy  without  regard  to  the  year  in 
which  the  premiums  are  to  be  collected.  Held,  That  while  this 
contention  was  not  made  in  the  case  passed  upon  by  the  United 
States  Supreme  Court,  it  does  not  differentiate  the  present  case 
from  that  case  but  simply  presents  an  argument  which,  at  the 
most,  amounted  to  an  additional  reason  for  upholding  the  statute; 
the  United  States  Supreme  Court  having  held  that  foreign  com- 
panies were  not  liable  for  the  tax,  except  as  to  premiums  col- 
lected while  doing  business  in  the  state,  it  is  held  that  the  de- 
fendant is  not  liable. 

Same — Same-— Same: 

It  was  not  the  intention  of  the  legislature  in  enacting  Sees. 
4,226  and  4,230a,  imposing  a  two  per  cent,  tax  on  premiums  re- 
ceived by  foreign  companies,  to  impose  the  tax  upon  the  aggre- 
gate of  premiums  then  paid  and  thereafter  to  be  paid  in  the 
year  in  which  the  policy  was  written.  Such  companies  are  re- 
quired only  to  report  "all  premiums  recited  on  the  face  of  the 
policy  for  original  insurance  and  all  renewal  premiums  received 
in  cash  or  otherwise"  and  to  pay  tax  on  the  same. 

[Judgment  for  plaintiff  below.     Here  reversed  irv  favor  of  com- 
pany.] 

Illinois  Life  Ins.  Co.  v.  Commonwealth  (Ky.  C.  A.) ; 
Washington  Life  Ins.  Co.  v.  Same: 

181  Southwestern  Reporter  (February  2S,  1916)  118S, 
1134. 

Issuance  of  Chec*k  in  Favor  of  Fictitious  Person — Knowledge  of 

Agent^Rlghts  of  Third  Person: 

Where  an  agent,  acting  with  another,  caused  a  policy  to  be 
issued  on  a  fictitious  person  and  thereafter  presented  a  daim 
alleging  the  death  of  such  person,  and  the  insurer  thereupon  drew 
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its  check  and  mailed  the  same  to  the  agent  for  delivery  to  the 
fictitious  payee,  the  knowledge  of  such  agent  as  to  the  facts  was 
imputed  to  the  company.  By  the  act  of  delivering  such  a  check 
and  BO  putting  it  into  circulation,  the  bank  upon  which  it  was 
drawn  was  entitled  to  the  same  protection  as  if  the  check  had 
been  payable  to  bearer. 

[Judgment  for  defendant  below.     Here  affirmed  ag^ainst  plaintiff 
Insurance  company.] 

Equitable  Life  Assur.  Soc.  v.  National  Bank  of  Commerce 
(St.  Louis  C.  A.) : 

181  Southwestern  Reporter  (February  23.  1916)   1176. 

Corporations — Profit  Sharing  Bonds — Validity: 

The  defendant  was  organized  under  the  laws  of  Wisconsin 
to  transact  the  business  of  a  life  insurance  company  on  a  stock 
basis.  Ch.  85,  Wis.  Laws  1915»  relating  to  corporations  generally, 
authorizes  each  domestic  company  "to  mortgage  *  *  *  its 
♦  •  ♦  revenues  ♦  ♦  ♦  to  secure  payment  of  its  debts,  or 
to  borrow  money  for  the  purposes  of  the  corporation."  The  de- 
fendant company  issued  what  it  called  profit  sharing  bonds,  by 
which  it  agreed  to  set  apart  annually  $1  for  each  $1,000  worth  of 
insurance  outstanding  and  in  force;  to  be  taken  exclusively  from 
the  expense  charges  levied  and  collected  with  and  as  a  part  of 
annual  premiums,  and  to  distribute  the  proceeds  of  the  fund  so 
created,  for  a  period  of  thirty  years,  among  the  holders  of  such 
profit  sharing  bonds.  Held,  That  in  an  action  by  a  subscriber 
for  surrender  of  such  bonds  to  recover  the  purchase  price  thereof, 
that  the  bonds  could  not  be  held  to  be  void  for  want  of  authority 
in  the  defendant  to  issue  and  sell  them  or  on  the  ground  that 
they  were  speculative  in  character.  While  the  bonds  were  specu- 
lative as  to  the  purchasers  they  were  not  speculative  in  any 
degree  as  to  the  company. 

Same — Contracts — Validity: 

A  contract  is  not  to  be  deemed  as  invalid  merely  because  it 
is  ingenious,  nor  unless  it  contravenes  some  rule  of  positive  law 
or  confiicts  with  public  policy. 

Same — Same — Same : 

Stock  corporations,  when  not  expressly  or  by  implication  for- 
bidden to  do  so,  have  general  power  to  make  contracts  further- 
ing the  objects  of  their  creation.  This  authority  exists  by  neces- 
sary inferences  from  the  general  powers  conferred  on  the  cor- 
poration to  do  business. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Jacobs  V.  Wisconsin  Nat.  Life  Ins.  Co.  (Wis.  S.  C.) : 

156  Northwestern  Reporter  (February  25,  1916)   159. 

Action  on  Policy — Suicide — Direction  of  Verdict: 

The  only  wound  upon  insured's  body,  except  a  slight  powder 
bum  on  one  of  his  hands,  was  bullet  wound  through  the  head, 
the  point  of  entrance  of  the  bullet  being  Inside  the  mouth.  There 
was  no  one  in  the  house  at  the  time  of  insured's  death  except 
his  immediate  family.    Held,  That  the  physical  facts  connected 
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with  the  death  of  the  insured  were  such  as  to  overcome  the  pre- 
sumption that  his  death  was  accidental  demanding  a  finding  that 
insured  had  come  to  his  death  hy  his  own  hand  and  intentionally, 
and  the  trial  court  therefore  did  not  err  in  directing  a  verdict 
for  the  company. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Hodnett  v.  Aetna  Life  Ins.  Co.  (Ga.  C.  A.) : 

87  Southeastern  Reporter  (February  26.  1916)   813. 

Policy — Incontestable  Clause — Statute: 

The  law  of  Idaho  providing  that  life  insurance  policies  shall 
be  incontestable  after  two  years  does  not  prevent  the  parties 
from  contracting  that  the  policy  shall  be  incontestable  from  date. 

Same — Same — Fraud: 

"This  policy  Is  incontestable  from  its  date,  except  for  non- 
payment of  premium/'  precludes  the  insurer  from  interposing  the 
defense  that  the  issuance  of  the  policy  was  procured  through 
fraudulent  misrepresentations. 

[Judsrment  for  plaintiff  below.     Here  affirmed  against  company.] 
Duvall  V.  National  Ins.  Co.  (Idaho  S.  C.) : 

154  Pacific  Reporter  (February  28,  1916)   632. 

Industrial  Policy— Facility  of  Payment  Clause— Validity: 

The  Facility  of  Payment  Clause  of  an  industrial  policy  is 
valid,  but  where  the  company  has  made  payment  strictly  within 
the  terms  of  the  policy,  hy  payment  to  the  beneficiary,  who  had 
incurred  expenses  for  burial  of  insured,  and  another,  to  whom 
insured  was  indebted  for  board,  the  liability  of  the  company  was 
thereby  terminated,  and  an  action  to  recover  the  proceeds  of  the 
policy  could  not  be  maintained  by  insured's  administrator. 

[Judfirment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Metropolitan  Life  Ins.  Co.  v.  Burbank  (Hamilton  C.  A.) : 

61  O.  L.  B.  (February  28)  284. 
36  O.  C.  C.  284. 


Foreign  Company — Action  on  Policy — Venue: 

A  non-resident  of  Kentucky  may  maintain  an  action  in  that 
state  against  a  foreign  company  doing  business  therein. 

Same— Same — Same — Statute: 

Sec.  71  Ky.  Civ.  Code  providing  that  an  action  against  an 
incorporated  bank  or  an  insurance  company  may  be  brought  in 
the  county  in  which  its  principal  office  is  situated  or  in  the  county 
in  which  the  transaction  out  of  which  the  case  grows  took  place, 
applies  to  foreign  as  well  as  domestic  insurance  companies. 

Same— Same — Same — Same : 

Although  the  policy  sued  on  was  not  issued  in  Kentucky  and 
the  company  issuing  it  was  a  foreign  company  and  had  no  prin- 
cipal place  of  business  in  the  state  of  Kentucky,  nevertheless. 
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under  Sec  78  Ky.  Civ.  Code,  action  could  be  instituted  thereon 
in  Kentucky,  in  such  county  as  the  plaintiff  mi£;ht  choose. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Barnes  v.  Union  Central  Life  Ins.  Co.  (Ky.  C.  A.) : 

182  Southwestern  Reporter  (March  1,  1916)   169. 

Action  on  PoJicy — Limitation  of  Action— Unreasonable  Delay: 

The  cause  of  action  on  an  insurance  policy  accrues  on  the 
death  of  the  insured  plus,  at  most,  a  reasonable  time  within 
which  to  make  proof  of  death.  Hence  where  insured  died  in 
1897  and  suit  was  not  commenced  until  1915  the  plaintiff's  cause 
of  action  was  barred,  in  the  absence  of  a  waiver  or  estoppel. 

Same    Same— Waiver. 

The  statutory  limitation  of  time  for  suing  and  the  provision 
of  Sec.  5,985  R.  S.  Mo.  1879,  providing  for  the  filing  of  proofs  of 
death  withip  90  days,  are  affirmative  and  special  defenses  and 
are  in  the  nature  of  personal  privileges.  The  law  allows  them  to 
a  defendant  if  he  chooses  to  insist  upon  them  in  the  proper  way 
and  at  the  proper  time,  but  they  are  not  matters  going  to  ex- 
tinguish the  cause  of  action,  but  merely  to  bar  the  remedy,  and, 
being  for  the  defendant's  benefit,  may  be  waived. 

Same — Forfeitures — Rule  of  Construction: 

Defenses  based  upon  delay  in  filing  suit  and  for  failure  to  file 
proofs  of  death  are  generally  termed  forfeitures,  which  are  not 
favorites  of  the  law,  and  especially  of  the  law  of  insurance. 

Same — Limitation  of  Action — Waiver: 

The  doctrine  of  waiver,  while  more  frequently  applied  to 
furnishing  timely  proofs  of  loss  for  violation  of  some  warranty, 
applies  as  well  to  bringing  suit  within  a  given  time,  whether 
fixed  by  statute  or  by  the  policy  itself. 

Same — Same— Same : 

The  doctrine  that  when  one  is  called  upon  in  court  to  assert 
his  defenses  he  must  plead  limitation,  both  as  to  bringing  suit 
and  furnishing  proofs  of  loss,  or  he  is  held  to  have  waived  it, 
applies  to  acts  out  of  court  as  well  as  those  in  court 

Same — Same — Same — Acts   Subsequent  to  Time   Forfeiture  Ac- 
crued: 
A  waiver  can  take  place  after  as  well  as  before  the  time 

limit  has  expired  for  the  doing  of  the  thing  claimed  to  have  been 

waived,  but  in  such  case  the  facts  constituting  the  waiver  must 

contain  the  element  of  estoppel. 

Same — Same — Same — Same : 

Where  a  claimant  is  encouraged  or  induced  to  go  to  sub- 
stantial expense  in  furnishing  proofs  of  loss  such  acts  on  the 
part  of  the  company  supply  the  element  of  estoppel  necessary 
to  constitute  a  waiver  of  a  forfeiture  previously  accrued. 

Same — Same— Same: 

After  some  correspondence,  the  company  enclosed  blank 
forms  for  proofs  of  death,  stating:     "It  must  be  distinctly  under- 
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Stood,  however,  that  the  company  by  fumlBfalng  these  blanks  does 
not  waiTe  any  legal  defenses  that  may  exist  In  its  fsTor,  the 
blanks  being  furnished  merely  to  facilitate  the  orderly  consid- 
eration of  the  claim."  The  claimant  had  these  blanks  filled  out 
at  a  considerable  expense  and  returned  the  same  to  the  company. 
Held,  That  the  company  was  in  no  position  to  say  that  it  did  not 
require  the  plaintiff  to  go  to  this  expense,  but  left  it  to  plaintilf 
to  do  so  or  not  as  she  pleased,  since  the  failure  so  to  do  meant 
a  complete  abandonment  of  her  claim.  The  expenditure  under 
the  circumstances  estopped  the  company  from  claiming  a  for- 
feiture on  account  of  the  delay  in  filing  proofs  and  in  bringing 
suit 

Same^None-Waiver  Reservation — Effect: 

The  company  wrote  a  letter  to  claimant  enclosing  blanks 
upon  which  to  make  proof  of  loss,  stating  in  the  letter:  "It  must 
be  distinctly  understood,  however,  that  the  company  by  furnish- 
ing these  blanks  does  not  waive  any  legal  defenses  that  may  ex- 
ist in  its  favor."  Held,  That  this  non-waiver  reservation  did  not 
avail  the  company  as  against  the  contention  of  claimant  that  the 
conduct  of  the  company  in  putting  claimant  to  expense  in  fur- 
nishing proofs  of  loss  estopped  it  from  relsring  upon  delay  in 
filing  same  and  upon  the  lapse  of  time  in  bringing  suit. 

Same — ^Waiver — Pleading : 

Where  the  case  was  tried  on  an  agreed  statement  of  facts, 
and  facts  were  stated  showing  a  waiver,  the  fact  that  a  waiver 
had  not  been  pleaded  was  Immaterial. 

[Judgment   for   company   below.      Here   reversed   against    com- 
pany.] 

Shearlock  v.  Mutual  Life  Ins.  Co.  (Springfield  C.  A.) : 

182  Southwestern  Reporter  (March  1,  1916)  89. 

Action  on  Policy — IMIsrepresentation — Burden  of  Proof — Question 
for  Jury: 

After  the  plaintiff  had  made  a  prima  facie  case,  the  com- 
pany offered  the  testimony  of  a  physician,  who  stated  that  he 
had  treated  insured  In  January  or  February  of  1913.  The  api^i- 
cation  was  made  In  the  latter  part  of  January,  1913.  In  subse- 
quent testimony  this  physician  stated  that  to  the  best  of  his 
recollection  insured  first  consulted  him  about  January  4.  An- 
other physician  testified  that  he  had  examined  insured  in  1912 
and  found  him  to  be  suffering  from  tuberculosis,  of  which  he  ad- 
vised insured.  The  medical  examiner's  report  was  in  evidence, 
the  examiner  certifying  that  assured  had  no  disease  of  the  lungs 
or  of  any  part  of  the  body  at  the  time  the  application  was  made. 
There  was  other  testimony  to  the  effect  that  as  late  as  December, 
1913,  insured  was  not  suffering  from  tuberculosis  of  the  lungs, 
but  at  that  time  was  suffering  from  a  tubercular  condition  of  the 
bowels.  Held,  That  the  burden  of  establishing  the  defense  of  mis- 
representation rested  on  the  insurer.  Held,  further,  That  under 
the  evidence  it  was  for  the  jury  to  determine  whether  or  not  in- 
sured had  misrepresented  his  condition  of  health  and  concealed 
a  consultation  with  his  physician  preceding  his  application. 
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Same — Measure  of  Recovery— Interest: 

Where  the  policy  was  not  payable  until  after  proofs  of  death 
were  famished,  it  was  improper  to  allow  interest  from  the  date 
of  the  death  of  insured,  the  plaintilf  being  entitled  to  interest 
only  from  the  time  of  the  filing  of  proofs  of  death. 

[Judgment   for  plaintiff   below.     Here   affirmed,   on   remittitur, 
against  company.] 

Warren  y.  New  York  Life  Ins.  Co.  (Kansas  City  C.  A.) : 

182  Southwestern  Reporter  (March  1,  1916)  96. 

Beneficiary — Divorce— Right  to  Insurance  Proceeds: 

Where  a  husband  procures  a  life  insurance  policy  on  him- 
self, naming  his  wife  as  beneficiary,  but  with  the  right  reserved 
to  himself  to  change  the  beneficiary,  and  the  parties  are  there- 
after divorced,  the  wife  is  thereby  divested  of  all  interest  in  the 
policy  and  cannot  at  the  death  of  the  husband  claim  the  pro- 
ceeds, and  this  is  true  though  the  premiums  thereon  may  have 
been  paid  by  the  wife,  under  Sec.  2,121  Ky.  St.  relating  to  the 
restoration  of  property  relating  to  the  granting  of  a  divorce. 

Same — Same — Reimbursement  for  Premiums  Paid: 

In  such  case  the  beneficiary  is  entitled  to  be  reimbursed  out 
of  the  proceeds  of  the  policy  for  the  amount  of  the  premiums  paid 
by  her  thereon. 

[Judgment  for  insured's  administrator  below.    Here  affirmed.] 
Schauberger  v.  Morel's  Admr.  (Ky.  C.  A.) : 

182  Southwestern  Reporter  (March  1,  1916)  198. 

Suit  to  Reform  Policy — Jurisdiction — Service  by  Publication: 

Insured,  who  had  assigned  his  policy  to  his  mother,  who 
thereafter  died,  filed  suit  to  reform  the  policy  so  as  to  make  the 
same  revert  to  insured,  pursuant  to  his  agreement  with  his  moth- 
er. Held,  That  the  court  having  before  it  the  company  which 
issued  the  policy  and  the  policy,  and  three  of  the  four  distribu- 
tees of  the  assignee,  could  settle  the  status  and  rights  of  the 
parties  with  respect  to  the  policy,  although  one  of  the  persons 
interested  therein,  under  the  assignment  as  actually  made,  was 
a  non-resident,  and  was  made  defendant  only  by  publication. 

[Demurrer  to  bill  of  complaint  overruled.     Here  affirmed  In  fa- 
vor of  complainant.] 

Perry  et  aL  v.  Toung  et  al.  (Tenn.  S.  C.) : 

182  Southwestern  Reporter  (March  8,  1916)  577. 

Action  on  Policy — Fraud — Reputation: 

In  an  action  on  a  policy  where  defense  was  made  that  the 
policy  had  been  procured  by  fraud,  testimony  as  to  the  good 
character  of  insured  was  inadmissible. 

Same— Non-Payment  of  Premium — Estoppel: 

Where  the  company  had  been  paid  what  was  due  it  by  the 
soliciting  agent,  it  could  not  avoid  liability  on  the  ground  that 
insured  had  deftiulted  in  payment  of  the  premium  by  failing  to 
meet  an  installment  of  a  note  given  the  agent. 
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Application — Subsequent  Developments — Duty  to  Applicant: 

An  applicant  for  insurance,  as  a  matter  of  law,  need  not  dis- 
close to  the  Insurer  the  result  of  a  medical  examination  for  in- 
surance  in  another  company,  subsequently  made,  in  which  he 
was  advised  that  there  were  indications  of  Bright's  disease,  un- 
less he  believed  the  advice  to  be  true. 
Same — Same — Concealment: 

Insured,  subsequent  to  making  application  and  before  deliv- 
ery of  the  policy,  was  examined  for  another  policy.  The  medi- 
cal examiner  advised  him  that  he  had  Bright's  disease.  Insured 
caused  a  microscopic  examination  to  be  made,  which  confirmed 
the  diagnosis,  whereupon  insured  arranged  for  treatment  there- 
for. Held,  That  under  these  circumstances  the  failure  of  insured 
to  disclose  these  facts  at  or  preceding  the  delivery  of  the  policy 
to  him  amounted  to  an  Intentional  concealment  avoiding  the 
policy. 

[Judgment  for  plaintifC  below.     Here  reversed  In  favor  of  com- 
pany.] 

United  States  Annuity  &  Life  Ins.  Co.  v.  Peak  (Ark.  S.  C.) : 

182  Southwestern  Reporter  (March  8,  1916)   565. 

Application — Misrepresentation — Failure    to    Disclose     Incipient 

Disease: 

The  statements  in  a  health  certificate,  as  to  insured's  condi- 
tion between  the  making  of  the  application  and  the  delivery  of 
the  policy,  are  to  be  deemed  representations  rather  than  warran- 
ties, and,  under  Sec.  4,572  Ala.  Code,  providing  that  no  statement 
shall  prevent  recovery  unless  "made  with  actual  intent  to  de- 
ceive or  unless  the  matter  misrepresented  increased  the  risk 
of  loss,"  insured's  failure  to  disclose  that  he  was  afflicted  with 
an  incipient  brain  tumor  would  not  avoid  recovery.  The  legal 
import  of  the  statement  that  he  was  then  in  good  health  was  that 
he  was  then  free  from  any  disease  or  ailment  that  affected  gen- 
eral soundness  and  healthfulness  of  his  system,  and  if  he  had 
been  free  from  apparent  serious  disease,  or  was  not  conscious 
of  any  derangement  of  important  organic  functions  he  may  have 
truthfully  made  the  certificate. 

Action  on  Policy — Misrepresentations — Evidence: 

While  the  evidence  is  admissible  to  show  that  an  agent  had 
no  authority  to  deliver  a  policy  to  insured  without  a  proper  health 
certificate,  an  agent  may  not  testify  that  a  policy  would  not  have 
been  delivered  had  the  health  certificate  executed  by  the  appli- 
cant shown  that  he  had  been  sick  or  attended  by  a  physician. 
Statements  to  this  effect  would  be  considered  as  nothing  more 
than  the  conclusions  of  the  witness. 

Premium — Execution  of  Note — Payment: 

The  giving  of  a  note  is  prima  facie  not  a  payment,  but 
merely  an  extension  of  time  for  the  payment  till  the  note  ma- 
tures. 
Same — Non-Payment  of  Note^Forfeiture: 

Where  a  policy  of  life  insurance  is  issued  and  a  note  is 
given  for  the  first  premium,  which  note  is  not  paid  at  maturity. 
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but  the  insured  after  the  note  was  due  and  oniMild  refused  to 
pay  it,  and  unconditionally  stated  that  be  did  not  intend  to  pay 
the  note  or  in  anywise  comply  with  the  contract  of  insurance,  and 
stated  that  he  will  not  take  the  policy  or  pay  the  note  or  be  bound 
by  the  same,  and  it  is  then  agreed  between  the  insurance  com- 
pany and  the  maker  of  the  note  that  the  contract  of  insurance, 
together  with  the  note,  shall  stand  discharged,  and  the  mak^  of 
the  note  dies  without  making  any  payment,  the  beneficiary,  being 
the  wife  of  the  maker  of  the  note,  cannot  recover  on  the  policy 
in  view  of  its  conditions. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Our  Home  Life  Ins.  Co.  v.  Peacock  (Fla.  S.  C.)  : 

70  Southern  Reporter  (March  11,  1916)  775. 


Policy — Distribution  of  Proceeds — Rights  of  Insured: 

In  a  guaranteed  interest  bond  policy,  or  endowment  policy, 
or  a  tontine  dividend  bond  policy,  the  contract  is  between  the 
insurer  and  the  insured;  and  on  the  ezpiraticm  of  the  period 
named  in  the  policy  the  relation  of  debtor  and  creditor  arises. 

8«nne— Same — Rights  of  Beneficiary: 

If  the  insured  should  die  within  the  period  named,  the  bene- 
ficiary would  take  the  face  value  of  the  policy,  without  any  por- 
tion of  a  surplus.  The  surplus,  under  the  contract,  would  only 
become  due  after  the  expiration  of  the  period  named  in  the  pol- 
icy, if  the  insured  were  alive  at  that  time,  and  it  would  be  paid 
to  him. 

Same^Loans— Settlement : 

A  loan  made  jointly  to  the  insured  and  to  the  beneficiary  by 
the  insurer  under  a  life  insurance  and  endowment  contract  is  in 
the  nature  of  an  advance  upon  the  policy.  The  advance  is  valid, 
and  it  will  be  deducted  in  a  settlement  with  the  wife  under  the 
policy. 

Same — Rights  of  Beneficiaries: 

"It  is  Indeed  the  general  rule  that  a  policy,  and  the  money 
to  become  due  under  it,  belong,  the  moment  it  is  issued,  to  the 
person  or  persons  named  in  it  as  the  beneficiary  or  beneficiaries, 
and  there  is  no  power  in  the  person  procuring  the  insurance  by 
any  act  of  his,  by  deed  or  by  will,  to  transfer  to  any  other  person 
the  interest  of  the  person  named." 

Same— Option — Notice: 

Where  a  policy  permits  the  insured  to  select  one  of  four 
"beneficial  options,"  "provided,  however,  that  the  Insured  shall 
notify  the  company,  in  writing,  not  less  than  three  months  be- 
fore the  first-named  date  above  (the  date  of  maturity  of  policy), 
which  privilege  is  selected,  and  that  in  default  of  such  notice 
benefit  '1'  shall  be  considered  selected,"  and  the  insured  does  not 
notify  the  company  within  the  time  agreed  upon,  he  cannot  sub- 
sequently select  an  option  other  than  No.  "1,"  under  which  option 
a  third  person  has  acquired  rights. 

]»— Life— 8 
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Same — Awlgnm«nt — Parties: 

No  person  other  than  the  persons  designated  in  the  policy 
can  assign  or  surrender  it,  and  in  such  assignment  or  surrender 
all  the  persons  must  concur,  or  the  interest  of  those  not  concur- 
ring is  not  affected. 

Same— Beneficlariea-^Pretumption : 

Where  a  wife  is  named  the  beneficiary  in  an  Insurance  pol- 
icy, her  acceptance  is  presumed;  and,  where  it  (the  policy)  has 
been  continued  as  a  paid-up  policy,  her  acceptance  thereof  will 
also  be  presumed. 

Same — Same — Consent: 

The  beneficiary  under  a  policy  providing  for  certain  options 
of  settlement  at  its  maturity  is  a  necessary  party  to  any  settle- 
ment thereunder,  and  her  rights  could  not  be  affected  by  any 
indulgence  or  contract  which  the  insurer  might  see  fit  to  make 
to  or  with  the  insured,  without  her  consent 

[Judgrment  for  company  below.    Here  reversed  against  company.] 
Breard  v.  New  York  Life  Ins.  Co.  (La.  S.  C.) : 

70  Southern  Reporter  (March  11,  1916)  799. 

Action  on  Policy — Cause  of  Death — Directed  Verdict: 

The  evidence  was  to  the  effect  that  insured  was  found  in  his 
bedroom  at  about  6  o'clock  in  the  morning,  either  dying  or 
actually  dead,  and  that  his  death  was  caused  by  asphyxiation 
from  illuminating  gas.  There  was  no  testimony  to  show  how  the 
gas  escaped  nor  as  to  any  circumstances  which  might  tend  to 
show  any  intent  on  the  part  of  insured  to  take  his  life.  Held, 
That  the  evidence  was  totally  insufficient  to  overcome  the  pre- 
sumption against  suicide,  and  raised  no  question  of  fact  for  the 
jury,  and  the  trial  court  was  bound  to  direct  a  verdict  for  the 
plaintiff. 

Same^— Same — Evidence : 

There  was  evidence  to  the  effect  that  insured  shortly  before 
his  death  addressed  a  letter  to  a  man  to  whom  he  was  indebted. 
It  appears  that  insured's  widow  had  subsequently  taken  the  let- 
ter away  from  the  person  to  whom  it  was  addressed.  The  credi- 
tor was  not  permitted  to  give  oral  testimony  as  to  the  contents 
of.  the  letter,  apparently  upon  the  ground  that  no  notice  to  pro- 
duce had  been  served.  However,  at  the  trial,  counsel  for  the 
plaintiff  stated:  "Irrespective  of  that,  if  we  had  any  such  letter 
we  would  produce  it."  Held,  That  this  amounted  to  a  waiver  of 
the  failure  to  serve  notice  to  produce,  and  the  company  should 
have  been  allowed  to  prove  by  parol  evidence  the  contents  of  the 
letter,  as  bearing  upon  the  intent  on  the  part  of  the  insured  to 
toke  his  life. 

Same — Same — Same : 

In  an  action  on  a  policy  where  the  company  offered  proof  by 
an  inspector  from  the  gas  company  that  he  had  examined  the  gas 
fixtures  on  the  afternoon  of  the  day  of  insured's  death  and  had 
found  them  in  good  condition,  it  should  have  been  admitted,  it 
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being  fair  to  presume  that  they  had  not  been  tampered  with  and 
remained  the  same  as  at  the  time  insured  died. 

[Judgment  for  plalntifiCs  below.    Here  reversed  in  favor  of  com- 
pany.] 

Herschkowitz  at  al.  y.  Mutual  Ufe  Ins.  Co.  (N.  T.,  App. 
Tr.): 

157  New  York  Supplement  (March  13,  1916)  436. 

Tontine  Policy — Fraud — Statements  as  to  Profits: 

The  statements  by  an  insurer,  in  the  sale  of  a  20-year  distri- 
bution policy,  that  the  surplus  to  be  credited  to  the  policy,  plus 
the  legal  reserve,  would  amount  to  a  specified  sum  at  the  end 
of  20  years,  was  but  an  expression  of  opinion  and  could  not  be 
made  the  basis  of  a  charge  of  fraud. 

Same — Same — Limitation  of  Action: 

Limtations  against  an  action  for  fraud  arising  out  of  repre- 
sentations as  to  the  amount  of  surplus  that  would  be  accredited 
on  account  of  a  20-year  distribution  policy  began  to  run  from  the 
time  the  alleged  false  representations  were  made,  and  the  subse- 
quent acceptance  of  annual  premiums  was  not  a  continuation  of 
the  initial  fraud. 

[Judgment  for   company   below.     Affirmed   on   appeal    (191   III. 
App.  317).     Here  affirmed.] 

Keithley  v.  Mutual  Life  Ins.  Co.  (111.  S.  C.) : 

111   Northeastern  Reporter   (March   14,   1916)    503. 

Action  on  Policy — Pleading — Performance: 

The  allegation  that  the  assured  "and  this  plaintiff  have  duly 
performed  all  of  the  conditions  of  said  policy  on  their  part  to 
be  by  them  performed"  is  a  sufficient  allegation  of  performance 
on  the  part  of  the  assured  and  the  beneficiary. 

Same — Same — Exceptions: 

In  an  action  on  a  policy  it  is  not  necessary  to  negative  war- 
ranties or  exceptions  in  the  policy,  as  these  are  matters  of  de- 
fense. 

Same — "Explosives" — Blowing  Up  of  Steam  Boiler: 

It  was  alleged  that  insured  became  engaged  "in  making  or 
using  explosives,"  an  occupation  prohibited  by  the  policy,  it  be- 
ing particularly  alleged  that  insured  was  killed  by  the  explosion 
of  a  steam  engine,  of  which  he  was  a  part  owner,  which  he  was 
operating  on  his  brother's  farm,  in  running  a  sawmill.  Held, 
That  insured  was  not  engaged  in  making  or  using  explosives 
within  the  meaning  of  the  policy.  An  "explosive"  is  defined  as 
"any  substance  whose  decomposition  or  combustion  is  generated 
with  such  rapidity  that  it  can  be  used  for  blasting  or  in  fire 
arms." 

Policy — ^Application — Contract: 

The  application,  by  the  terms  of  the  policy  being  made  a  part 
of  the  contract,  both  application  and  policy  must  be  treated  and 
construed  as  one  contract. 
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Action  on  Policy — Fraud — ReaclMlon: 

An  answer  of  fraud,  to  be  available,  must  disclose  that  the 
Insurer  elected  to  treat  and  rescind  the  contract  after  discover- 
ing the  fraud  by  returning  the  policy  received. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Anchor  Life  Ins.  Co.  v.  Meyer  (Ind.  App.) : 

111  Northeastern  Reporter  (March  14,  1916)   4S6. 

Annotation — Laws  or  Judgments  of  Courts  of  State  In  Which 
Insurance  Company  Is  Incorporated  as  Binding  In  Other 
States: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Hartford  Life  Ins.  Co.  v.  lbs,  heretofore  reported  in  28  Insur- 
ance Digest  163. 

Lawyers'  Reports  Annotated  (N.  S.)   (1916  A)  770. 

Annotation— -Check  or  Draft  as  Payment  of  Insurance  Premium: 
Under  the  above  heading  appears  an  anotation  to  the  case  of 
Hartford  Life  Ins.  Co.  v.  lbs,  hertofore  reported  in  150  Pac.  190. 
Lawyers'  Reports  Annotated  (N.  S.)   (1916  A)  674. 

Annotation — Right  of  One  to  Whom  Policy  of  Life  or  Benefit  in- 
surance Was  Assigned  by  insured  to  Proceeds  Where  Pro- 
visions as  to  Change  of  Beneficiary  Were  not  Complied  With: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Johnson  v.  New  York  Life  Ins.  Co.,  heretofore  reported  in  27 

Insurance  Digest  140. 

Lawyers'  Reports  AnnoUted  (N.  S.)   (1916  A)  877. 

Annotation — Notice  from  Talcing  Previous  Application  as  Waiver 
of  False  Representation  with  Respect  to  Previous  Applica- 
tions for  Life  or  IMutual  Benefit  Insurance: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Supreme  Tribe  of  Ben  Hur  v.  Owens  et  al.,  heretofore  reported 

in  28  Insurance  Digest  266. 

Lawyers'  Reports  Annotated  (N.  S.)   (1916  A)  982. 

Policy  Loan — Personal  Liability: 

Where,  to  secure  a  policy  loan,  the  insured  and  beneficiaries 
executed  an  agreement  in  which  they  agreed  to  repay  the  amount 
loaned,  such  agreement  created  a  personal  obligation  on  their 
part  to  repay  on  failure  of  the  title  to  the  policy. 

Same — Payment — Evidence  Considered : 

The  act  of  an  insurer  in  attempting  to  apply  the  surrender 
value  of  a  policy  to  a  loan,  being  without  effect,  because  the 
surrender  value  had  prior  to  the  loan  passed  to  insured's  trustee 
in  bankruptcy,  is  not  a  payment  of  the  loan  so  as  to  relieve  the 
insured  and  beneficiaries  from  the  personal  obligation  assumed 
by  them  in  the  making  of  the  loan. 

[Judgment   for   defendant    below.      Here   reversed    In    favor   of 

plaintiff  company.] 
Equitable  Life  Assur.  Soc.  v.  DeLisle  et  al.     (Springfield 
C.  A.) : 

182  Southwestern  Reporter  (March  22,  1916)   1026. 
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Policy— -Extenilad  Intumnee — Applloation  of  Lomn  V«lu«  to  Fay- 

mont  of  Premium: 

The  policy  provided:  "If  any  premium  hereon  shall  not  be 
paid  irhen  due,  the  company  shall  first  apply  any  withdrawal 
surplus  to  pay  the  same,  and  the  remainder  of  the  premiums  due, 
if  any,  shall  be  charged  against  this  policy  as  a  loan,  if  the  re- 
spective loan  value  specified  herein  be  sufficient  to  cover  such 
advance,  in  addition  to  any  existing  liens  and  accrued  interest" 
The  premiums  were  fully  paid  for  three  years  from  February  12, 
1909,  to  February  12,  1912,  and  on  August  5,  1913,  the  Insured 
died  without  having  paid  further  premiums.  The  annual  prem- 
iums was  $346.05.  The  policy  at  the  expiration  of  the  second 
year  had  a  loan  value  of  $420,  and,  if  the  premium  due  February 
12,  1912,  had  been  paid,  would  have  had  a  loan  value  of  $590. 
Held^  That  upon  the  failure  of  the  insured  to  pay  the  premium 
due  February  12, 1912,  the  loan  value  of  $420  became  immediately 
available  and  it  was  the  duty  of  the  company  to  charge  against 
the  policy  as  a  loan  the  amount  due  for  that  premium,  and  thus 
to  retain  the  policy  in  full  force,  and  so  doing  the  policy  was 
thus  automatically  extended  for  an  additional  period  of  two 
year  and  eight  months  as  provided  in  the  Table  of  Values. 

Same— Same— Right  to  Deduct  Unpaid  Premium: 

In  such  case,  the  failure  of  insured  to  pay  a  note  given  for 
the  payment  of  the  premium  due  February  12,  1912,  did  not 
operate  to  avoid  the  policy  or  to  lessen  the  duty  of  the  company, 
on  failure  to  pay  the  note,  to  apply  such  loan  value  to  the  pay- 
ment of  premiums  as  they  became  due,  until  expended  in  ac- 
cord with  the  non-forfeiture  clause. 

Same—- Same— Same : 

The  stipulation  in  the  policy  that  ''if  any  premium  is  not 
paid  on  or  before  the  day  it  is  due,  or  if  any  note  or  other  obliga- 
tion that  may  be  accepted  by  the  company  for  the  whole  or  any 
part  of  the  first  or  any  subsequent  premium  or  any  other  pay- 
ment under  the  policy  be  dishonored  or  not  paid  on  or  before  the 
day  when  due,  the  policy  shall,  without  any  affirmative  act  on 
the  part  of  the  company  or  any  of  its  officers  or  agents,  be  null 
and  void  except  as  herein  provided,"  does  not  apply  when  there 
is  a  loan  value  attached  to  the  policy  sufficient  to  pay  the  prem- 
ium due. 

£Jude;meiit   for   oompajiy    below.      Here   reversed   against   com- 
pany.] 

Perkins  v.  Empire  Life  Ins.  Co.  (Ga,  C.  A.) : 

87  Southeastern  Reporter   (March  25,  1916)   1094. 

Policy — Non-Forfeiture  Provieion — Conetructlon : 

The  policy  provided  that  upon  the  non-payment  of  any  prem- 
ium there  would  be  granted  "without  action  on  the  part  of  the 
assured  paid-up  life  assurance  for  the  amount  fixed  in  said  table 
or  in  lieu  thereof,  at  the  option  of  the  assured:  (1)  the  cash 
value  fixed  in  said  table  upon  the  due  surrender  of  this  policy 
♦  •  •  or  (2)  provided  this  policy  is  surrendered  within  the  days 
of  grace,  or,  with  satisfactory  evidence  of  good  health,  within  one 
year  thereafter,  a  paid-up  term  policy  for  the  full  amount  as- 
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Bured  under  this  policy  for  the  time  stated  in  said  table.  The 
paid-up  assurance  cash  value,  and  paid-up  term  policy  referred 
to  herein  *  *  are  subject  to  reduction  for  any  indebtedness 
under  this  policy."  The  insured,  on  payment  of  the  tenth  prem- 
ium, borrowed  an  amount  equal  to  the  loan  value  of  the  policy  for 
a  year,  and  paid  in  advance  the  interest  thereon,  assigning:  the 
policy  as  security  for  the  loan.  The  loan  agreement  provided 
that  in  event  of  default  in  repayment  of  the  loan  at  maturity  the 
insurer  should  have  the  right  to  cancel  the  policy  and  to  apply 
the  cash  surrender  value  thereof  to  the  payment  of  the  loan  and 
any  unpaid  interest,  and,  upon  maturity  of  the  policy,  either  by 
death  or  lapse  of  time,  to  exercise  any  right  or  option  and  accept 
and  extend  any  privilege  or  other  benefit  possessed  by  the  in- 
sured under  the  terms  of  the  policy,  and  that,  should  the  sur- 
render value  of  the  policy  exceed  the  amount  of  the  loan  with 
interest,  the  excess  value  should  be  due  and  payable  to  the  legal 
owner  of  the  policy  on  demand.  After  the  making  of  the  loan, 
and  while  the  policy  was  in  force,  insured  became  insane  and  so 
remained  until  after  maturity  of  the  eleventh  premium  and  of  the 
loan.  The  premium  nor  the  loan  nor  any  part  thereof  was  paid. 
The  insured  thereafter  continued  insane  for  eight  months  when 
he  died.  The  company  took  no  affirmative  action  with  respect 
to  foreclosing  its  loan  or  exercising  any  power  conferred  on  it 
by  the  insured  in  the  loan  contract.  During  the  insanity  of  the 
insured  he  was  not  represented  by  guardian  or  otherwise.  After 
his  death  an  administrator  was  appointed  and  he  immediately 
sued  to*  recover  the  full  amount  of  the  policy  less  indebtedness, 
on  the  ground  that  as  administrator  of  the  insured  he  had  the 
right  to  election  the  option  for  a  paid-up  term  policy  as  provided 
in  the  policy  and  that  the  term  had  not  expired  when  insured 
died.  Held,  That  upon  default  in  the  payment  of  the  eleventh 
premium  and  the  loan  for  which  the  policy  was  pledged,  the 
policy  automatically  became  a  paid-up  policy  for  the  amount 
fixed  in  the  Table  of  Values,  subject  to  the  insured's  substitution 
therefor  of  any  of  the  options  given  in  the  policy. 

Same — Same — Exercise   of   Option — insanity: 

If  in  life,  the  insured,  upon  surrender  of  his  policy  within 
30  days,  was  entitled  to  a  paid-up  term  policy  for  the  full  amount 
of  his  policy  for  the  time  stated  in  the  table,  subject  to  reduc> 
tion  for  indebtedness.  This  option  was  not  exercisable  after  30 
days,  notwithstanding  the  insanity  of  the  insured  during  such 
time. 

Same— Same— Same— Same : 

Although  the  insured  died  within  a  year  from  the  default 
in  payment  of  premium  and  loan,  his  administrator  cannot  ex- 
ercise the  option  of  extended  insurance  given  to  the  insured,  for 
the  reason  that  that  option  was  conditioned  upon  the  insured 
being  in  good  health,  and  the  insanity  of  the  insured  rendered 
him  uninsurable  as  not  being  in  good  health. 

Same— -Same— Construction : 

The  provisions  of  the  contract  of  assignment  do  not  compel 
any  election  by  the  insurer  of  any  option  given  in  the  policy 
to  the  insured. 
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Same— Same-^ame : 

The  insured's  administrator  is  entitled  to  recover  the  value 
of  a  paid-up  policy  for  such  amount  as  the  net  amount  of  his 
reserve  will  purchase  according  to  the  table  set  out  in  the  policy. 

[Judgment    for   company   below.      Here   reversed   against   com- 
pany.] 

Tyson  v.  Equitable  Life  Assur.  Soc.  (Ga.  S.  C.) : 

87  Southeaatem  Reporter  (March  25,  1916)    1066. 

Action  on  Policy — Limitation  of  Action — Pleading: 

The  clause  in  the  policy  limiting  the  time  for  suing  is  not 
a  condition  precedent  to  liability  on  the  policy,  but  only  fixes  a 
limitation  of  time  within  which  suit  could  be  commenced  on  the 
policy  after  the  death  of  the  insured,  which  could  be  waived  by 
the  insurer  or  pleaded  as  a  defense  to  the  action.  Hence  a  reply 
averring  facts  constituting  an  estoppel  to  rely  on  the  limitation 
clause  was  no  departure  from  the  allegation  of  performance  in  the 
complaint. 

Same — Same — Waiver: 

A  clause  in  an  insurance  policy,  issued  in  the  Indian  Terri- 
tory prior  to  statehood,  providing  that  no  waiver  of  any  provision 
of  the  policy  could  be  valid  unless  in  writing  and  signed  by  the 
president  and  one  other  officer  of  the  company,  has  no  reference 
to  the  conduct  of  the  general  counsel  of  an  insurance  company  in 
whose  hands  the  company  has  placed  for  settlement  a  death 
claim  against  it,  who,  by  promise  of  settlement,  induced  the 
claimant  to  defer  suit  on  the  policy  until  after  the  expiration  of 
the  time  limit  fixed  by  the  terms  of  the  policy  in  which  action  on 
it  could  be  commenced.  Such  conduct  would  not  alter  the  con- 
tract nor  would  it,  not  being  in  writing  and  signed  by  the  presi- 
dent, and  one  other  officer  of  the  company,  be  a  waiver,  but  it 
would  be  an  act,  not  stipulated  against  by  the  clause  referred 
to.  which  would  estop  the  company  to  claim  the  benefit  of  such 
provision. 

Same— ''Condition  Precedent": 

A  "condition  precedent"  of  a  contract  is  one  which  calls  for 
the  performance  of  some  act,  or  the  happening  of  some  event, 
after  the  contract  is  entered  into,  and  upon  the  performance  or 
happening  of  which  its  obligations  are  made  to  depend. 

Same— ''Condition  Subsequent": 

A  ''condition  subsequent"  of  a  contract  is  one  which  follows 
the  performance  of  the  contract  and  operates  to  defeat  or  annul 
it  upon  the  subsequent  failure  of  either  party  to  comply  with  the 
condition. 

Same— "Waiver"— "Estoppel" : 

A  distinction  is  drawn  between  "waiver"  and  "estoppel"  when 
the  two  doctrines  are  discussed  in  their  purely  technical  aspect. 
Waiver  involves  the  notion  of  an  intention  entertained  by  the 
holder  of  some  right  to  abandon  or  relinquish  instead  of  insist- 
ing on  the  right  An  estoppel  arises  when  the  purpose  or  natural 
consequence  of  a  person's  representations  or  conduct  is  such  as 
to  Induce  another  person  to  do  or  to  omit  some  act  the  doing  or 
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omlBBlon  of  which  would  turn  out  to  his  d«)trtiMnt  aa4  to  the 
ilidQCiw  party's  beaett  if  the  hitter  were  permitted  to  take  ad- 
▼antai:e  of  It.  a«ch  estoppel  more  often  carries  with  tt  the  im- 
ptloatioa  of  fraud  than  does  walrer. 

[Jndameiit  fer  platatfS  below.    Here  aOrmed  agalnet  oompany.] 
Northwestern  Natl.  Life  Ins.  Co.  v.  Ward  (Okla.  S.  C.) : 
156  PacMc  ReportcfT  (Uarofa  27.  1916)  624. 

Policy — Surrender  Value— Exemption: 

Where  a  policy  provides  for  a  cash  surrender  value,  payable 
to  the  insured,  which  he  may  elect  to  collect  and  receive  with- 
out the  consent  of  his  wife,  the  beneficiary,  and  he  does  so  elect, 
and  the  money  is  set  apart  for  and  immediately  payable  to  him, 
such  moneys  thereby  became  liable  for  his  debts,  and  in  an  ap- 
plication by  a  Judgment  creditor  for  the  appointment  of  a  re- 
ceiver, a  receiver  will  be  appointed. 

[Applioation  for  reoeiver  is  granted.] 

Scobie  V.  Connor  (N.  Y.,  Sp.  Tr..  Westchester  Co.) : 

167  New  York  Supplement  (March  27,  1916)   667. 

Policy  Reinstatement — Public  Policy: 

The  policy  contained  the  following  provision:  "That  in  case 
death  occurs  from  any  cause  whatever  within  five  weeks  from 
the  date  of  such  reinstatement  the  company  shall  not  be  liable." 
Held,  That  this  provision  was  not  in  violation  of  any  public  policy 
and  was  valid  and  binding  on  the  parties,  and  where  the  insured 
died  within  five  weeks  following  reinstatement  the  insurer  was 
not  liable. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

American  National  Ins.  Co.  v.  Otis  (Ark.  S.  C.) : 

183  Southwestern  Reporter  (March  29.  1916)   183. 

Beneficiary — Divorce — Statute : 

Sec.  425  Ky.  Civ.  Code  of  Practice  provides:  "Every  Judg- 
ment for  divorce  *  *  shall  contain  an  order  restoring  any 
property  •  •  which  either  party  may  have  paid,  directly  or 
indirectly  from  or  through  the  other  during  marriage."  Held, 
That  a  policy  of  Insurance  is  property  within  the  meaning  of  the 
Code,  and  where  the  husband  himself  took  out  a  policy  insuring 
his  own  life  in  favor  of  his  wife  and  the  parties  thereafter  were 
divorced  the  wife  was  thereby  divested  of  all  interest  in  the 
policy  except  to  the  extent  of  the  premiums  paid  from  thereon 
out  of  her  own  earnings. 

[Judgment   for  insured's   administratrix   below.     Here   reversed 
and  remanded  with  directions.] 

Eversole  v.  Eversole's  Admx.  (Ky.  C.  A.) : 

183  Southwestern  Reporter  (April  5,  1916)   494. 

Action  on  Policy — Assignment — Evidence: 

In  an  action  by  the  assignees  of  a  policy,  testimony  by  the 
insured's  widow  as  to  the  agreement  between  insured  and  the 
husband  of  the  assignee  as  to  the  policy,  being  within  her  per- 
sonal knowledge,  was  properly  admitted. 
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In  an  action  \fy  an  astflsnee  to  reoever  on  a  policy  the  burden 
is  on  the  defendant  to  establish  that  the  assignment  was  pro- 
cured by  fraud. 

[Judsment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 
Carson  t.  National  liife  Ins.  Co.  et  al.  (N.  C.  S.  C.) : 
88  Southeaatem  Reporter  (April  8,  1916)  145. 

Action  on  Policy — ^Waiver--Quettion  for  Jury: 

The  company  claimed  that  the  policies  sued  on  lapsed  for 
non-payment  of  premiums.  There  was  evidence  to  show  that 
the  time  for  pajrment  of  the  second  premiums  had  been  extended. 
Preceding  the  maturing  of  the  notes  given  for  extension  in- 
sured's husband  called  upon  the  local  agent  and  paid  one-third 
of  the  amount  of  the  notes  and  requested  further  time.  A  check 
for  the  amount  was  accepted  by  the  agent  who  forwarded  the 
same  to  the  company.  The  agent  had  on  other  occasions  ac- 
cepted payment  of  second  premiums  under  the  same  circum- 
stances. Shortly  before  the  above  transaction  the  company  had 
sent  a  circular  to  its  agents  as  follows:  "Heretofore  it  has  been 
our  custom,  when  requested  by  a  reliable  policyholder,  to  give 
indulgence  with  interest  on  the  entire  premium  not  exceeding  90 
days  from  due  date,  and,  if  then  further  requested,  to  extend 
three-fourths  of  the  premium  90  days  longer  upon  payment  of 
one-fourth.  This  is  now  changed  only  in  the  matter  of  the  part 
payment  at  end  of  90  days,  which  in  future  will  be  one-half  in- 
stead of  one-fourth."  Held,  That  under  this  evidence  whether  or 
not  there  had  been  a  waiver  of  payment  of  the  extension  notes 
was  a  question  of  fact  for  the  Jury,  and  that  the  evidence  was 
sufficient  to  sustain  the  verdict  that  forfeiture  had  been  waived. 
[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
Webber  v.  Southern  Life  &  Trust  Co.  (S.  C.  S.  C): 
88  Southeastern  Reporter  (April  8,  1916)   124. 

Action  on   Policy — Premium — ^Agreement  of  Agent — Agency  for 

insured: 

An  agent  having  authority  to  solicit  applications  and  collect 
premiums  on  industrial  policies,  on  being  advised  by  an  insured 
that  he,  the  insured,  could  not  meet  future  premiums,  agreed  to 
pay  them  temporarily  for  insured.  Held,  That  this  agreement 
was  not  binding  on  the  insurer;  it  was  a  private  agreement  be- 
tween the  insured  and  the  agent  whereby  the  latter  became  noth- 
ing more  than  the  insured's  agent,  and  his  failure  to  make  the 
payments  was  Insured's  failure. 
Same — Same— -Same— Evidence : 

Insured  stated  to  the  agent  that  he  was  ready  to  assume  the 
payment  of  premiums.  A  few  days  later  the  agent  called  at  in- 
sured's home  and  collected  a  weekly  premium  on  each  of  the 
policies  carried  by  insured;  at  the  time  of  this  call  the  agent  ad- 
Tlsed  the  insured  that  he  had  advanced  26  weekly  payments  on 
account  of  insured's  policies.  Held,  That  in  this  transaction  the 
asent  was  acting  in  the  capacity  of  agent  for  the  insurer  and 
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his  statements  in  connection  with  the  premiums  was  admissible 
as  against  the  insurer  to  show  that  the   policies  had  not  lapsed 
at  the  time  of  the  call. 
Same— Same— Wa  ive  r : 

The  collecting  agent  had  agreed  to  pay  the  premiums  as 
they  became  due.  After  paying  them  for  several  weeks  he  ceased 
and  reported  the  policies  as  lapsed  as  of  April  29.  The  local 
superintendent  had  full  knowledge  of  the  facts.  With  such  knowl- 
edge he  stated  to  insured  that  the  policies  had  not  lapsed  and 
insured  agreed  to  resume  the  payments.  The  superintendent 
directed  the  local  agent  to  call  upon  the  insured,  which  he  did 
the  following  week,  whereupon  Insured  paid  one  week's  premiums 
upon  each  of  the  policies.  The  insured  died  suddenly  the  fol- 
lowing day.  Held,  That  under  the  evidence  the  insurer  could 
not  be  heard  to  say  that  the  policy  in  suit  had  lapsed  notwith- 
standing the  provision  of  the  policy  that  no  agent  had  authority 
to  waive  or  change  any  of  its  terms. 
Pol  Icy — ^Agenta — Waiver : 

Provisions  of  a  policy  restricting  the  powers  of  an  agent  are 
not  literally  enforced  by  the  courts  regardless  of  attending  cir- 
cumstances. 
Same — Non-Waiver  Clause — Waiver: 

A  provision  of  a  policy  prohibiting  an  agent  from  waiving 
any  of  its  terms  may  itself  be  waived. 
Same — Same — Same: 

Oral  contracts  of  insurance  being  as  valid  as  if  in  writing, 
it   follows   that   though   the   contract  be  in   writing,   provisions 
thereof  subject  to  waiver  may  be  waived  verbally. 
Same — Same — Same : 

Since  a  corporation  can  act  only  through  some  agency,  a 
waiver  must  be  manifested  by  the  act  of  such  agency,  and  a 
provision  prohibiting  waiver  by  any  agent  of  any  of  the  terms 
of  a  policy  being  subject  to  waiver  by  the  company,  it  follows 
that  the  company  through  and  by  the  act  of  an  agency  may  waive 
such  restrictions. 
Action  on  Policy — Statements  of  Agent — Notice  to  Company: 

Where  a  collecting  agent  had  agreed  to  advance  premiums 
as  they  became  due,  and,  on  insured's  statement  of  his  readiness 
to  resume  payments  such  agent  represented  that  all  past  due 
premiums  had  been  paid,  his  representations  were  binding  on  the 
insurer,  not  as  indicating  a  mere  waiver  of  forfeiture,  but  under 
ordinary  rules  of  agency. 
Industrial  Policy — Rule  of  Construction: 

In  view  of  the  nature  of  industrial  insurance  and  the  class  of 
people  with  whom  the  insurer  deals  in  issuing  such  policies  and 
collecting  premiums  thereon,  courts  are  Justified  in  seizing  hold 
of  and  giving  efTect  to  slight  circumstances  in  order  to  prevent 
a  forfeiture,  where  the  forfeiture  enforced  must  be  based  upon 
some  provision  of  the  contract  inserted  for  the  benefit  of  the 
insurer. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  oompany.] 
Public  Savings  Ins.  Co.  v.  Manning  (Ind.  App.) : 

111  Northeastern  Reporter  (April  11,  1914)   946. 
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Action  on  Policy — Date  of  Contract: 

In  a  bill  of  complaint  to  recover  on  a  policy  it  was  alleged 
that  the  application  was  made  September  18th;  that  the  policy 
was  not  Issued  earlier  than  September  22nd;  and  that  com- 
plainants did  not  know  the  date  of  issuance,  as  the  policy  was  in 
possession  of  an  insurer.  Held,  That  under  these  allegations  Sep- 
tember 22nd  must  be  treated  as  the  date  of  the  inception  of  the 
contract,  and  as  the  anniversary  on  which  premiums  were  pay- 
able. 
Same — Period  of  Risic — Pleading: 

It  was  alleged  that  the  policy  was  not  issued  earlier  than 
September  22nd;  that  insured  paid  nine  premiums  in  advance 
including  the  premium  for  the  year  1913,  and  that  he  died  in  the 
early  morning  of  September  22,  1914.  Held,  That  under  these 
allegations  the  policy  had  not  lapsed  at  the  time-  of  insured's 
death. 
Same— Premiums — Grace : 

The  provision  for  grace  of  one  month  for  payment  of  pre- 
miums under  Acts  Tenn.  1907  Ch.  457  Sec.  2,  applied  to  a  policy 
reinstated  after  lapse  subsequent  to  the  enactment  of  such  statute 
although  the  policy  had  been  previously  issued. 
Same — Sam^-<Forf  eiture : 

Ordinarily  if  the  policy  provides  that  it  shall  be  void  if  the 
premiums  are  not  paid  when  due,  or  within  a  specified  time 
thereafter,  default  in  the  payment  of  a  premium  when  due  will 
determine  the  insurance  without  any  action  on  the  part  of  the 
insurer;  and  when  a  policy  has  so  become  void  it  cannot  be  re- 
vived without  a  new  contract. 
Same — Penalty — Statute : 

Under  Ch.  141,  Acts  Tenn.  1901,  providing  for  penalty  to 
cover  additional  expense  inflicted,  on  judgment  pro  confesso 
there  being  no  allegations  as  to  any  expense  inflicted  by  the  de- 
lay, penalty  will  be  allowed  only  to  the  extent  of  reasonable  at- 
torney's fees. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  company.] 
Edington  v.  Michigan  Mut.  Life.  Ins.  Co.  (Teqn.  S.  C.) : 
183  Southwestern  Reporter  (April  12,  1916)  728. 

Policy — Forfeiture— Waiver: 

The  payment  of  past  due  premiums  to  an  agent  authorized 
to  collect  the  same,  was  notice  of  pasmient  to  the  company,  and 
its  failure  upon  such  notice  to  claim  a  forfeiture  was  a  waiver 
thereof. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.] 
First  Texas  State  Ins.  Co.  v.  Capers  (Tex.  C.  C.  A.) . 

183  S6uthwe8tem  Reporter  (April  12,  1916)   794. 

Decedent's  Estate— Compromise— Validity: 

A  husband  took  out  insurance  on  his  own  life.  Subsequently 
he  assigned  the  policy  to  his  wife.  On  the  death  of  his  wife  her 
administrator,  in  good  faith,  without  previous  authority  surrend- 
ered the  policy  for  its  full  cash  surrender  value.    Insured  Joined 
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In  signing  the  receipt  for  suoh  amount  Theveftfter  insured  died 
and  plaintiff,  who  succeeded  the  flnt  administrator,  filed  suit 
to  recover  the  paid-up  value  of  the  policy  on  the  ground  that  the 
prior  settlement  had  been  made  without  any  authority.  Held, 
That  the  settlement  having  been  made  in  good  taith  by  the  first 
administrator  the  insurer  was  released. 

8affne--Di8tributlon    of   Aeaeta— Reimbursement   for   Premiums 
Paid: 

In  such  a  case  the  administrator  properly  paid  the  surrender 
value  to  the  husband,  the  premiums  paid  by  the  husband  with 
the  interest  thereon  having  more  than  equalled  the  surrender 
value. 

[Plaintiff's  bill  here  afflnned.] 

Montgomery,  Sheriff  v.  Mutual  Life  Ins.  Co.  et  al.  (Miss. 
S.  C): 

71  Southern  Reporter  (April  16,  1916)  162. 

Incontestable  Clause — Fraud — Statute: 

Under  Sec.  2,722  S.  C.  Code  1912  making  life  insurance 
policies  incontestable  after  receipt  of  premiums  for  the  space 
of  two  years,  the  defense  of  fraud  in  an  application  for  rein- 
statement made  within  two  years  of  the  death  of  insured  may  not 
be  relied  upon  to  defeat  recovery.  Under  the  express  intention 
of  the  statute  the  policy  became  incontestable  upon  payment  of 
the  premium  for  the  second  year. 
Same — Same — Same: 

That  the  policy  provides:  "This  policy  shall  be  incontestable 
except  for  non-payment  of  premium  and  fraud  after  one  year  from 
day  of  issue"  does  not  take  it  out  of  the  operation  of  Sec.  2,722 
S.  C.  Code,  providing  that  where  an  insurer  "shall  receive  the 
premium  on  any  policy  for  the  space  of  two  years,  such  policy 
shall  be  incontestable." 

[Judinment  for  plaintiff  below.    Here  afflnned  against  company.] 
Beard  v.  North  State  Life  Ins.  Co.  (S.  C.  S.  C.) : 

88  Southeastern  Reporter   (April  15.  1916)   285. 

Policy— Delivery  While  in  Good  Health— Waiver: 

The  knowledge  of  an  agent  charged  with  the  delivery  of  a 
policy,  of  the  fact  that  insured  was  not  in  good  health  at  the  time 
of  its  delivery,  is  imputed  to  the  insurer,  and  delivery  under 
such  conditions  with  such  knowledge  is  a  waiver  of  the  pro- 
vision that  the  policy  shall  not  become  effective  unless  delivered 
during  the  good  health  of  the  insured. 

Same — Same-— Knowledge  of  Agent: 

That  the  agent  who  delivered  the  policy  obtained  the  same 
from  a  local  office  of  the  company,  rather  than  its  home  office, 
does  not  change  the  fact  that  his  knowledge  of  the  insured's  state 
of  health  at  the  time  of  delivery  was  chargeable  to  the  company. 

[Judgment  for  plaintiff  below.     Affirmed  on  appeal.     (145  N.  Y. 

Supp.  1124.)     Here  affirmed  aeainet  company.] 
McClelland  v.  Mutual  Life  Ins.  Co.  (N.  Y.  C.  A.) : 

111  Northeastern  Reporter  (April  18,  1916)  1062. 
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Application — Prior  Rejootion — "Compansf^: 

In  an  application  for  life  insurance  to  the  question,  "Have 
you  ever  applied  to  any  agent  or  company  for  insurance  or  for 
restoration  of  a  lapsed  policy  without  having  received  a  policy 
of  the  exact  kind  and  amount  applied  for?"  applicant  answered, 
"No/'  and  to  the  question,  "Has  any  company  or  association  ever 
declined  or  postponed  your  application  for  insurance  or  oftered 
you  a  policy  different  to  the  one  applied  for?"  "When?"  "What 
company?"  he  answered*  "No."  Previous  thereto  he  had  applied 
for  a  second  certificate  in  the  Endowment  Rank  of  the  Knights 
of  Pythias,  and  his  application  had  been  rejected.  Held,  That 
construing  the  several  questions  together,  it  is  not  clear  as  to 
whether  it  was  the  intention  of  the  insurer  to  elicit  infbrma- 
tion  as  to  an  application  for  a  certificate  in  such  an  order  as  the 
Knights  of  Pythias,  which  by  the  provisions  of  the  statute  regu- 
lating the  business  of  life  insurance  is  expressly  excluded  from 
the  operation  thereof,  and  the  answer  could  not  therefore  be 
said  to  be  f^lse. 
Same — Ambiguity — Ruie  of  Construction: 

Where  the  meaning  of  language  in  a  policy  of  life  insurance 
or  in  the  application  therefor  is  ambiguous  or  susceptible  to  two 
different  constructions,  the  same  will  be  strictly  construed 
against  the  insurer  and  that  construction  adopted  which  is  most 
favorable  to  the  insured. 
Same — Misrepresentations — Question  for  Jury: 

The  question  as  to. whether  certain  answers  given  to  ques- 
tions in  an  application  for  insurance  are  false,  and  the  intent 
of  the  applicant  in  making  them,  is  a  question  of  fact  for  the 
jury,  or  for  the  court  sitting  as  a  Jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Shawnee  Life  Ins.  Co.  v.  Watkins  (Okla.  S.  C.) : 
156  Pacific  Reporter  (April  24,  1916)  181. 

Appilcation — Binding    Receipt — Approvai    of    Application    at    in- 
creased Age: 

At  the  time  of  making  application  the  applicant  paid  the 
first  semi-annual  premium  and  was  given  a  receipt  providing  as 
follows:  "Insurance  subject  to  the  terms  and  conditions  of  the 
policy  contract  shall  take  effect  as  of  the  date  in  this  receipt, 
provided  the  applicant  is  on  this  date,  in  the  opinion  of  the  so- 
ciety's authorized  ofi^cers  in  New  York,  an  insurable  risk  under 
its  rules  and  the  application  is  otherwise  acceptable  on  the  plan 
and  for  the  amount  applied  for."  The  application  was  marked 
"Approved  5,000  age  plus  46  per  cent./'  meaning  that  the  policy 
would  be  issued  on  the  plan  applied  for  in  the  sum  of  $5,000,  the 
age  to  be  rated  up  five  years,  and  the  premium  accordingly  in- 
creased. Held,  That  the  written  acceptance  of  the  application 
for  the  amount  and  on  the  plan,  and  the  order  of  the  officers  of 
the  company  that  a  policy  be  issued,  shows  as  a  matter  of  law 
that  the  company  regarded  the  applicant  as  an  insurable  risk, 
and  that  the  conditions  necessary  to  put  the  insurance  in  force 
from  and  after  the  date  of  the  application  had  been  met,  so  that 
where  the  applicant  died  preceding  the  delivery  of  the  completed 
policy  the  company  was  liable. 
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Policy — Rulo  of  Construction: 

Contracts  of  insurance  being  prepared  by  skilled  insurance 
experts,  where  ambiguous,  doubtful  or  open  to  more  than  one 
meaning,  will  be  construed  most  favorably  to  the  assured. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Kempf  et  al.  v.  Equitable  Life  Assurance  Soc.   (Spring- 
field C.  A.) : 

184  Southwestern  Reporter  (April  26,  1916)   133. 

Policy — Measure  of  Recovery — Statute: 

The  provision  of  a  policy  that  if  insured  should  die  from 
heart  disease  within  one  year  from  its  date  the  insurer  should  be 
liable  only  for  one-fourth  of  the  principal  sum  named  was  in- 
valid, under  Art.  4,742,  Subd.  3,  Rev.  Civ.  St  Tex.,  providing  that 
no  policy  of  life  Insurance  shall  be  issued  providing  for  any  mode 
of  settlement  at  maturity  of  less  value  than  the  amounts  in- 
sured on  the  face  of  the  policy,  plus  dividends,  and  less  any  in- 
debtedness. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
First  Texas  State  Ins.  Co.  v.  Bell  (Tex.  C.  C.  A.) : 

184  Southwestern  Reporter  (April  26,  1916)   277. 

Policy — Forfeiture^ — Waiver: 

A  provision  of  a  policy  for  non-forfeiture  of  premium  may 
be  waived  by  the  insurer. 
Same — Same — Same : 

A  letter  expressing  a  willingness  to  reinstate  a  policy  upon 
compliance  with  its  conditions  does  not  amount  to  a  waiver  of 
default  in  the  payment  of  premium,  but  a  letter  indicating  an 
intention  on  the  part  of  the  insurer  to  treat  the  insurance  as  in 
force  would  be  a  waiver. 

Action  on  Policy — Waiver — Elements: 

Where  facts  are  alleged  showing  an  intention  on  the  part 
of  an  insurer  to  waive  a  forfeiture,  it  is  not  necessary  that  the 
complaint  allege  facts  showing  a  reliance  thereon  by  the  assured. 

Same — Same — Evidence  Considered: 

A  letter  advising  insured  that  his  premium  "is  still  unpaid" 
and  "we  are  inclined  to  think  you  have  simply  overlooked  it," 
and  that  "we  are  sure  you  do  not  wish  to  forfeit,"  necessarily 
implies  that  the  company  was  not  treating  the  policy  as  for- 
feited, although  such  letter  contained  a  health  certificate  which 
it  was  requested  should  be  filled  out  by  the  assured. 
Same — Same — Same : 

On  failure  to  pay  an  installment  of  premium  at  the  time  the 
same  was  due,  the  company  wrote  a  letter  to  the  insured  as 
follows:  "We  note  that  the  premium  due  January  18,  1913,  on 
your  policy  is  still  unpaid,  and  we  write  to  remind  you  of  the 
matter,  as  we  are  inclined  to  think  you  have  simply  overlooked 
it.  The  contract  has  many  liberal  features,  and  we  are  sure 
you  do  not  wish  to  forfeit  the  protection  it  affords.  ♦  ♦  ♦  We 
enclose  herewith  a  personal  certificate  of  health,  which,  if  satis- 
factory, will  be  accepted  within  thirty  days  from  the  day  the 
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premium  was  due. '  After  that  time  a  physician's  statement 
would  be  required;  so  the  matter  should  not  be  delayed.  Kindly 
complete  this  health  certificate  and  return  to  us  with  remit- 
tance," etc.  Held,  That,  it  being  doubtful  as  to  whether  or  not 
there  was  an  intention  to  forfeit,  the  doubt  will  be  resolved  in 
favor  of  the  beneficiary  and  against  the  company.  Held,  further, 
That  what  was  intended  by  the  letter  was  that  the  policy  was 
considered  by  the  company  to  be  in  force  for  the  period  of  thirty 
days  after  the  default  (during  which  time  the  personal  health 
certificate  only  need  accompany  the  payment),  and  for  a  reason- 
able time  after  the  thirty-day  period  (during  which  time  a  phy- 
sician's statement  must  accompany  the  payment). 

[Judgment  for  plaintiff  below.    Here  aifirmed  SLsralnst  company.] 
Noe  V.  Equitable  Life  Ins.  Co.  of  Iowa  (S.  D.  S.  C.) : 

157  Northwestern  Reporter  (April  28,  1916)  308. 

Relnaurance— Rights  of  Policyholders — Scope  of  Liability  of  Re- 

insurer: 

The  general  rule  as  to  reinsurance  contracts  is  that  the  re- 
insurer is  to  be  held  liable  either  under  its  reinsurance  contract 
or  upon  a  subsequent  agreement  made  between  it  and  the  as- 
sured, and  that  assured  has  the  right  to  accept  the  reinsurance 
offered  him  or  to  sue  the  original  company  for  damages.  If  he 
accepts  the  reinsurance  contract  and  pays  premiums  to  the  re- 
iDBurance  company,  he  is  bound  by  the  terms  of  the  reinsurance 
contract,  and  cannot  recover  of  the  reinsuring  company  on  the 
old  policy  unless  the  reinsurance  contract  in  terms,  or  by  pec- 
essary  implication  contains  an  agreement  to  assume  or  be  re- 
sponsible on  the  policy  reinsured. 
Same — Contracts — Statute : 

The  statute  of  the  State  of  Indiana  providing  that  every  re- 
*  insurance  contract  shall  be  binding  upon  the  company  making 
the  same  and  that  the  liability  of  the  reinsurer  to  the  person 
insured  shall  be  the  same  as  if  the  original  policies  had  been 
issued  by  it,  has  no  application  to  a  second  and  subsequent  re- 
insurance contract  entered  into  by  the  original  reinsurer  with 
another  foreign  company,  the  contract  being  made  outside  of 
the  State  of  Indiana. 
Same — Same — Construction : 

The  validity  of  a  reinsurance  contract  must  be  determined 
by  the  law  of  the  state  where  such  contract  was  made. 
Same — Same— Same : 

The  validity  of  a  reinsurance  contract,  which  an  assured  or 
his  beneficiary  has  accepted,  must  be  determined  by  the  law  of 
the  state  where  such  contract  was  made,  or  by  the  law  of  the 
state  where  it  was  accepted  by  the  assured;  it  cannot  be  con- 
strued according  to  the  laws  of  the  state  where  a  preceding  re- 
insurance contract  had  been  made  Involving  the  same  policy. 
Same— Same— Same : 

Where  there  were  several  successive  reinsurance  contracts 
the  liability  of  the  last  reinsurer  is  limited  to  the  extent  named 
in  its  contract,  and  cannot  be  controlled  by  the  law  of  another 
state  where  the  original  contract  of  reinsurance  was  made. 
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8am«— aam«<— Same : 

Where  there  were  Beveral  BttccesBlTe  contracts  of  reinsur- 
ance* and  the  assured  agreed  with  the  seyeral  companies  to  can- 
cel the  policy  originally  issued  to  him  and  accepted  the  con- 
tracts of  the  subsequent  reinsurers,  the  rights  of  his  beneficiary 
were  not  to  be  determined  upon  the  original  insurance  contract 
and  the  original  contract  of  reinsurance. 
Same — Same — Effect  of  Renewal  of  Policy  with  Reinsurer: 

Where,  after  default  in  payment  of  premiums,  a  reinsurer, 
in  consideration  of  the  release  of  its  liability,  expressly  agreed 
to  a  reviyal  of  its  policies,  and  nothing  more,  there  was  no  re- 
sponsibility on  its  part  under  the  contract  originally  issued  to 
the  assured. 
Same — Same — Estoppel : 

Where  there  were  several  suecessive  contracts  of  reinsur- 
ance, misleading  statements  made  by  the  preceding  reinsurers  as 
to  the  extent  of  the  liability  they  were  aflsumtng  could  not  be 
relied  upon  to  estop  the  last  reinsurer,  the  defendant,  from  in- 
sisting that  the  assured  had  accepted  the  terms  of  its  contract 
of  reinsurance. 
Same — Same — Same: 

False  and  fraudulent  representations  pleaded  can  not,  of 
themselves,  be  relied  upon  as  an  estoppel,  where  the  necessary 
elements  to  create  an  estoppel  were  not  proved;  nevertheless, 
they  might,  if  proved,  be  sufficient  ground  for  an  action  at  law 
for  damages  or  be  ground  for  rescinding  the  contract  and  re- 
cov^ring  back  the  money  paid. 

[Judirxnent  for  plaintiiT  for  less  than  demanded.     Here  affirmed 
in  favor  of  company.] 

Garretson  v.  Western  Life  Indemnity  Co.  (Iowa  S.  C.) : 

167  Northwestern  Reporter  (April  28,  1916)   160. 

Policy — Non-Payment  of  Ppcmlum— Forfeiture: 

The  policy  provided:  "If  any  premium  be  not  paid  when 
due  this  policy  shall  be  void  until  duly  reinstated  during  the  life- 
time and  good  health  of  the  insured."  Insured  defaulted  in  the 
payment  of  a  certain  premium  and  thereafter  made  api^ication 
for  reinstatement,  but  died  before  the  application  was  accepted. 
Held,  That  the  policy  automatically  lapsed  upon  failure  to  pay 
the  premium  when  it  became  due,  and  insured  having  died  before 
it  was  reinstated,  there  was  no  liability. 
Same — Same — Extended  insurance: 

The  policy  provided:  "After  three  full  premiums  have  been 
paid,  then  provided  this  policy  be  free  from  debt,  upon  the  non- 
payment of  any  subsequent  premium  within  the  thirty  days  of 
grace,  this  policy  is  automatically  extended  for  the  period  indi- 
cated between  the  parallel  red  line  in  the  table  below."  At  the 
time  the  policy  lapsed  the  assured  was  in  debt  to  the  company 
for  its  full  value  on  account  of  a  loan  to  him  on  the  security  of 
the  policy.  Held,  That  the  extended  insurance  provision  under 
these  circumstances  was  inoperative. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Fidelity  Mut.  Ins.  Co.  v.  Oliver  (Miss.  S.  C.) : 

71  Southern  Reporter  (April  29.  1916)  802. 


Digiti 


zed  by  Google 


1»16.]  LIFE  INSURANCB.  168 

Action  on  Policy— Waivor— Pleading: 

Where  an  estoppel  or  waiver,  la  not  pleaded,  it  is  prejudicial 
error  to  admit  evidence,  if  properly  objected  to,  tending  to  estab- 
lish such  estoppal  or  waiver. 

Same— Lettera— Evidence : 

Letters  received  by  due  course  of  mail  cannot,  upon  proper 
objection,  be  legally  admitted  in  evidence,  without  proof  of  their 
having  been  written  by  the  party  that  said  letters  purport  to 
have  been  written  by. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Fidelity  Mut  Life  Ins.  Co.  v.  Dean  et  al.  (Okla.  S.  C.) : 

166  Paciflc  Reporter  (May  1,  1916)  304. 

Premium — Sufficiency  of  Tender— Estoppel : 

An  insurer,  upon  tender  to  it  of  a  telegrai^  money  order 
in  payment  of  a  premium,  will  be  estopped  from  therafter  in- 
sisting that  such  tender  was  not  a  good  legal  tender  where  no 
objection  was  made  at  the  time  as  to  the  character  of  the  tender. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Smith  V.  Reserve  Loan  Life  Ins.  Co.  (Mo.  S.  C.) : 

184  Southwestern  Reporter  (May  8.  1916)  464. 

Wills — Reversionary  Rights — Insurance  Proceeds: 

The  policy  was  payable  to  a  trustee  under  a  trust  agreement 
for  the  payment  of  a  certain  sum  annually  to  insured's  wife  and 
son,  and  to  the  survivor  of  them,  with  a  further  provision  that 
the  balance  of  the  proceeds  of  said  policy,  after  the  death  of 
both  of  said  beneficiaries,  should  be  paid  to  the  insured's  estate. 
Held,  That  the  Insured  had  such  a  reversionary  interest  in  the 
proceeds  of  the  policy  as  he  could  pass  by  will. 
[Decree  in  accordance  with  opinion.] 
Sherman  v.  Howes  (R.  I.  S.  C.) : 

97  Atlantic  Reporter  (May  4,  1916)  16. 

"Continued  Good  Health"— Fraud: 

Under  the  provision,  "The  statements  made  by  the  assured 
shall,  in  the  absence  of  fraud,  be  deemed  representations  and  not 
warranties,"  the  insurer  may  not  defeat  recovery  under  the  "con- 
tinued good  health"  clause  unless  it  can  show  that  the  insured 
fraudulently  concealed  the  fact  that  he  was  not  in  good  health 
when  he  received  the  policy. 

Same — Same — Construction : 

The  phrase,  "continued  good  health,"  can  mean  only  that 
the  insured  having  stated  that  he  was  in  good  health  when  he 
applied  for  the  insurance,  the  company  would  not  be  bound  to 
deliver  the  policy,  If  this  state  of  good  health  had  changed  to  a 
state  of  bad  health.  "Continued  good  health"  is  a  relative  term 
and  manifestly  relates  to  insured's  statements  of  his  condition 
when  he  signed  the  application.    The  phrase  refers  alone  to  the 
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resenred  right  of  the  company  to  withhold  delivery  of  the  policy 
and  has  no  reference  to  the  validity  of  the  policy  after  its  de- 
livery. 

[Judgment  for  plaintiff  below.    Here  affirmed  acrainst  company.] 
Fidelity  Mutual  Life  Ins.  Co.  v.  Elmore  (Miss.  S.  C): 
71  Southern  Reporter  (May  6,  1916)  305. 

Policy — Risk — Execution  for  Crime: 

An  ordinary  life  insurance  policy,  in  the  absence  of  any  pro- 
vision in  regard  thereto,  does  not  extend  to  cover  death  as  the 
result  of  legal  execution  for  crime. 
Same — I  ncontestable  Clause — Construction : 

The  incontestable  clause  does  not  prevent  an  insurer  from 
setting  up  the  defense  that  insured  was  executed  for  the  com- 
mission of  a  capital  felony.  By  the  use  of  the  term  "incontest- 
able" the  parties  must  necessarily  mean  that  the  provisions  of 
the  policy  will  not  be  contested,  and  not  that  the  Insurance 
company  agrees  to  waive  the  right  to  defend  Itself  against  a 
risk  which  it  never  contracted  to  assume. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of  com- 
pany.] 
Scarborough  et  al.  v.  American  National  Ins.  Co.   (N.  C. 
S.  C.) : 

88  Southeastern  Reporter  (May  €,  1916)  482. 

Agency  Contract — Fraud — Pleading: 

In  an  action  for  damages  for  fraud  in  the  cancellation  of  an 
agency  contract,  held  by  the  plaintiff  corporation  with  the  de- 
fendant, it  was  alleged  that  the  defendant  had  formulated  a 
scheme  and  purpose  to  render  the  stock  of  the  agency  company 
valueless  and  to  injure  the  plaintiff.  Held,  That  these  allega- 
tions were  allegations  of  fraud,  and  it  was  error  to  strike  them 
out.  The  allegation  of  an  intent  to  hinder,  delay  or  defeat  is  an 
allegation  of  fraud. 

[Judgment    for   defendant    below.      Here    reversed    against   de- 
fendant] 
Parham-Thomas-McSwain,   Inc.   v.   Atlantic   Life   Ins.   Co. 
(S.  C.  S.  C): 

88  Southeastern  Reporter  (May  6,  1916)  470. 

Bankruptcy — Asseta— insurance  Proceeds: 

The  provisions  of  the  Bankruptcy  Act,  July  1,  1898,  provid- 
ing that  when  any  bankrupt  shall  have  any  insurance  policy 
which  has  a  cash  surrender  value  payable  to  himself,  his  estate 
or  personal  representatives,  he  shall  pay  or  secure  the  same  to 
his  trustee,  relates  to  policies  to  which  the  bankrupt  himself  has 
title,  or  which  he  could  have  transferred,  or  which  might  have 
been  levied  upon  and  sold  undef  judicial  process.  It  can  have 
no  relation  to  a  policy  of  which  he  has  made  his  wife  beneficiary. 
Same — Same — Same: 

Under  Sec.  2,498,  Ga.  Code,  it  Is  provided  that:  "The  assured 
may  direct  the  money  to  be  paid  to  his  personal  representative. 
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or  to  his  widow,  or  to  his  children,  *  *  *  or  assignees,  and 
upon  such  directions  given,  and  assented  to  by  the  insurer,  no 
other  person  can  defeat  the  same.  But  the  assignment  is  good 
without  such  assent."  Held,  That  under  this  section  of  the  code 
policies  on  the  life  of  a  bankrupt,  payable  to  his  wife,  or  assigned 
to  her,  although  authorizing  the  assured  to  change  beneficiaries, 
are  exempt  from  creditors,  and  the  Insured's  trustee  may  not 
require  the  assured  to  secure  or  pay  to  him  the  cash  surrender 
value  of  such  policies. 

Same— Same — Same : 

Where  policies  are  payable  to  the  assured's  wife,  the  re- 
serve accumulated  thereon  stands  for  her  use  and  benefit,  so  long 
as  she  remains  beneficiary.  Under  Sec.  2,993,  Ga.  Code,  provid- 
ing that  a  wife  shall  not  be  responsible  for  her  husband's  debts, 
the  assured 's  trustee  in  bankruptcy  cannot  require  that  the  cash 
surrender  value  of  policies  held  by  the  assured,  payable  to  his 
wife,  be  paid  or  secured  to  him,  as  to  so  do  would  violate  the 
purpose  of  Sec.  2,998. 

[Decree  In  accordance  with  opinion.] 
In  re.  Cohen  (U.  S.  D.  C,  Ga.) : 

230  Federal  Reporter  (May  11,  1916)  788. 

Action  on  Policy — Miarepreaentation — Pleading: 

Under  Sec.  4,572  La.  Code  1907,  it  is  provided  that  no  misrep- 
resentation shall  prevent  recovery  unless  made  with  actual  in- 
tent to  deceive  or  unless  the  matter  misrepresented  increased  the 
risk  of  loss.  The  policy  provided:  "This  policy  is  void  if  the  in- 
sured before  its  date  had  been  attended  by  a  physician  for  any 
serious  disease."  It  was  averred  by  the  Insurer  in  its  plea  that 
before  the  date  of  said  policy  the  Insured  had  been  attended  by 
the  physician  for  a  serious  disease  which  Increased  the  risk. 
Held,  That  the  plea  was  insufficient  without  an  additional  aver- 
ment to  the  effect  that  Insured  had  such  disease  at  the  time  he 
was  being  treated,  by  a  physician.  The  provision  is  not  that  the 
insured  did  not  have  a  serious  disease,  but  that  he  had  not  been 
attended  by  a  physician  for  a  serious  disease. 
Same — Same— Same : 

A  plea  setting  up  misrepresentations  is  demurrable  under 
Sec  4,572  Ala.  Code  1907,  where  it  fails  to  allege  an  intent  to  de- 
ceive. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Metropolitan  Life  Insurance  Co.  v.  Goodman  (Ala.  S.  C.) : 
71  Southern  Reporter  (May  13,  1916)   409. 

Action  on  Policy — Conflicting  Evidence — Question  for  Jury: 

The  evidence  conflicting  as  to  whether  or  not  the  policy  was 
a  wagering  contract,  and  as  to  whether  or  not  misrepresentations 
had  been  made  in  the  application,  the  issues  were  properly  sub- 
mitted to  the  jury  and  their  verdict  was  conclusive. 

[Judgment  for  plaintiff  below.    Here  affirmed  a«rainst  compemy.] 
American  National  Ins.  Co.  v.  Davis  (Ga.  C.  A.) : 

88  Southeastern  Reporter  (May  13,  1916)   593. 
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Action  on  Policy — Imuos— Instructions: 

Where  the  pleadings  and  evidence  showed  that  the  only  mis- 
representation relied  upon  by  the  insurer  was  that  the  insured 
had  cancer,  it  was  not  error  for  the  court  to  confine  his  instruc- 
tions to  that  issue. 

Same— Same— Same : 

An  instruction  including  the  element  of  knowledge -of  the 
matters  alleged  to  have  been  misrepresented  was  not  prejudicial 
error  where  the  jury  found  that  the  insured  was  not  suffering 
with  the  disease  which  it  was  alleged  that  she  was  afflicted 
with. 

[Judgment  for  plaintiff  below.    Here  afflxmed  against  oompany.] 
Parrish  v.  American  Nat.  Ins.  Co.  (N.  C.  S.  C.) : 

88  Southeaatern  Reporter  (liiay  IS,  1916)  600. 


Poiicy — Premium — Waiver: 

Where  a  policy  lapsed  and  insured  died  within  a  few  days 
thereafter  and  nothing  was  done  in  the  meantime  to  operate  as 
a  waiver,  the  rights  of  the  parties  became  fixed,  and  a  letter 
written  by  the  insurer  after  the  date  of  the  insured's  death  with- 
out knowledge  thereof  suggesting  the  granting  of  an  extension 
of  time  of  payment  could  not  be  relied  upon  as  a  waiver. 
Waiver  in  law  consists  of  an  intentional  relinquishment  of  a 
known  right.  No  waiver  could  be  predicted  upon  a  letter  written 
subsequent  to  insured's  death  without  knowledge  thereof. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Horstmann  v.  Capitol  Life  Ins.  Co.  (St.  Louis  C.  A.) : 

184  Southwestern  Reporter  (May  17,  1916)   1164. 


Policy — Limitation  of  Amount  of  Insurance— Forfeiture: 

A  provision  in  a  policy  of  life  insurance  limiting  the  amount 
of  insurance  that  may  be  taken  out  on  the  life  of  a  child,  and  re- 
ducing accordingly  the  liability  of  the  insurer,  if  insurance  in 
excess  of  the  stipulated  amount  is  taken  out,  is  valid. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Kleinschrodt  v.  John  Hancock  Mut.  Ins.  Co.  (111.  App.) : 

52  National  Corporation  Reporter  (May  18,  1916)  677. 


Poiicy — Premium  Note — Forfeiture: 

After  non-payment  of  a  premium  when  due  insured  executed 
a  note  for  same;  by  the  terms  of  the  note  it  was  provided  that 
if  the  amount  thereof  was  not  paid  when  due  the  policy  should 
lapse  and  that  the  note  should  thereupon  become  due  and  pay- 
able to  the  extent  of  so  much  thereof  as  might  be  required  to 
cover  the  pro  rata  premium  to  the  date  of  such  cancellation.  The 
note  was  not  paid  at  its  maturity.  Held,  That  the  note  had  the 
effect  of  postponing  the  time  for  payment  of  the  premium  until 
the  due  date  of  the  note;  that  its  execution  did  not  amount  to  a 
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payment  of  the  premium;  and  that  on  failure  to  pay  the  note  at 
maturity  the  policy  lapsed. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
French  v.  Columbia  lAte  &  Trust  Co.  (Ore.  S.  C.) : 
166  Paclflc  Reporter  (May  22,  1916)  1042. 

Pol  Idea — Contract — Statute : 

Sec.  58  N.  Y.  Ins.  Laws  (Consol.  Laws  Ch.  28,  Sec.  68)  pro- 
Tiding  that:  "Every  policy  *  *  *  shall  contain  the  entire 
contract  between  the  parties  *  *  *  and  all  statements  pur- 
porting to  be  made  by  the  insured  shall  in  the  absence  of  fraud, 
be  deemed  representations  and  not  warranties,"  must  be  read  to- 
gether with  the  policy  in 'construing  its  terms. 

Same— Same — Same : 

It  was  the  intention  of  the  legislature  in  enacting  Sec. -58  N. 
T.  Ins.  Laws  (Consol.  Laws  Ch.  28,  Sec.  58)  that  all  the  stipula- 
tions, agreements  or  statements  construing  the  contract  of  in- 
surance must  be  placed,  through  the  delivery  of  the  policy,  in 
the  possession  of  and  be  and  remain  accessible  to  the  insured. 
Therefore  all  warranties  must  be  incorporated  in  the  policy 
either  directly  or  by  endorsement  or  attachment  or  be  abandoned 
as  warranties. 

Same— Same — Same : 

Under  that  part  of  said  statute  providing  that  "all  statements 
purporting  to  be  made  by  the  insured  shall,  in  the  absence  of 
fraud,  be  deemed  representations  and  not  warranties,"  the  legis- 
lature enacted,  through  implication  that  all  statments  by  the  in- 
sured shall  be  made  to  appear  upon  the  face  of  the  policy. 

Same— Same — Same — Fraud : 

A  defense  based  upon  fraudulent  statements  hy  the  assured 
is  insufficient  under  Sec.  58  N.  Y.  Ins.  Laws  (Consol.  Laws,  Ch. 
28,  Sec.  58)  where  the  statements  were  not  incorporated  in  the 
policy.  So  also  would  be  a  defense  that  the  insured  violated  an 
agreement  which  was  not  contained  in  the  polcy. 

tJudgrment  for  plaintiff  below.    Here  affirmed  against  company.] 
Archer  v.  Equitable  Life  Assur.  Soc.  (N.  Y.  C.  A.) : 

112  Northeastern  Reporter  (May  23,  1916)  433. 

Action  on  Policy — Health  of  Assured — Question  for  Jury: 

Insured  at  the  time  of  making  application  stated  that  he  was 
in  good  health  and  that  he  had  never  suffered  from  consumption, 
spitting  of  blood  or  habitual  cough.  The  policy  provided  that  it 
would  be  void  if  he  was  not  in  sound  health  at  the  time  of  its  de- 
livery. There  was  evidence  on  behalf  of  the  plaintiff  that  insured 
was  in  apparent  good  health  up  to  and  past  the  time  of  the  de- 
livery of  the  policy  to  him  and  that  during  all  of  said  time  he 
was  able  to  do  hard  work.  On  the  other  hand  there  was  testi- 
mony that  he  was  afflicted  with  consumption  and  had  had  habit- 
ual coughing  spells  prior  to  the  date  of  the  application  and  the 
delivery  of  the  policy.    Held,  That  under  this  evidence  it  was  a 
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question  for  the  jury  as  to  whether  or  not  insured  perpetrated  a 
fraud  on  the  company  in  applsring  for  the  insurance  and  that  it 
was  also  for  the  jury  to  say  under  this  evidence  as  to  whether 
or  not  insured  was  in  good  health  at  the  time  of  the  delivery  of 
the  policy  to  him. 

[Judgrment  for  plaintiff  below.    Here  affirmed  againat  c<Kiipany.] 
National  Life  &  Ace.  Ins.  Co.  v.  Langford  (Ark.  S.  C): 
186  Southwestern  Reporter  (May  24,  1916)  266. 

Agency  Contract — Premium  Notes — ^"Handle": 

An  agency  contract  provided:  "We  hereby  agree,  until 
further  notice,  to  handle  notes  accepted  hy  you  •  •  under  the 
following  conditions."  Beldf  That  the  word  "handle"  as  used  in 
the  contract  was  ambiguous  and  evidence  was  admissible  to  ex- 
plain what  the  parties  intended  by  it,  the  several  conditions  of 
the  contract  containing  no  explanation  of  its  meaning  but  simply 
imposing  certain  burdens  on  the  agent. 

Same — Same — Evidence : 

A  letter  from  an  insurance  company  to  its  agent,  in  which  it 
referred  to  the  agency  contract  *'under  which  we  agree  to  ad- 
vance you  50  per  cent,  of  your  commissions  in  notes"  was  admis- 
sible to  explain  the  meaning  of  the  word  "handle"  as  used  in  the 
contract. 

Same — Same — Same : 

In  such  a  case  the  introduction  of  such  a  letter  would  not  pre- 
clude the  plaintiff  from  showing  that  the  contract  in  fact  was 
intended  to  provide  for  the  advancement  of  all  of  the  agent's 
commissions. 

Same — Breach   of  Contract — Damages: 

In  an  action  by  an  agent  for  damages  for  breach  of  an  agency 
contract  for  failing  to  make  advances  as  agreed,  plaintiff  testi- 
fied that  he  lost  about  half  of  November  and  half  of  December; 
that  he  also  lost  half  of  February;  that  his  commissions  during 
the  time  he  did  not  work  were  near  $200  a  month;  that  his  busi- 
ness had  been  growing  better  and  that  he  had  quite  a  number  of 
prospects  lined  up.  Held,  That  this  evidence  was  sufficient  to 
sustain  a  verdict  for  1482.50  for  loss  of  time.  Heldy  further,  that 
under  the  evidence  the  court  was  warranted  in  concluding  that 
for  the  time  lost,  after  his  business  had  been  worked  up  his  com- 
missions would  have  been  more  than  that  at  the  time  of  the  be- 
ginning of  the  agency. 

Same — Same — Burden  of  Proof: 

The  burden  both  as  to  pleading  and  evidence  is  on  the 
company  to  show  that  the  agent  could  have  gotten  funds  from 
some  other  source,  or  could  have  found  encfiloyment  in  some 
other  business,  to  avoid  or  reduce  judgment  against  it. 

Same— Same — Damages : 

In  such  a  case  the  agent  could  not  recover  for  the  balance 
of  commissions  included  in  the  note  not  paid,  since  the  right  to 
advancements  ceased  when  the  agent  accepted  the  breach  as 
terminating  the  contract. 
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Same— Same — Same : 

In  such  a  case  damages,  claimed  by  the  agent  because  of  the 
loss  of  his  Insurance  business  had  prior  to  the  contract  with  the 
defendant,  were  not  recoverable. 

[Judgment  for  plaintiff  below.    Here  modified  and  affirmed.] ' 
San  Antonio  Life  Ins.  Co.  v.  Griffith  (Tex.  C.  C.  A.) : 
186  Southwestern  Reporter  (May  24,  1916)  886. 

Policy — Payment  of  Premium  by  Party  Having  no  Insurabie  In- 
terest: 

A  policy  is  not  void  because  the  premiums  have  been  paid 
by  someone  not  the  assured  or  beneficiary  or  by  one  having  no 
insurable  interest  in  the  life  of  the  insured,  regardless  of  whether 
the  person  paying  them  did  so  in  the  belief  that  he  was  the 
beneficiary  and  could  collect  upon  the  policy. 
Same — Same — Repreaentationa  of  Agent: 

Certain  policies  were  assigned  to  plaintiff  by  her  father,  she 
knowing  at  the  time  that  he  was  not  named  as  beneficiary  in 
either.  Held,  That  the  fact  that  the  agent  of  the  insurer  rep- 
resented to  plaintiff  that  her  father  was  the  beneficiary  could  not 
effect  a  change  in  the  policies  or  make  them  binding  contracts 
in  favor  of  plaintiff,  the  policies  containing  express  provisions 
that  agents  are  not  authorized  to  make,  alter,  or  waive  any  pro- 
visions thereof  or  to  bind  the  company  by  any  promise  or  repre- 
sentations. Having  the  policies  in  her  posession  with  such  stipu- 
lation the  plaintiff  was  bound  by  the  notice  of  the  limitation  upon 
the  power  of  the  agents. 

[Judgment  for  compeiny  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Druckenmiller  v.  Prudential  Ins.  Co.  (C.  A.  of  D.  C.) : 

44  Washington  Law  Reporter   (May  26,  1916)   328. 

Pol  icy — Beneflciarlea— Statute : 

Sec.  2,347  Rev.  St.  Wis.  1915,  providing  that  a  married  woman 
shall  not  be  divested  of  rights  secured  to  her  by  any  policy  with- 
out her  consent,  does  not  prevent  the  insured  from  changing  the 
beneficiary  in  a  policy,  originally  made  payable  to  his  wife, 
where  the  right  to  change  beneficiaries  is  reserved  in  the  policy. 

[Judgment  for  original  beneficiary  below.     Affirmed  on  appeal. 
Here,  on  rehearing,  reversed  in  favor  of  new  beneficiary.] 

National  Life  Ins.  Co.  et  al.  v.  Brautigan  et  al.  (Wis.  S.  C.) : 

157  Northwestern  Reporter  (May  26.  1916)   782. 

Husband  and  Wife — Divorce — Insurance: 

In  the  division  of  property  on  granting  a  divorce  it  was  not 
error  to  award  to  the  wife  a  policy  of  insurance  on  which  the 
husband  had  paid  fourteen  annual  premiums  of  $100  each,  and 
require  him  to  pay  the  remaining  premiums  thereon  as  they  be- 
came due,  where  the  full  amount  of  property  awarded  the  wife, 
including  the  insurance,  was  between  one-third  and  one  half  oif 
the  husband's  property. 

[Judgment  in  accordance  with  opinion.     Here  affirmed.] 

Hiecke  v.  Heicke  (Wis.  S.  C.) : 

167  Northwestern  Reporter  (May  26,  1916)   747. 
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Polloy--AMlgnnMnt — Distribution : 

An  assignment  jot  her  policy  by  insured  in  consideration  of 
money  advanced  to  her  is  good  as  against  her,  and  on  the  death 
of  the  insured  the  assignee  is  entitled  to  the  proceeds. 
Same— Same^Estoppel : 

Insured's  husband  having  shared  in  the  benefit  of  moneys 
advanced  to  ber»  in  consideration  of  her  policy  would  be  estopped 
from  disputing  the  validity  of  the  assignment. 

Same— Same— Val  Idlty : 

Ordinarily  a  policy  of  life  insurance  is  assignable  like  any 
chose  in  actoin. 
Same— Same    Same : 

In  New  York  a  policy  may  be  legally  assigned  to  one  not 
having  an  insurable  interest  in  the  life  of  the  insured. 

Same— Facility  of  Payment  Clause— Selection  of  Beneficiary: 

Under  the  Facility  of  Payment  Clause  of  an  industrial  policy 
it  is  the  insured,  so  long  as  the  selection  falls  within  any  permis- 
sible class,  who  is  entitled  to  select  the  beneficiary.  The  com- 
pany should  have  no  right  of  selection,  particularly  if  it  contra- 
venes the  express  wish  of  the  insured.  The  option  contained  in 
the  policy  should  be  exercised  by  the  company  cmly  where  the 
insured  has  failed  to  make  a  choice. 

Same — Same— Rights  of  Assignee: 

A  person  who  advances  funds  to  insured  and  takes  an  assign- 
ment of  insured's  policy  to  secure  same  is  a  person  "equitably 
entitled  to  payment"  within  the  meaning  of  that  phrase  as  used 
in  the  Facility  of  Payment  Clause. 

Same — Waiver— Authority  of  Agent: 

While  agents  cannot  waive  or  alter  the  clear  recitals  of  pro- 
visions contained  in  a  policy,  their  acts  and  representations  are 
competent  as  showing  the  company's  interpretation  of  the  poli- 
cies. Representations  of  agents,  with  knowledge  of  the  com- 
pany's superintendent,  that  industrial  policies  could  be  used  as 
assets  in  times  of  need,  was  competent  to  show  that  the  insurer 
recognized  that  these  policies  were  assignable. 

^ame — Assign  ment^Evidence: 

Where  an  insurer  furnished  a  blank  for  proof  of  death  which 
had  a  heading  "Information  to  be  furnished  where  claimant  is 
other  than  father  or  mother,  brother  or  sister,  husband  or  wife," 
and  such  blank  contained  the  question:  "Has  claimant  a  bene- 
ficiary form  or  assignment  of  any  kind  *  *  *  if  so,  attach 
same  to  the  claim  papers,"  and  where  the  company  on  receipt 
of  proofs  sent  a  check  payable  to  the  assignee,  such  conduct, 
while  not  a  waiver  or  an  estoppel  could  be  considered  as  show- 
ing that  under  the  company's  interpretation  of  the  policy  it  was 
assignable. 

Same — Same — Forfeiture : 

The  policy  provided  that  it  would  be  void  "if  the  policy  be 
assigned  or  otherwise  parted  with."  Seld^  That  under  this  pro- 
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Yislon  the  company  had  no  power  to  declare  an  assignment  void. 
The  only  way  to  destroy  the  ralidity  of  an  assignment  under  the 
terms  of  the  policy  was  to  declare  the  policy  itself  void.  Having 
recognized  the  yalidity  of  the  policy,  the  company  could  not  de 
feat  the  right  of  the  assignee  to  recoyer. 

Same— Rule  of  Construction: 

The  language  of  the  policy,  being  that  of  the  insurer,  ail 
conditions  and  proYlsions  favorable  to  the  company  are  to  be 
strictly  construed;  and  if  the  policy  is  reasonably  susceptible  of 
two  constructions  the  ambiguity  is  to  be  resolved  in  favor  of  the 
insured. 

[Motion  to  set  aside  verdict  In  favor  of  plaintiff  is  denied.] 
Foryciars  v.  Prudential  Ins.  Co.  (N.  Y.,  Tr.  Tr.,  Erie  Co.) : 
168  New  York  Supplement  (May  29.  1916)  834. 

Action  to  Recover  Premium — Misrepresentation  as  to  Policy — 
Estoppel : 

When  an  insured  is  induced  to  sign  an  application  by  false 
representations  of  the  agent  to  the  effect  that  it  provides  for 
such  poJicy  as  agreed  upon,  while,  as  a  matter  of  fact,  it  called 
for  another  and  materially  different  policy,  the  insured  Is  not 
estopped  from  setting  up  such  false  representations,  unless  in- 
excusably negligent  in  not  informing  himself  though  he  could 
have  done  so  by  the  application  at  the  time  he  signed  same. 

Same — Same — Same : 

The  application  was  signed  April  3,  at  which  time  plaintiff 
executed  his  note  due  and  payable  in  October  of  the  following 
year.  The  agent  had  represented  that  the  policy  would  insure 
plaintiff  until  the  date  of  the  maturity  of  the  note.  The  applica- 
tion was  signed  without  reading,  but  in  reliance  upon  the  agent's 
statement  that  it  was  in  accordance  with  the  agreement.  The 
policy  was  issued  in  the  latter  part  of  April  and  expired  in  April 
of  the  following  year.  Two  days  after  receipt  of  the  policy  it 
was  examined  and  its  terms  ascertained.  Whereupon  plaintiff 
demanded  return  of  his  note.  Held,  That  whether  or  not  the 
plaintiff  had  been  inexcusably  negligent  so  as  to  prevent  re- 
covery, under  this  evidence,  was  for  the  jury. 

Same— Violation  of  Anti-Rebate  Law — Executory  Contracts: 

Plaintift  made  application  for  a  policy,  the  agent  having 
agreed  that  a  policy  would  be  issued  reading  from  the  date  of 
the  application  for  a  period  of  eighteen  months  at  the  regular 
premium  for  a  single  year.  The  policy  was  in  fact  issued  to 
read  as  for  a  single  year;  whereupon  plaintiff,  on  ascertaining 
this  fact,  sued  to  recover  the  premium  paid.  Arts.  4,897  and  4,954, 
Vernon's  Sayles'  St.  Tex.,  prohibit  rebating  by  insurers.  Held, 
That  while  the  contract  proposed  to  be  made  was  illegal  under 
the  anti-rebate  law,  the  contract  having  never  been  consum- 
mated by  the  issuance  of  such  a  policy,  and  therefore  being  still 
executory,  plaintiff  was  entitled  to  recover  the  premium  paid 
thereunder. 
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Same — Same — Parties  in  Pari  Delicto: 

The  anti-rebate  law  was  enacted  to  protect  insurants  and 
prospective  insurants  against  any  discrimination  in  the  amount 
required  to  be  paid  for  premiums  and  belongs  to  that  class  of  leg- 
islation where  the  prohibited  act  is  void  as  against  that  person 
against  whom  the  prohibition  is  leveled.  Accordingly  the  par- 
ties to  an  agreement  violative  of  the  anti-rebate  law  are  not  in 
pari  delicto  under  the  statute. 

[Judgrment   for   plaintiffs   below.     Here   affirmed   against   com- 
pany.] 
Federal  Life  Insurance  Co.  v.  Hosklns  (Tex.  C.  C.  A.) : 
186  Southwestern  Reporter  (May  31.  1916)   607. 

Policy— Sunstroke— Liability  of  Insurer: 

The  policy  provided:  "If  sunstroke  caused  by  the  direct  ef- 
fect of  the  sun's  rays  •  •  ♦  accidentally  suffered  by  the  In- 
sured shall  result  directly  and  independently  and  exclusively  of 
all  other  causes  in  the  death  of  the  insured  within  ninety  days 
from  the  date  of  exposure  or  infection,  the  company  will  pay 
beneficiary  hereinbefore  named  the  principal  sum  of  this  policy." 
Held,  That  where  insured  suffered  a  sunstroke  while  pursuing 
his  regular  occupation  in  the  usual  way,  the  insurer  was  liable, 
and  it  was  not  necessary  that  the  sunstroke  be  preceded  hj  or 
caused  by  an  accident. 

Same — Same — "Accident": 

Sunstroke,  suffered  by  insured  in  pursuance  of  his  regular 
occupation,  is  an  accident,  being  an  unexpected  and  unusual  oc- 
currence. 

Same — Cause  of  Death — Directed  Verdict: 

Where  insured  died  several  days  after  an  alleged  sunstroke 
from  pneumonia,  and  there  was  no  evidence  to  show  any  connec- 
tion between  the  alleged  sunstroke  and  the  pneumonia,  it  was 
proper  to  direct  a  verdict  for  the  insurer. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
Pack  v.  Prudential  Casualty  Co.  (Ky.  C.  A.) : 

185  Southwestern  Reporter  (May  31,  1916)  496. 

Application — Rejection — Conversion: 

Where  an  insurance  agent,  on  taking  an  application  for  in- 
surance, receives  the  applicant's  note  for  the  premium  and  the 
application  is  declined  by  the  insurer,  and  the  agent  refusee  to 
return  the  note,  his  acts  amount  to  a  conversion,  giving  the  ap- 
plicant a  right  of  action  as  against  him. 

Same — Same — Same^Llmitatlon  of  Action: 

Where  an  agent,  on  rejection  of  an  application  on  account  of 
which  he  had  accepted  the  applicant's  note,  refused  to  return 
the  note  and  negotiated  it,  the  right  of  action  on  the  part  of  the 
applicant  arose  instantly  upon  the  refusal  to  return  the  note,  and 
the  statute  of  limitations  then  began  to  run,  barring  the  action 
after  two  years. 
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Same— 8ame-^ame— Same : 

Notice  to  the  applicant  of  the  rejection  of  his  application 
was  sufficient  notice  to  start  the  running  of  the  statute  of  lim- 
itations. 

[Judgment  for  plaintifC  below.     Here  reversed  In  favor  of  de- 
fendant agrent] 

Adams  v.  San  Antonio  Life  Ins.  Go.  (Tex.  C.  C.  A.) : 

186  Southwestern  Reporter  (May  31,  1916)  610. 

Action  on  Policy — Venue — Injunction: 

Where  both  parties  reside  in  this  State  and  in  the  same 
county,  the  contract  of  insurance  was  entered  into  there,  the  de- 
ceased died  there,  and  all  the  witnesses  are  found  there,  it  is 
proper  to  enjoin  the  institution  of  a  suit  on  the  policy  in  another 
state. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
Illinois  Life  Ins.  Co.  v.  Prentiss  (111.  App.) : 

62  National  Corporation  Reporter  (June  1,  1916)  764. 

Policy — Age  of  Insured — Evidence: 

The  policy  provided,  as  required  by  Sec.  58  N.  Y.  Ins.  Laws: 
"This  policy  and  the  application  therefor  constitutes  the  entire 
contract  between  the  parties  •  •  ♦  No  *  •  ♦  statement 
shall  void  this  policy  unless  it  is  contained  in  the  written  appli- 
cation therefor."  The  policy  also  provided  that;  "If  the  age 
of  the  insured  has  been  misstated  the  amount  payable  hereunder 
shall  be  such  as  the  premium  paid  would  have  purchased  at  the 
correct  age."  Held,  That  even  though  the  application  was  not 
attached  to  the  policy  it  was  competent  for  the  insurer  to  prove 
that  Insured  was  not  in  fact  of  the  age  stated  in  the  policy.  Evi- 
dence of  the  true  age  was  upon  the  actual  contract  itself,  under 
the  reduction  clause.  To  hold  otherwise  the  contract  would  be 
in  contravention  of  Sec.  89  of  the  Insurance  Law  prohibiting  dis- 
criminations. 

[Judgment  for  plaintiff  below.     Here  modified  and  affirmed.] 
EJdelson  v.  Metropolitan  Life  Ins.  Co.  (N.  Y.,  App.  Tr.) : 
168  New  York  Supplement  (June  5,  1916)  1018. 

Trusts — Contract  Construed — Accounting: 

A  tripartite  agreement  between  an  insurance  company,  its 
agent,  and  his  creditors,  under  which  the  company  was  entrusted 
with  the  application  of  renewal  commissions  to  the  payment  of 
the  agent's  debts,  created  a  trust  for  the  benefit  of  the  creditors, 
on  account  of  which  any  beneficiary  could  call  the  trustee  to 
account. 

[Judgment    for   plaintiff    below.      Here    modified    and    affirmed 

against  society.] 
Hart  V.  Equitable  Life  Assur.  Soc.  (N.  Y.,  App.  Div.) :. 
168  New  York  Supplement  (June  6,  1916)   1063. 

Application — Misrepresentation — Statute: 

Under  Sec.  6,937  R.  S.  St  Ho.  1909,  relating  to  misrepreeenta- 
tiops,  whether  the  matter  alleged  to  have  been  misrepresented 
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"actually  contributed  to  the  contingency  or  event  on  which  the 
policy  is  to  become  due  and  payable"  is  a  question  for  the  jury. 
However,  the  act  in  question  was  in  no  sense  intended  as  a  gen- 
eral restraint  upon  the  power  of  courts  of  equity  by  proper  pro- 
ceedings to  relieve  against  actual  fraud  by  parties  seeking  in* 
surance. 
Same — Same — Same : 

The  statute  applies  alike  to  warranties  and  representations 
and  draws  no  distinction  between  innocent  and  fraudulent  mis- 
representations. 
Action  on  Policy — Proofs  of  Death — ^Admissions: 

While  proofs  of  death  are  admissible  in  evidence  against  the 
beneficiary,  admissions  therein  contained  are  but  prima  facie 
binding  upon  the  beneficiary  as  admissions  against  interest,  and 
may  be  overcome  by  proof  tending  to  extend  or  relieve  against 
them. 
Same— Same — Same : 

In  the  beneficiary's  certificate  it  was  stated  that  the  Insured 
died  of  pleurisy  and  that  the  duration  of  his  illness  was  about 
four  months.  The  certificate  of  the  attending  physician  stated 
that  insured  died  of  Pthisis  pulmonalis;  the  physician  stating 
that  in  his  opinion  insured's  health  became  impaired  four  or  five 
months  preceding  death.  The  other  certificate  appearing  with 
the  proofs  of  death  tended  to  show  that  an  examination  of  the 
insured  prior  to  the  making  of  the  application  revealed  that  he 
was  afflicted  with  tuberculosis.  Held,  That  it  could  not  be  said 
that  these  proofs  of  death  constituted  such  an  admission  against 
interest  by  the  beneficiary  as  to  be  conclusive  against  her.  Her 
own  statement  contradicted  that  of  the  attending  physician  and 
whatever  value  that  testimony  might  have  was  for  the  tryers  of 
fact. 
Same — Heaitli  of  Insured — Question  for  Jury: 

The  testimony  of  persons  who  have  associated  daily  with  an 
insured  has  some  evidentiary  strength  on  the  question  of  his 
condition  of  health  at  the  time  of  and  prior  to  the  making  of 
the  application. 
Same — Same — Same: 

An  admission  by  insured  in  a  claim  for  sick  benefits,  made 
prior  to  the  date  of  his  application  to  the  defendant  company, 
that  he  was  then  suffering  from  incipient  tuberculosis,  was  not 
conclusive,  so  as  to  operate  to  defeat  recovery  as  a  matter  of 
law,  where  there  was  evidence  to  the  effect  that  at  and  preceding 
the  time  of  the  making  of  the  application  to  the  defendant  com- 
pany he  appeared  to  be  in  sound  health  and  the  medical  ex- 
aminer of  the  company  recommended  him  as  an  insurable  risk. 
[Juderment  for  plaintiff  below.     Here  affirmed  against  company.] 
Bruck  V.  John  Hancock  Mut.  Life  Ins.  Co.  (St.  Louis  C.  A.) : 
186  Southwestern  Reporter  (June  7,  1916)  763. 

Principal  and  Agent — Autiiority  of  Agent — Question  for  Jury: 

Where  the  insurer  sent  a  check  to  its  general  agent,  who  in 
turn  handed  it  to  a  soliciting  agent  for  delivery,  such  soliciting 
agent  became  the  agent  of  the  insurer  for  the  delivery  of  the 
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check,  and  he  might  have  been  found  to  have  been  acting  within 
the  apparent  scope  of  his  authority  in  procuring  the  beneficiary's 
endorsement  upon  the  check,  which  he  afterwards  returned  to 
the  general  agent;  whether  he  was  or  was  not  was  a  question 
for  the  Jury. 

Policy— Payment — Evidence  Considered: 

The  delivery  of  a  check  for  the  amount  due  on  a  policy  to 
the  beneflclaiy  would  doubtless  hare  operated  as  a  payment  of 
the  amount  due;  the  act  of  the  agent  to  whom  delivery  was  en- 
trusted in  presenting  it  for  the  beneficiary's  signature,  and  her 
endorsement,  without  more,  cannot  be  regarded  as  conclusive 
evidence  of  payment. 
Same— Same— Same : 

If  a  beneficiary  declined  to  accept  a  check,  on  its  offer  to  her, 
because  she  desired  that  the  amount  due  should  be  paid  in  cash, 
and  she  endorsed  the  check  solely  for  that  purpose,  it  never  hav- 
ing been  delivered  to  her,  and  the  agent  who  had  been  trusted 
with  the  delivery  of  the  check  thereafter  misappropriated  the 
proceeds  of  it,  the  insurer  was  still  liable. 
Same — Same— Same : 

The  general  verdict  in  favor  of  the  beneficiary,  who  sued  to 
recover  on  a  policy,  is  not  inconsistent  with  a  finding  made  in 
answer  to  an  interrogatory  that  the  plaintifE  endorsed  with  her 
own  mark  defendant's  check  for  the  full  amount  due  her,  knowing 
what  it  was. 
Same— Same — Resciselon : 

The  agent  to  whom  the  defendant  company  sent  its  check  for 
the  payment  of  plaintiff's  claim  paid  only  |200  of  the  claim  and 
handed  plaintiff  an  envelope  containing  certain  shares  of  cap- 
ital stock.  The  jury  found  that  plaintiff  did  not  know  that  she 
was  receiving  stock  in  lieu  of  the  balance  of  |1,800  due  her  under 
the  policy.  Held,  That  in  an  action  by  the  beneficiary  against 
the  inifurance  company  to  recover  the  balance  due  on  the  policy 
it  was  not  encumbent  on  her  to  make  any  return  or  offer  to  re- 
turn of  the  stock  so  foisted  upon  her. 
[Judgment  for  plaintiff.] 

Shea  V.  Manhattan  Life  Ins.  Co.  (Mass.  S.  J.  C):    . 
112  Northeaatern  Reporter  (June  13,  1916)   631. 

Application — Misrepreeentation — Forfeiture: 

The  policy  provided  "that  no  obligation  was  assumed  by  the 
company  prior  to  the  date  hereof  nor  unless  on  said  date  the  in- 
sured is  alive  and  in  sound  health."  It  was  further  provided 
that:  "The  policy  is  void  if  the  insured  before  its  *  *  has 
been  attended  by  a  physician  for  any  serious  disease  or  com- 
plaint, or  has  had  before  said  date  any  disease  of  the  heart." 
The  trial  court  found  specially  that  at  the  time  of  the  issuance  of 
the  policy  the  insured  was  not  in  sound  health,  but  was  suffer- 
ing from  hernia  on  account  of  which  he  had  been  attended  by 
a  regular  practicing  physician.  Held,  That  the  misstatements  by 
the  insured  in  his  application  rendered  the  policy  voidable  at  the 
election  of  the  insurer  by  showing  a  reasonable  offer  to  return 
the  premiums  received. 
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Same — Same— Rescission : 

Where  the  insurer  did  not  learn  of  the  misrepresentation  until 
after  receiving  proofs  of  death  and  immediately  thereafter  noti- 
fied the  claimant  of  its  election  to  avoid  the  policy  and  thereupon 
tendered  back  the  premiums  received  and  upon  refusal  of  the 
claimant  to  accept  same  paid  them  into  court,  it  acted  with  rea- 
sonable diligence. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  in- 
surer.] 

Metropolitan  Life  Ins.  Co.  v.  Solomito  (Ind.  S.  C.) : 

112  Northeastern  Reporter   (June  13,  1916)    621. 

Policy — Sound  Heaitii — Burden  of  Proof: 

The  policy  provided:  "That  no  obligation  is  assumed  by  said 
company  prior  to  the  date  hereof  nor  unless  on  said  date  the  in- 
sured is  alive  and  in  good  health."  Held,  That  the  burden  rested 
on  the  plaintiff  to  show  by  a  fair  preponderence  of  the  evidence 
that  on  the  date  of  the  policy  the  insure  was  in  sound  health. 

Same — Same— Same : 

That  the  burden  of  proving  performance  of  conditions  prece- 
dent rests  on  the  plaintiff,  is  not  affected  by  Sec.  21,  Ch.  576, 
R.  S.,  Mass.  1907,  providing  that  no  warranty  shall  be  deemed 
material  or  cause  for  forfeiture  unless  made  with  intent  to  de- 
ceive or  unless  the  risk  of  loss  be  increased. 

[Judgment   for   plaintiff   below.      Here    defendant's    exceptions 

sustained.] 
Fondi  v.  Boston  Mut.  Life  Ins.  Co.  (Mass.  S.  J.  C.) : 

112  Northeastern  Reporter  (June  13,  1916)  612. 

Appiication — Contract — Condition  Precedent: 

An  application  for  life  insurance,  with  certificate  of  examina- 
tion by  the  company's  local  medical  examiner,  does  not  consti- 
tute the  contract  of  insurance  until,  as  therein  provided,  the 
application  has  been  approved  and  a  policy  issued  and  delivered 
during  the  applicant's  lifetime. 

Same^-Same — Same — Waiver: 

Deceased  made  application  in  December,  1912,  and  executed 
a  negotiable  note  for  six  months  for  the  first  premium.  Three 
or  four  days  later  he  was  killed.  At  the  time  of  his  death  no 
action  had  been  taken  on  the  application.  In  the  following  Jan- 
uary demand  was  made  by  the  beneficiary  for  the  policy,  which 
demand  was  refused.  The  note  was  then  demanded,  which  was 
also  refused,  the  secretary  stating  that  the  agent  has  posses- 
sion of  it.  Afterward,  in  October,  the  beneficiary  tendered  to 
the  soliciting  agent  the  amount  of  the  note,  he  still  having  it  in 
his  possession,  and  demanded  a  policy.  This  was  refused  by  the 
agent.  The  company,  immediately  upon  learning  of  the  death 
of  the  applicant  telegraphed  the  agent  that  the  application  had 
not  been  approved  and  for  him  to  return  the  note.  The  note  was 
finally  gotten  from  the  company  by  the  agent  and  was  ten- 
dered into  court  when  the  answer  was  filed.  Held,  That  the 
only  support  for  the  contention  that  there  was  a  waiver  for  the 
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formal  approval  of  the  application  and  the  issuance  of  the  policy 
is  that  the  company  did  not  return  the  premium  note.  This  fact, 
however,  taken  in  connection  with  the  action  of  the  company  in 
immediately  giving  notice  that  the  application  had  not  been  ap- 
proved, should  not  estop  it  from  denying  that  the  contract  had 
been  completed. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Tainter  v.  Central  States  Life  Ins.  Co.  (Kansas  City  C.  A.) : 

186  Southwestern  Reporter  (June  14.  1916)   1185. 


Policy — Authority  of  Agent — Statute: 

The  agent  who  solicited  the  insurance  afterward  called  upon 
insured  with  reference  to  the  second  semi-annual  premium,  the 
first  having  been  paid  to  such  agent  at  the  time  of  the  applica- 
tion. Held,  That  under  Sec.  6,938,  R.  S.  Mo.  1909,  providing  that 
an  agent  who  solicits  insurance  is  to  be  regarded  as  the  agent 
of  the  company,  and  not  of  the  insured,  in  any  controversy,  such 
agent  is  to  be  deemed  the  agent  of  the  company,  with  reference 
to  the  payment  of  the  semi-annual  premium  which  he  called  to 
collect. 

Same — Same — Premiums: 

Although  a  policy  provides  that  no  agent  may  waive  any  of 
the  conditions  set  forth  in  it,  it  is  the  established  rule  that  such 
agents,  who  negotiate  the  insurance  and  deliver  policies  and  col- 
lect the  premium  instalments  may  waive  the  provisions  relating 
to  the  time  of  payment  of  premiums  and  the  requirements  of 
health  certificates  where  premiums  are  sought  to  be  paid  after 
due  date,  either  expressly  or  inferentially  through  their  course 
of  dealing  with  the  insured. 

Same — Forfeiture— Waiver: 

If  it  appears  that  an  insurer,  after  lapse,  with  full  knowledge 
of  the  fact,  does  any  act  or  conducts  any  negotiations  with  the 
insured  tending  to  show  that  it  regarded  the  insurance  contract 
as  continuing  in  force  without  requiring  compliance  on  his  part 
with  such  conditions  as  are  made  for  its  benefit  a  waiver  may  be 
found  touching  that  matter. 

Same— Same — Same : 

Within  three  or  four  days  after  the  expiration  of  the  days  of 
grace  for  payment  of  a  semi-annual  premium  the  agent  who  had 
solicited  the  policy  called  at  insured's  home  to  collect  it.  Insured 
was  not  at  home  and  a  card  was  left  reading:  "Your  payments 
are  due  on  your  policy  and  please  send  ammount  to  the  office." 
Several  days  later  the  agent  again  called  and  saw  insured  and  re- 
quested payment,  but  made  no  statement  as  to  the  condition  with 
reference  to  reinstatement.  Insured  told  him  that  he  could  not 
make  payment  that  day,  to  which  the  agent  replied:  "That  is 
all  right;  just  send  it  down  to  the  office,"  which  the  insured  did 
within  the  week.    Insured  died  the  day  following  the  remittance. 
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Held,  That  there  had  been  a  waiver  of  forfeiture  and  of  the  con- 
diUons  with  reference  to  reinstatement 

[Judgment  for  comiMuiy  below.     Here  reversed   agaiiwt  com- 

Hadsen  v.  Prudential  Ins.  Co.  (St.  Louis  C.  A.): 

186  Southwestern  Reporter  (June  14«  1916)  11C8. 

Policy — Beneficiary — Vested  Interest: 

Sec.  2,347  Wis.  St.  1915  provides  that  where  an  insurance 
policy  is  made  payable  to  a  married  woman  it  shall  inure  to 
her  separate  benefit.  Insured  designated  his  wife  as  beneficiary. 
The  policy  authorized  a  change  of  beneficiaries  by  written  notice 
to  the  company,  at  any  time  during  the  continuance  of  the 
policy.  Held,  That  the  wife  had  a  vested  interest  in  the  policy 
to  such  an  extent  as  to  Insist  that  she  could  only  be  deposed 
as  beneficiary  by  suing  the  contract.  The  act  of  the  insured  un- 
dertaking to  dispose  of  the  proceeds  by  will,  without  having  given 
notice  in  the  manner  provided  by  the  policy,  would  not  deprive 
her  of  the  right  to  the  proceeds. 

Same— Same— Same — Divorce : 

The  wife  having  taken  a  vested  interest  in  the  policy,  which 
interest  could  be  divested  only  in  the  manner  provided  in  the 
contract,  the  fact  that  her  status  as  wife  was  destroyed  by  reason 
of  a  divorce  decree  would  not  deprive  her  of  the  right  to  the 
proceeds,  where  no  change  of  beneficiaries  was  made  in  ac- 
cordance  with  the  provisions  of  the  contract. 

[Judgment  for  original  beneficiary  below.     Here  affirmed.] 
Chrlstman  v.  Christman  et  al.  (Wis.  S.  C.) : 

157  Northwestern  Reporter  (June  16,  1916)  1099. 

Action  on  Policy — Parties — Evidence  Considered: 

In  a  suit  on  an  insurance  policy,  naming  a  trustee  for  in- 
sured's minor  son  as  beneficiary,  the  trustee  is  the  proper  party  to 
maintain  an  action  for  the  unpaid  insurance,  rather  than  the 
guardian  of  the  son. 

Same — Attorney's  Fees — Statute: 

Sec.  3,212  R.  S.  Neb.,  1913,  allowing  a  reasonable  attorney's 
fee  in  actions  to  recover  insurance,  is  applicable  to  contracts  ex- 
ecuted before  its  enactment. 

[Judgment  for  guardian  below.    Here  reversed  In  favor  of  trus- 
tee.] 

Ward  V.  Bankers'  Life  Ins.  Co.  (Ward,  Intervener)   (Neb. 
S.  C): 

157  Northwestern  Reporter  (June  16.  1916)   1017. 

Contracts — infancy — Rescission : 

A  minor  under  the  age  of  18  years  may  disaffirm  a  contract 
of  insurance  without  restoring  or  ofTering  to  restore  the  consid- 
eration received. 
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Policy — Place  of  Contract: 

Where  the  last  act  essential  to  coiiBuminate  a  contract  of  In- 
surance was  done  in  California,  the  contract  was  one  of  that 
state. 

Same— Same — Rule  of  Construction: 

A  contract  made  in  one  state  to  be  performed  in  another  is  to 
be  governed  by  the  law  of  the  state  of  performance. 

Same— Sam  e— Same : 

While  the  law  of  the  place  of  performance  of  a  contract  gov- 
ems  as  to  its  construction  and  legal  effect,  the  law  of  the  place 
where  the  contract  is  made  controls  as  to  its  execution  and  var 
lidity,  including  the  capacity  of  the  parties  to  make  the  contract. 

Contracts — I  nfancy — Rescission : 

Where,  at  the  time  of  the  issuance  of  the  policy  the  insured 
was  imder  the  age  of  21  years  he  could  thereafter  disaffirm 
the  contract  and  recover  the  premiums  paid  without  rstoring  of 
offering  to  restore  the  consideration  to  the  insurer,  and  this  is 
so  notwithstanding  the  policy  provided  that  it  was  to  be  per- 
formed in  New  York  and  was  to  be  governed  by  the  laws  of 
that  state,  the  contract  in  fact  having  been  consummated  in 
California. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Flitmer  v.  Equitable  Life  Assur.  Soc.  (Cal.  D.  C.  A.) : 
167  Pacific  Reporter  (June  19,  1916)   630. 

Policy — Suicide^Llmltatlon  Clause: 

Attached  to  the  policy  was  a  "short  term"  rider  covering 
from  July  29  to  November  29.  The  policy  proper  read  from  No- 
vember 29  and  the  regular  premiums  were  payable  annually  on 
that  date.  The  policy  provided  that  it  would  be  void  if  the 
insured  committed  suicide  within  one  year.  Held,  That  the  one 
year  limitation  began  to  run  from  the  date  of  the  short  term  pol- 
icy so  that  where  insured  committed  suicide  more  than  one  year 
thereafter,  although  within  one  year  of  the  anniversary  date  of 
the  policy  proper,  the  insurer  was  liable. 

[Judgment   for   plaintiffs   below.      Here   affirmed   agralnst   com- 
pany.] 

American  National  Ins.  Co.  v.  Thompson  et  al.   (Tex.  C. 
C.  A.): 

186  Southwestern  Reporter  (June  21,  1916)   254. 

Taxation — Premium  Income— Statute: 

Dividends  payable  to  policyholders  and  actually  credited 
upon  premiums  payable  by  them  are  properly  deducted  in  com- 
puting the  tax  on  premiums  provided  for  by  Acts  Pa.  June  1, 1889, 
Sec.  24. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Commonwealth  v.  Penn  Mut.  Life  Ins.  Co.  (Pa.  S.  C.) : 

97  AtlanUc  Reporter  (June  22.  1916)   677. 

IS— Life— « 


Digiti 


zed  by  Google 


180  DIGEST  OF  INSURANCE  CASES.       CVou  XXIX. 

Bankruptcy — Assets — Insurance  Proceeds: 

Where  a  bankrupt  testified  that  a  policy  on  his  life  was 
the  property  of  his  wife,  she  being  the  sole  beneficiary  and 
having  paid  the  premiums  thereon,  such  policy  was  no  part 
of  the  assets  of  his  estate,  notwithstanding  a  provision  in  it 
authorizing  him  to  change  the  beneficiary. 

[Decree  reversing  order  of  referee  directing  surrender  of  policy 
to  trustee.    Here  afOrmed.] 

In  re.  Arkln  et  al.   (Appeal  of  Goidel)    (U.  S.  C.  C.  A., 
2nd  Cir.) : 

231  Federal  Reporter  (June  22,  1916)   947. 

Policy — Assignment — Evidence  Considered: 

An  order  executed  by  insured  directing  insurance  proceeds 
to  be  paid  to  a  certain  person  alone,  would  not  be  sufficient  to 
vest  title  to  the  policy  in  such  person,  but  the  execution  of  such 
an  order,  together  with  a  delivery  of  the  policy,  was  sufficient  to 
effectuate  such  a  purpose. 
Same— Release— Validity: 

Where  the  insurer's  agent  called  on  the  assignee  of  the 
policy  and  said  he  had  some  money  for  him,  and  requested  such 
assignee  to  sign  a  paper  which  the  latter  did  without  reading 
it,  and  where  after  the  signing  the  agent  laid  down  only  the 
amount  of  the  premiums,  the  release  which  the  assignee  signed 
was  not  binding. 
Same— Assignment — Waiver: 

Where  an  insurer  accepted  premiums  from  an  assignee, 
and  after  the  insured's  death  demanded  and  received  from  him 
the  policy  and  premium  receipt  book  and  sought  to  secure  a  re- 
lease from  him  of  his  claim,  there  was  a  waiver  of  the  provi- 
sion of  the  policy  that  it  should  be  void  if  assigned. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
HoUeran  v.  Prudential  Ins.  Co.  (N.  Y..  App.  Div.) : 

169  New  York  Supplement  (June  26,  1916)  284. 

Principal  and  Agent — Breach  of  Contract — Res  Adjudicata: 

The  defendant  insurance  company  in  1893  entered  into  a 
contract  with  the  plaintiff  by  which  the  plaintiff  was  made  its 
agent.  In  1896  another  contract  was  made  by  the  terms  of  which 
the  former  contract  was  to  remain  in  force  as  to  commissions 
on  all  business  up  to  and  including  September  30,  1896,  it  being 
expressly  stipulated  that  the  old  business  should  be  covered  by 
and  subject  to  the  old  contract  and  that  the  new  business  only 
should  be  subject  to  the  conditions  and  terms  of  the  new  con- 
tract. Subsequent  to  the  new  contract  the  plaintiff  was  dis- 
charged, whereupon  he  sued  the  defendant  to  recover  a  Judg- 
ment. Held,  That  the  right  to  sue  for  commissions  earned  and 
due  under  the  original  contract  was  an  independent  right  and 
was  not  barred  by  the  judgment  obtained  by  the  plaintiff  for  the 
breach  of  the  second  contract. 

[Judgment  for  defendant  below.     (145  N.  Y.  Supp.  209.)     Here 
reversed  against  defendant.] 

Townsley  v.  Niagara  Life  Ins.  Co.  (N.  Y.  C.  A.): 

112  Northeastern  Reporter  (June  27.  1916)   924. 
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Action  on  Policy — Wager  Contract — Evidence: 

In  an  action  on  a  policy  where  the  defense  was  made  that 
the  taking  out  of  the  policy  and  its  assignment  immediately 
afterwards  to  one  having  no  insurable  interest  rendered  the 
policy  void.  Held,  That  the  vadllity  of  the  policy  was  to  be 
determined  by  the  contract  between  the  insured  and  the  as- 
signee at  and  prior  to  the  issuance  of  the  policy;  any  arrange- 
ment which  might  have  been  made  between  them  after  the  policy 
had  been  issued  would  not  affect  the  question. 

Same — Same— Evidence  Considered: 

On  the  first  trial  the  evidence  showed  conclusively  that 
from  the  very  inception  of  the  matter  it  was  contemplated  that 
the  policy  should  be  issued  for  the  sole  benefit  of  one  who  had 
no  insurable  interest  in  insured's  life;  that  she  paid  the  first 
and  all  subsequent  premiums  and  had  been  induced  to  enter 
into  the  arrangement  by  the  representation  that  it  would  be  a 
safe  way  for  her  to  save  her  money;  that  immediately  after 
•  the  issuance  of  the  policy  it  was  assigned  in  pursuance  of  such 
arrangement.  On  the  second  trial  of  the  cause  there  was  offered 
in  evidence  testimony  to  the  effect  that  the  insured  after  the 
Issuance  of  the  policy  made  statements  to  the  effect  that  the 
policy  was  obtained  for  the  Joint  interest  of  the  assignee  and 
his  daughter.  There  was  no  evidence  to  show  that  the  assignee 
assented  to  any  such  arrangement.  Held,  That  the  evidence  was 
sufficient  to  support  a  directed  verdict  for  the  defendant  on  the 
ground  that  the  contract  was  a  wager  contract. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
O'Connor's  Admr.  v.  Equitable  Life  Assurance  Soc.  (Ky. 
C.  A,) : 

186  Southwestern  Reporter  (June  28,  1916)  502. 

Policy — Beneficiary — insurable  interest: 

One  who  has  no  insurable  interest  in  the  life  of  another 
cannot  be  the  beneficiary  in  a  policy  issued  upon  such  other 
person's  life,  nor  collect  the  insurance  upon  the  happening  of 
the  contingency  insured  against. 

Same— Aasignment — Insurable  Interest  of  Assignee: 

The  rule  requiring  the  beneficiary  to  have  an  insurable  in- 
terest applies  with  equal  force  after  the  policy  is  issued,  where 
the  beneficiary  is  changed  by  assignment  or  otherwise,  as  it 
does  to  the  naming  of  the  beneficiary  at  the  time  of  the  pro- 
curing of  the  insurance. 

Same^Beneficiary — Insurable  interest: 

An  aunt  because  of  relationship  alone  has  no  insurable  in- 
terest in  the  life  of  her  nephew. 

Same— Same— Same : 

A  creditor,  to  the  extent  of  his  debt,  has  an  insurable  in- 
terest in  the  life  of  his  daughter. 

Same — Same— Facility  of  Payment  Clause: 

An  aunt  of  the  insured  who  cared  for  him  during  his  illness 
and  buried  him  could  recover  on  an  industrial  policy,  under  the 
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usual  Facility  of  Payment  Clause,  it  being  the  purpose  of  such 
policies  to  provide  a  reasonable  fund  for  burial  expenses,  etc., 
rather  than  to  make  provision  for  the  future  maintenance  of 
some  other  person. 

[Judgment  for  plaintiff  below,  who  claimed  as  insured's  widow. 
Here  reversed  In  favor  of  comixany.] 

Metropolitan  Life  Ins.  Co.  v.  Nelson  (Ky.  C.  A.) : 

186  Southwestern  Reporter  (June  28,  1916)   620.     * 

Action  on  Policy — Extension  of  Time  for  Payment  of  Note^Evi- 

dence  Considered: 

Insured  executed  a  note  to  extend  time  for  payment  of  his 
premium.  This  note  became  due  September  1.  In  the  latter 
part  of  August  he  wrote  requesting  that  time  of  the  payment 
of  the  note  be  extended  until  October  1.  He  died  September 
10.  His  wife  testified  that  preceding  the  date  of  his  death  in- 
sured received  a  letter  in  response  to  his  letter  requesting 
time;  that  in  such  letter  the  company  agreed  to  extend  the  time  • 
for  payment  of  the  note  until  October  1.  She  further  testified 
that  the  letter  was  lost.  On  cross-examination  she  testified: 
"It  seems  to  me  that  there  was  something  in  the  letter  said 
about  if  he  would  give  a  note  they  would  extend  it;  if  he  would 
give  a  new  note  and  make  a  new  application  they  would  extend 
it."  Held,  That  the  burden  of  proof  rested  on  the  plaintiff  to 
show  such  an  agreement  as  she  averred.  Held,  further.  That 
her  testimony  was  insufficient  to  show  with  any  degree  of  cer- 
tainty a  definite  agreement  for  the  extension  of  the  time  of  pay- 
ment of  the  note  until  October  1. 
Same — Premium — ^Acceptance  of  Note: 

A  statement  by  an  insurer  in  a  letter  that  a  note  would  be 
accepted  "as  settlement  of  your  premium"  did  not  alter  the 
legal  effect  of  the  provisions  of  the  note  that  if  it  waa  not  paid 
at  maturity  the  insurance  should  cease. 
Same — Same — Waiver: 

The  anniversary  date  of  the  policy  was  October  14.  A  note 
had  been  given  for  the  past  premium  payable  September  1. 
This  note  was  not  paid  when  due  and  by  its  terms  the  policy 
ceased.  Subsequent  to  September  1  one  of  the  clerks  at  the 
company's  office,  in  pursuance  of  the  company's  regular  prac- 
tice with  reference  to  sending  notice  of  premiums  due,  for- 
warded to  the  insured  a  notice  in  the  following  form:  "If  pol- 
icy No.  1447  shall  be  then  in  force  171.33  for  annual  premium 
will  be  due  October  14,  1914,  and  may  be  paid  in  accordance  with 
the  terms  of  said  policy  and  notice  endorsed  on  back  hereof  to 
the  company's  duly  authorized  collector."  Upon  the  back  of 
the  notice  was  the  following:  "The  sending  of  this  notice  is  not 
a  waiver  of  any  default  or  ground  for  forfeiture  now  existing, 
or  a  precedent  for  the  future.  It  is  merely  a  business  courtesy 
extended  for  this  one  time."  Held,  That  the  giving  of  this 
notice  did  not  waive  the  right  to  insist  on  a  forfeiture  for  the 
failure  to  pay  the  note  due  September  1. 
Same — Waiver — Authority  of  Agent: 

Waivers  by  a  corporation  of  substantial  contract  rights  can 
be  made  only  by  its  authorized  representative.    The  act  of  an 


Digiti 


zed  by  Google 


1916.]  LIFB  INSURANCE  183 

office  clerk  in  sending  out  notices  in  pursuance  of  a  general  cus- 
tom could  not  be  relied  upon  as  a  waiver. 

Same^Execution  of  Note  to  Obtain  Extension  of  Time  for  Pay- 
ment of  Premium: 

The  interest  of  a  beneficiary  under  a  policy  is  not  such  that 
it  remains  unafPected  by  the  act  of  the  insured  in  giving  a  note 
to  obtain  the  extension  of  time  for  the  payment  of  a  premium, 
the  note  containing  a  provision  for  forfeiture  for  failure  to  pay 
the  same  when  due. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
IMLny.] 

Wichita  Southern  Life  Ins.  Co.  v.  Roberts  (Tex.  C.  C.  A.) : 

186  SouthweBtern  Reporter  (June  28,  1916)  411. 

Action  on  Policy — Coroner's  Verdict — Evidence: 

Where  a  copy  of  the  coroner's  verdict  was  attached  to  the 
proof  of  loss  and  forwarded  to  the  company  it  was  admissible 
as  an  admission  on  the  part  of  the  beneficiary  as  to  the  cause 
of  death,  but  was  subject,  however,  to  explanation  if  it  mis- 
stated the  facts  or  was  attached  to  the  proofs  of  death  without 
authority. 
Same^Same— Same : 

A  certified  copy  of  the  coroner's  certificate  of  death  was 
prima  facie  evidence  that  death  was  caused  as  therein  stated, 
under  Sec.  1,580,  Howard's  Ann.  St.  Mich.  1912. 

Same — Suicide — Question  for  Jury: 

Where  the  testimony  showed  that  insured  died  from  a  gun- 
shot wound;  that  on  the  day  of  death  he  was  not  feeling  well; 
when  his  body  was  discovered  a  revolver  was  found  in  his  hand; 
that  there  was  no  evidence  of  any  struggle  preceding  the  shoot- 
ing; that  no  one  had  access  to  his  room  save  his  own  family; 
and  that  the  public  records  showed  death  to  have  been  due  to 
wounds  self-inflicted,  it  was  not  error  to  refuse  to  direct  a  ver- 
dict for  the  plaintifP;  under  this  evidence  it  was  for  the  Jury  to 
say  whether  or  not  death  was  due  to  suicide. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
Bromberg  v.  North  American  Life  Ins.  Co.  (Mich.  S.  C): 
158  Northwestern  Reporter  (June  30,  1916)  141. 

Policy — Extended  Insurance— Condition  Precedent: 

The  policy  provided:  "After  this  policy  has  been  in  force 
for  three  years,  should  it  lapse  and  not  be  surrendered  as  pro- 
vided above,  the  full  amount  of  the  policy  at  date  of  lapse,  any 
indebtedness  being  repaid  within  three  months  thereafter,  will 
be  extended,  without  request  or  demand  therefor,  as  non-par- 
ticipating term  insurance."  The  policy  contained  the  further 
provision:  "Any  indebtedness  from  the  company  to  the  in- 
8ured»  beneficiary  or  assignee  shall  first  be  deducted  in  any  set- 
tlement of  this  policy."  At  the  time  of  the  lapse  of  the  policy 
for  non-payment  of  premium  it  was  subject  to  a  loan,  but  the 
reserve  value  over  and  above  the  amount  of  the  loan  was  sufii- 
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cient  to  have  carried  the  policy  as  term  insurance  beyond  the 
time  of  insured's  death.  That  repayment  of  the  amount  of  the 
loan  was  not  a  condition  precedent  to  the  right  of  extended  in- 
surance, the  policy  having  a  net  value  over  and  above  the  amount 
of  the  loan  sufficient  to  maintain  the  policy  as  paid-up  insurance, 
it,  at  the  death  of  the  insured,  automatically  became  extended 
for  such  period  as  the  difference  between  the  reserve  and  the 
indebtedness  would  purchase. 

Same — Same — Loan  Contract: 

Insured  executed  a  loan  contract  for  a  loan  made  him  on 
security  of  his  policy.  This  contract  provided:  "Upon  any  de- 
fault hereunder  in  premium  or  interest  •  •  ♦  the  company 
may  terminate  said  policy  and  obtain  the  amount  due  on  said 
sums  by  deducting  and  retaining  the  same  from  the  reserve  on 
said  policy,  and  the  over-plus,  if  any,  shall  at  once  be  applied  as 
a  single  premium  of  life  insurance  at  the  present  public  rates 
of  the  company  to  the  purchase  •  •  ♦  of  fully  paid-up  in- 
surance." Held,  That  this  provision  was  intended  only  as  fur- 
nishing to  the  company  a  means  of  foreclosing  the  lien  on  the 
policy  by  canceling  the  policy  prior  to  a  loss  thereon  incurred 
by  death  of  the  insured.  It  was  never  intended  as  a  forfeiture 
of  rights  or  of  the  cancellation  of  a  liability  which  had  become 
vested  and  accrued  by  the  death  of  the  insured. 

[Judsrment  for  plaintiff  below,  for  less  than  demanded.     Here 
reversed  agrainst  comimjiy.] 

AUgoe  V.  Pacific  Mutual  Ins.  Co.  (Wash.  S.  C.) : 

157  Pacific  Reporter  (July  3,  1916)  993. 

Foreign  Companies — ^Taxation — Statute: 

Sec.  7,099,  R.  S.  Mo.  1909,  levying  a  premium  tax  on  foreign 
companies,  is  a  part  of  the  general  insurance  laws,  and  is  in- 
applicable to  assessment  companies  under  the  proviso  of  Sec. 
6,959,  exempting  assessment  companies  from  the  general  Insur- 
ance laws  of  the  state. 
Same — Same: 

A  premium  tax  imposed  by  Sec.  7,099,  R.  S.  Mo.  1909,  is  an 
excise  demanded  for  the  privilege  of  doing  business  within  the 
state  and  was  therefore  not  subject  to  the  constitutional  require- 
ment of  uniformity  and  equality,  except  as  to  the  class  affected. 
Same — Same — Same— "Premium" : 

Sec.  7,099,  R.  S.  Mo.  1909,  imposing  an  excise  tax  on  "pre- 
miums" does  not  include  "assessments"  levied  by  assessment 
companies;  the  term  "premiums"  denotes  a  consideration  re- 
ceived by  an  old-line  company,  and  was  not  intended  to  include 
assessments. 

[Judgrment  for  defendant  below.    Here  reversed  In  favor  of  com- 
pany.] 
Bankers  Life  Co.  v.  Chom,  Ins.  Supt.  (Mo.  S.  C.) : 

186  Southwestern  Reporter  .(July  5.  1916)   681. 

Poiicy — Nature  of  Contract — Evidence  Considered: 

A  certificate  or  policy  providing  for  the  payment  of  fixed 
quarterly  premiums   and   containing  no  provision  making  the 
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amount  to  be  paid  in  case  of  death  contingent  upon  the  proceeds 
of  assessments  collected  from  members,  is  a  contract  of  insur- 
ance on  the  old-line  and  not  on  the  assessment  plan. 

Same — Exchange— Consideration : 

The  surrender  of  an  old  certificate,  in  consideration  of  a 
new  policy,  although  not  carrying  with  it  any  benefit  to  the 
insurer,  is  not  necessarily  without  consideration  if  its  surrender 
involved  a  detriment  to  the  insured. 

Same — Loan  Agreement — Fraud — Rescission : 

Where  the  execution  of  a  loan  agreement  and  the  issuance 
of  a  policy  were  parts  of  the  same  transaction,  notwithstanding 
the  loan  certificate  referred  to  the  policy  as  an  existing  obliga- 
tion, the  insured  could  not  stand  on  the  policy  and  at  the  same 
time  attack  the  loan  certificate  for  fraud. 

Same — Consideration — Parol  Evidence: 

The  policy  expressed  the  consideration  to  be  "the  payment 
of  $855.86,  being  the  premium  for  one  year's  insurance,  and  of 
the  annual  payment  of  $101.80"  and  "of  the  surrender  and  can- 
cellation of  policy  No.  1943  heretofore  issued."  The  policy  was 
dated  back  ten  years.  At  the  time  of  its  Issuance  the  insured 
executed  a  loan  agreement  for  |754  to  cover  the  commuted  pre- 
miums. He  claims  that  the  execution  of  the  loan  agreement  was 
obtained  by  a  fraud  upon  him  and  that  he  had  the  right  to  dis- 
affirm it  and  insist  upon  performance  by  the  insurer  of  the  con- 
ditions of  the  policy.  Held,  That  the  terms  of  the  policy  show 
beyond  question  that  the  consideration  insured  was  Intended  to 
be  stated'  in  contractual  form.  Therefore  he  could  not  assail 
the  contract  by  evidence  of  a  contemporaneous  oral  agreement 
that  the  surrender  of  the  old  policy  would  be  accepted  in  settle- 
ment of  the  commuted  premium,  and  although  the  loan  agrement 
be  pronounced  void  on  the  ground  of  fraud  in  its  procurement, 
the  insured  was  still  obliged  to  make  performance  of  the  con- 
ditions imposed  upon  him  by  the  policy;  that  is,  to  pay  $754.06 
plus  the  annual  premium  of  $101.80  to  cover  the  first  and  com- 
muted premiums.  And  it  appearing  that  $754.06  of  the  first  pre- 
mium was  not  in  fact  paid,  the  insurer  was  entitled  to  offset  that 
sum  with  interest  in  making  settlement  under  the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Miller  v.  Missouri  State  Life  Ins.  Co.  (Kansas  City  C.  A.) : 

186  Southwestern  Reporter  (July  5,  1916)   762. 

Policy — Beneficiaries — Distribution: 

Where  an  insured  takes  out  a  policy  on  his  own  life  for  the 
benefit  of  his  wife,  and  upon  her  death  for  the  benefit  of  his 
children,  and  after  the  death  of  the  wife  one  of  the  children  dies 
without  issue  before  the  insured,  the  share  of  such  deceased  I 

child  does  not  go  to  his  estate  but  to  the  surviving  beneficiaries.  ! 

The  reason  for  this  grows  out  of  the  fact  that  a  policy  is  re-  | 

garded  as  testamentary  in  character  and  is  controlled  by  Sec. 
2,064  Ky.  St  relating  to  distribution  when  a  device  is  made  to 
save  as  a  cla.ss  where  one  of  the  class  dies. 
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Same— Same— Same : 

Where  the  contract  was  with  insured's  wife  and  provided  for 
the  payment  of  the  proceeds  to  her  children  upon  his  death,  in 
the  event  of  her  prior  death,  the  effect  of  the  contract  was  Just 
the  same  as  if  the  company  had  executed  to  the  children  its 
promissory  note  payable  upon  the  death  of  the  father.  In  such 
case  the  children  took  a  vested  interest  in  the  proceeds,  and 
upon  the  death  of  one  of  them  subsequent  to  the  death  of  in- 
sured's wife  his  share  was  payable  to  his  devisee. 

[Judgment  for  surviving  beneficiaries  below.     Here  reversed  in 
favor  of  widow  of  deceased  beneficiary.] 

Mutual  Life  Ins.  Co.  et  al.  v.  Spohn  et  al.  (Ky.  C.  A.) : 

186  Southwestern  Reporter  (July  5,  1916)  6S3. 

Bankruptcy — Assets — Insurance: 

The  policies  under  consideration  were  originally  payable  to 
the  insured  or  his  estate,  but  some  years  before  he  had  been 
declared  bankrupt,  had  been  assigned  by  him  to  his  wife  with 
full  reservation  of  his  right  to  change  the  beneficiary  at  will. 
Held,  That  the  policies  were  such  as  would  pass  to  the  trustee 
unless  exempt. 
Same— Same— Same : 

Act.  La.  No.  189  of  1914,  exempting  the  proceeds  of  insur- 
ance on  the  life  of  a  husband  payable  to  his  wife  from  the  claims 
of  creditors,  had  no  retroactive  effect.  Hence  a  policy  on  the  life 
of  a  husband  payable  to  his  wife  and  authorizing  the  change  of 
beneficiaries  and  having  a  cash  surrender  value  passed  to  the 
insured's  trustee  in  bankruptcy. 

[Order  of  referee  Is  afiirmed.] 

In  re.  BonvlUain  (U.  S.  D.  C,  La.) : 

232  Federal  Reporter  (July  6.  1916)  370. 

Policy — Compietion  of  Contract — Delivery: 

If  a  person  applies  for  a  policy  of  insurance,  the  application 
is  accepted  and  the  policy  is  unconditionally  deposited  in  the 
postoflElce  addressed  to  the  applicant,  either  by  the  company 
direct  or  through  its  agent,  he,  later,  to  pay  the  premium  therefor 
and  there  is  nothing  to  the  contrary  expressed  in  the  policy*  a 
binding  contract  of  Insurance  is  thereby  made. 
Same — Same— Premium : 

Credit  may  be  given  for  the  first  premium,  and,  if  not  ex- 
pressly given,  it  may  be  shown  to  have  been  given  by  circum- 
stances characterizing  the  transaction  and  the  general  course  of 
business  as  conducted  by  the  insurer  through  its  agent. 
Same— Same— Same : 

The  unexplained  delivery  of  a  policy  without  prepayment  of 
the  premium  is  prima  facie  evidence  of  the  extension  of  credit. 
Same— Same— Same : 

While  it  is  essential  that  there  shall  be  a  meeting  of  minds 
to  complete  a  contract  of  insurance,  that  does  not  mean  that 
there  must  be  an  express  agreement  upon  all  details.  The  ac- 
ceptance of  an  application  and  an  unconditional  mailing  of  a 
policy  involves  all  requisites  of  a  meeting  of  minds.    That  ap- 
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plies  particularly  to  the  rate  of  insurance.  Under  such  circum- 
stances the  minds  of  the  parties  are  presumed  to  have  meant 
that  the  policy  shall  be  as  usual  and  the  rate  the  usual  one,  or 
have  a  reasonable  rate,  or  the  same  as  before  where  the  appli- 
cant has  previously  had  a  similar  policy. 

Same— Same— Same — Question  for  Jury: 

Although  the  agent  testified  that  he  told  deceased,  when  the 
application  was  taken,  that  the  policy  would  not  go  into  effect 
until  the  premium  was  paid,  and  there  was  no  direct  contradic- 
tion of  his  testimony,  it  was  nevertheless  a  question  for  the  Jury 
to  say  whether  or  not  the  contract  had  been  completed  by  its 
delivery,  the  circumstances  of  the  case  being  such  as  to  entitle 
the  plaintiff  to  go  to  the  Jury  on  the  question  of  the  agent's 
credibility. 

Same — Same — Question  for  Jury: 

The  policy  was  sent  by  registered  letter,  the  receipt  being 
requested  and  direction  being  made  on  the  package  to  return  if 
not  called  for  within  five  days.  The  package  remained  in  the  de- 
livery office  for  some  three  weeks  after  the  expiration  of  the  five 
days  to  the  knowledge  of  the  agent  and  no  request  was  made  for 
its  return.  In  the  meantime  demand  was  made  for  the  payment 
of  the  premium.  Held,  That  whether  these  circumstances  evi- 
denced a  condition  of  the  deceased  having  the  policy  or  merely 
a  precaution  against  its  going  astray  was  a  question  for  the  Jury. 
Same— Same— Evidence: 

Circumstances  including  the  history  of  previous  dealings 
between  the  insurer  and  the  insured  and  with  others  and  its 
general  manner  of  doing  business  through  the  agent  who  deliv- 
ered the  policy  to  insured,  were  competent  as  explaining  the 
transmission  of  the  policy  by  the  agent  without  prepayment  o| 
the  premium. 
Same — Same— Same — Question  for  Jury: 

The  postal  clerk  was  permitted  to  testify  that  insured  was 
notified  of  the  arrival  of  the  letter  containing  the  policy  and  that 
he  requested  its  retention,  promising  to  call  for  it.  Held,  That 
this  testimony  was  competent,  as  was  also  testimony  of  settle- 
ments made  to  his  family  of  the  same  character,  as  matter  res 
gestae.  Held,  further,  That  under  such  evidence  it  became  a 
question  for  the  Jury  as  to  whether  deceased  had  accepted  the 
policy. 

[Judgment  for  plaintiff  below.    Here  af&rmed  against  company.] 
Hartwig  v.  Aetna  Ins.  Co.  (Wis.  S.  C.) : 

158  Northwestern  Reporter  (Jvily  7,  1916)  280. 

Taxation — Exem  ptiona — Poi  icy  Liab i  I  i ty : 

LJabllities  to  policyholders,  i.  e.,  the  present  value  of  out- 
standing policies  valued  as  required  by  law,  are  not  "an  uncondi- 
tional debt"  within  the  meaning  of  the  exemption  clause  of  the 
old  Wisconsin  law  providing  for  taxation  of  securities  and  credits. 
[Demurrer  to  amended  Complaint  sustained.] 
Northwestern  Mut  Life  Ins.  Co.  v.  State  (Wis.  S.  C.) : 
158  Northwestern  Reporter  (July  7,  1916)  328. 
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Agency  Contract — Rule  of  Construction: 

The  parties  to  an  agency  contract  for  the  sale  of  insurance 
had  the  right  to  agree  upon  the  terms  of  their  contract  and  their 
rights  must  be  determined  by  its  provision,  the  whole  of  the  con- 
tract and  all  its  terms  being  considered  in  arriving  at  their  in- 
tention in  making  it,  each  provision  being  given  full  effect  so 
far  as  the  language  of  the  whole  instrument  would  permit. 

Same — ^Termination — Renewal  Commissions: 

Sec.  3  of  the  contract  provided  for  certain  commissions  so 
long  "as  this  contract  is  in  force."  A  further  section  provided: 
"And  should  the  license  of  the  company  to  do  business  in  the 
resident  state  of  the  agent  *  *  *  or  the  company  for  any 
cause  cease  to  do  business  in  said  state,  this  contract  shall  imme- 
diately terminate  except  as  to  any  rights  the  agent  may  have 
acquired  as  to  renewal  commissions."  Held,  That  it  was  evi- 
dently the  intention  of  the  parties  by  this  last  section  to  protect 
the  agent's  rights  to  renewal  commissions  upon  the  termination 
of  the  contract,  by  the  company's  being  refused  permission  or 
ceasing  to  do  business  in  the  state,  and  not  otherwise. 

Same — Same— Same : 

An  agent  having  the  right  to  receive  renewal  commissions 
only  so  long  as  the  contract  continued  in  force,  and  it  having 
been  annulled  by  the  parties  in  pursuance  of  the  provisions 
thereof,  was  without  right  to  any  renewal  commissions  after  the 
date  of  termination  of  the  contract 

[Judgment  for  agent  below.     Here  reversed  in  favor  of  oom- 

pany.] 
Security  Life  Ins.  Co.  v.  McCray  (Ark.  S.  C.) : 

186  Southwestern  Reporter  (July  12,  1916)   819. 

Application — False  Statements — Fraudulent  Intent: 

Insured,  in  his  application,  denied  that  he  had  consulted  any 
physician  within  the  five  years  preceding;  that  he  had  ever  un- 
dergone any  surgical  operation;  that  he  had  ever  received  treat- 
ment at  a  hospital  or  sanitarium;  and  that  any  insurer  had  re- 
fused to  issue  any  policy  as  applied  for.  Preceding  the  applicar 
tion  the  insured  had  suffered  from  serious  pains  in  his  head  and 
after  consulting  more  than  one  physician  went  to  a  hospital  and 
was  operated  on  for  a  cystic  enlargement  of  the  lower  Jaw  caused 
by  an  impacted  wisdom  tooth.  Insured  had  also  applied  to 
another  company,  which  indicated  an  unwillingness  to  accept  him 
because  of  location,  marking  the  application  "withdrawn."  Held, 
That  the  incorrect  statements  in  the  application  were  material; 
and  being  known  to  be  untrue  by  assured  when  made  avoided 
liability  without  further  proof  of  actual  conscious  design  or  fraud. 

Principal  and  Agent — Knowledge  of  Agent — When  not  Imputed 

to  Principal: 

The  rule  that  imputes  an  agent's  knowledge  to  his  principal 
does  not  apply  when  the  third  party  is  acquainted  with  circum- 
stances, plainly  Indicating  that  the  agent  will  not  advise  his  prin- 
cipal. The  rule  is  intended  to  protect  those  who  exercise  good 
faith  and  not  as  a  shield  for  unfair  dealing. 
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Same— Statute— Construction : 

Sec.  2  J65  Fla.  St.,  undertaking  to  designate  as  agent  certain 
persons  who  in  fact  act  for  an  insurance  company  in  some  par- 
ticular does  not  fix  the  scope  of  their  authority  as  between  the 
insurer  and  third  persons,  and  does  not  undertake  to  raise  spe- 
cial agents,  with  limited  authority,  into  general  ones  possessing 
unlimited  power. 

[Judgrment  for  plaintifta  below.     (211  Fed.  31.)     Here  reversed 
in  favor  of  insurer.] 

Mutual  Life  Ins.  Co.  v.  Hilton-Green  et  al.  (U.  S.  S.  C.) : 

36  Supreme  Court  Reporter  (July  15,  1916)  676. 

Application — Misrepresentation — Statute: 

The  application  contained  the  following  questions  and  an- 
swers: Q.  "What  Illnesses  •  •  •  have  you  had  since  child- 
hood?" A.  "None."  Q.  "State  every  physcian  or  practitioner  who 
has  prescribed  for  or  treated  you  or  whom  you  have  consulted  in 
the  past  five  years."  A.  "None."  Insured  had  been  afflicted  with 
syphilis  and  had  been  treated  by  a  physician  for  it  within  two 
months  preceding  the  application.  Sec.  34,  Wash.  Ins.  Code  1911, 
provides  that  no  misrepresentation  shall  defeat  recovery  unless 
"made  with  the  intent  to  deceive."  Held,  That  the  answers  hav- 
ing been  made  with  knowledge  of  their  falsity,  the  law  infers  that 
they  were  made  with  intent  to  deceive  and  therefore  there  could 
be  no  recovery. 

Same— Same— Estoppel : 

It  was  claimed  that  the  soliciting  agent  had  been  advised  as 
to  the  matters  alleged  to  have  been  misrepresented  because  of 
which  the  company  should  be  estopped  from  insisting  upon  a  for- 
feiture. The  only  evidence  there  was  as  to  what  representations 
were  made  by  the  applicant  to  the  agent  was  as  follows:  "I 
said  (to  the  agent)  Joe  (the  applicant)  was  treating  in  Hoquian, 
taking  treatments  for  a  disease.  I  did  not  mention  what  it  was, 
because  I  did  not  know.  And  Mr.  Edgington  (the  agent)  says 
to  Joe:  'You  did  not  look  like  a  sick  man  to  me.  Better  take 
one  out  anyway.' "  Held,  That  this  evidence  failed  to  show  that 
the  facts  had  been  fully  and  truthfully  brought  to  the  soliciting 
agent  so  as  to  charge  the  company  with  knowledge  of  the  matters 
misrepresented. 

[Judgment  for  plaintifC  below.     Here  reversed  in  favor  of  com- 
pany.] 

Quinn  v.  Mutual  Life  Ins.  Co.  (Wash.  S.  C.) : 

158  Pacific  Reporter  (July  17.  1916)   82. 

Policy — Equitable  Value— Reserve: 

The  equitable  value  of  a  life  insurance  policy  constitutes  its 
reserve  fund. 

Same^Loan   Agreement — Construction: 

The  loan  agreement  provided:  "In  case  of  the  death  of 
R  *  *  *  the  amount  to  be  payable  on  this  obligation  is  to 
be  deducted  from  the  amount  of  said  policy."  Held,  That  this 
proYlsion  meant  that  if  the  insured  died  while  the  policy  was  in 
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force  and  the  outBtanding  indebtedness  unpaid  that  such  indebt- 
edness should  be  deducted  from  the  amount  payable  under  ttie 
policy.  Any  other  construction  would  conflict  with  the  provision 
of  the  policy  that  it  should  cease  upon  default  in  payment  of  any 
premium,  and  with  a  similar  provision  in  the  loan  agreement. 

Same — Same — Applicability  of  Non-Forfeiture  Law: 

The  policy  was  issued  before  the  enactment  of  the  non-for- 
feiture law  and  contained  the  following  provision:  "That  in  case 
of  forfeiture  after  three  or  more  premiums  have  been  paid  hereon 
the  company  will  purchase  the  policy  and  pay  therefor  its  equi- 
table value."  After  the  policy  had  been  in  force  three  years  tlie 
insured  obtained  a  loan  pledging  the  policy  as  security  for  it. 
Upon  lapse  of  the  policy  for  non-payment  of  premium  subsequent 
to  the  enactment  of  the  non-forfeiture  law  (Sec.  7,897  R.  S.  Mo. 
1899)  the  company  calculated  the  reserve  in  accordance  with  the 
Combined  Experience  Table  of  Mortality  with  four  per  cent-, 
which  was  the  same  standard  of  measurement  as  fixed  by  the 
statute,  without  any  direction  from,  or  notice  to,  the  insured 
and  applied  three-fourths  of  that  amount  to  the  payment  of  the 
loss  and  the  purchase  of  extended  insurance.  The  beneficiary 
claims  that  having  applied  part  of  the  non-forfeiture  law,  the  de- 
fendant was  bound  by  that  part  of  the  law  prohibiting  the  deduc- 
tion of  any  indebtedness,  except  for  past  due  premiums  in  such 
cases.  The  defendant  contends  that  in  allowing  any  extended 
insurance  it  did  so  voluntarily  and  that  the  fact  that  it  followed 
the  same  standard  of  measurement  as  fixed  by  the  statute  did 
not  impose  upon  it  any  of  the  conditions  of  the  statute.  Held, 
That  the  parties  were  governed  by  their  contract,  and  that  there 
was  no  obligation  upon  the  insurer  to  comply  with  that  part  of 
the  statute  prohibiting  the  deduction  of  indebtedness,  except  for 
past  due  premiums  in  computing  extended  insurance. 
Same— Same— Val  idity : 

The  courts  uniformly  uphold  provisions  of  loan  agreements 
that  upon  default  by  the  insured  the  pledge  of  the  policy  may- 
be foreclosed  by  satisfying  the  indebtedness  out  of  the  reserve 
or  surrender  value  and  applying  the  balance  to  the  purchase  of 
extended  or  paid-up  insurance.  Such  rule  is  a  reasonable  and 
practical  method  of  adjusting  the  rights  of  the  parties  and  is  not 
inconsistent  with  public  policy. 
Same — Relationship  between   Assured  and   Insurer: 

An  insurer  occupies  the  position  of  trustee  to  fairly  and 
properly  treat  the  assured. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Ruane  v.  Manhattan  Life  Ins.  Co.  (Springfield  C.  A.): 

186  Southwestern  Reporter  (July  19,  1916)  1188. 

Policy — Medical  Examination — Statute : 

Sec.  6,975  R.  S.  Mo.  1909,  forbidding  the  issuance  of  poli- 
cies "to  any  person  until  the  applicant  has  been  examined  by 
a  physician  duly  licensed  and  appointed  by  the  company  as  its 
medical  examiner,"  is  not  complied  with  by  employing  an  exam> 
iner  who  has  not  been  licensed  to  practice  medicine  in  the  state 
in  accordance  with  the  laws  of  the  state. 
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Action  for  Damages  for  Breach  of  Contract — Pleading  and  Proof: 
Plaintiff  alleged  that  he  was  a  licensed  physician  and  was 
employed  as  medical  examiner.  Held,  That  in  an  action  for  dam- 
ages for  breach  of  contract  he  was  not  entitled  to  recover  on 
proof  that  he  was  not  employed  as  medical  examiner,  but  as 
a  medical  director;  that  his  duties  were  purely  executive  and 
did  not  include  the  performance  of  professional  services.  He 
was  bound  to  recover,  if  at  all,  on  the  contract  pleaded. 

Same— Measure  of   Recovery: 

If  plaintiff  was  employed  to  render  professional  services  and 
the  contract  was  broken  his  recovery  could  not  be  diminished 
by  his  earnings  in  other  employment,  but  if  the  contract  was  for 
the  performance  of  functions  of  an  executive  officer  his  damages 
would  be  diminished  by  earnings  in  other  employments. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Sturgeon  v.  Pioneer  Life  Ins.  Co.  (Kansas  City  C.  A.) : 

186  Southwestern  Reporter  (July  19,  1916)  1192. 

Bill   of   interpleader — Amount  of  Tender — Facility   of   Payment 

Clause: 

A  bill  of  interpleader,  along  with  which  the  Insurer  tendered 
into  court  the  amount  of  the  policy  only,  where  one  of  the 
claimants  had  sued  for  the  amount  of  the  policy  with  interest, 
damages  and  attorney's  fees  for  vexatious  delay,  was  subject  to 
a  motion  to  strike  out.  Especially  is  this  so  where  the  policy 
contained  a  Facility  of  Payment  Clause,  which  would  have  pro- 
tected the  insurer  in  its  payment  to  the  daughter. 

[Judgment  for  insured's  daughter  below.     Here  affirmed  against 
company.] 

Metropolitan  Life  Ins.  Co.  v.  Brown  et  al.  (St.  Louis  C.  A.) : 

186  Southwestern  Reporter  (July  19.  1916)  1155. 


Policy — Options — Rights  of  Beneficiary: 

The  options  contained  in  a  policy  of  life  insurance  are  per- 
sonal to  the  insured  and  cannot  be  exercised  after  the  rights 
and  liabilities  of  the  parties  have  been  fixed  by  his  death.  Hence, 
under  a  policy  issued  by  a  Massachusetts  Company  and  subject 
to  construction  in  accordance  with  the  laws  of  that  state  where 
insured  on  default  in  the  payment  of  premiums,  although  he 
sought  in  vain  to  have  the  policy  reinstated,  did  not  elect,  to 
take  extended  insurance,  the  policy  automatically  became  a  paid- 
up  policy  at  the  end  of  30  jdays  after  default. 

Same— Non-Payment  of  Premium — Forfeiture: 

Except  as  otherwise  provided  the  non-payment  of  a  pre- 
mium when  due  on  a  life  insurance  policy  causes  a  forfeiture 
thereof. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

McDonald  v.  Columbian  National  Life  Ins.  Co.  (Pa.  S.  C.) : 

97  Atlantic  Reporter  (July  20,  1916)  1086. 
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Action  on  Policy — Statute  of  Limitations: 

Where,  after  paying  six  premiums,  the  assured  defaults  in  the 
payment  of  the  seventh,  and  subsequent  premiums,  and  three 
years  later  is  informed  that  his  policy  has  lapsed,  but  that  he 
may  have  it  restored  on  complying  with  certain  requirements, 
and  where  for  11  years  following  the  receipt  of  that  information, 
and  up  to  the  time  of  his  death,  the  assured  takes  no  further 
steps  in  the  matter,  and  his  heir  takes  none  for  more  than 
three  years  after  his  death,  the  suit  of  the  latter,  then  instituted, 
as  upon  a  paid-up  policy,  for  six-twentieths  of  the  amount  called 
for  by  the  policy  originally  issued,  is  barred  by  the  prescription 
of  10  years  established  personal  actions  by  Art  3,544  La.  Civ. 
Code,  and  by  the  two-year  limitation  established  by  Act  68, 
Laws  1906,  against  actions  to  recover  under  forfeited  policies. 

[Judgment  for  coTn];>any  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Watson  V.  Mutual  Ufe  Ins.  Co.  (La.  S.  C.) : 

72  Southern  Reporter  (July  22,  1916)  189. 

Policy — Extended  Insurance— Indebtedness: 

The  policy  provided  for  the  application  of  "the  cash  value 
of  this  policy  less  any  indebtedness  hereon  to  the  purchase  of 
extended  insurance."  At  the  time  the  policy  lapsed  the  company 
held  a  note  given  for  a  premium  providing:  "The  maker  of  this 
note  shall  be  personally  liable  to  the  company  for  a  sum  equal 
to  one-half  of  the  principal  *  *  or  at  the  pleasure  of  the  com- 
pany said  sum  may  be  treated  as  an  indebtedness  on  account  of 
the  policy."  Held,  That  upon  non-payment  of  the  premium  note 
the  company  was  put  to  an  election  as  to  which  plan  it  would 
follow.  In  order  to  avail  itself  of  the  right  to  charge  the  earned 
portion  as  an  indebtedness  against  the  policy  notice  to  the  as- 
sured was  essential. 

Same— Rights  of  Beneficiary: 

Whatever  vested  interest  a  beneficiary  may  have  in  a  policy 
cannot  be  destroyed  by  any  subsequent  contract  with  the  assured. 
[Judgrment  for  plaintiff  below.    Here  affirmed  a^ralnst  company.] 
Missouri  State  Life  Ins.  Co.  v.  Crabtree  (Ark.  S.  C.) : 
187  Southwestern  Reporter   (July  26,  1916)    178. 


Policy — Premiums — Receipt  Book: 

The  clause  in  a  policy  requiring  that  "payments  to  be  recog- 
nized by  the  company  must  be  entered  at  the  time  of  payment 
in  receipt  book  belonging  to  this  policy."  was  inserted  to  protect 
the  company  against  disputes  by  policyholders  and  agents  as  to 
whether  payments  have  been  made.  Where  there  is  no  such  dis- 
pute and  the  company  has  actually  received  and  kept  the  pre- 
mium payments  the  clause  cannot  be  invoked  to  defeat  liability. 
Under  such  a  provision  if  it  could  only  be  proved  that  payments 
had  been  made  to  the  agent,  such  payments  would  not  be  binding 
upon  the  company  unless  entered  in  the  receipt  book,  but  where 
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the  payments  were  traced  to  the  coffers  of  the  company  the  fact 
that  no  such  entries  had  been  made  was  immaterial. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Guntrum  v.  Prudential  Ins.  Co.  (N.  Y.,  App.  Div.)  : 

159  New  York  Supplement   (July  31,  1916)   1006. 

Policy — Condition  Precedent — Prepayment  of  Premium: 

Where  the  policy  provided  that  it  should  not  take  effect  until 
the  first  premium  had  been  actually  paid  and  the  policy  deliv- 
ered during  the  lifetime  and  good  health  of  the  applicant,  the 
fact  that  there  had  been  a  settlement  by  the  agent  under  his 
contract  with  the  company  for  and  on  account  of  the  first  pre- 
mium would  not  inure  to  the  benefit  of  the  insured.  In  making 
the  payment  to  the  company  the  agent  was  not  making  a  contract 
for  the  benefit  of  the  insured.  He  was  merely  accounting  for 
funds,  which,  so  far  as  the  company  was  concerned,  were  re- 
garded as  being  in  his  hands. 

Same— Same— Same : 

The  policy  provided  that  it  should  not  become  effective  until 
the  first  premium  was  paid  and  the  policy  delivered  during  the 
lifetime  and  good  health  of  the  applicant.  It  further  provided 
that  the  insurance  was  granted  in  consideration  of  the  applica- 
tion and  of  the  payment  in  advance  of  the  premium  mentioned. 
Held,  That  this  provision  did  not  amount  to  a  recital  of  payment 
of  the  first  premium.  The  policy  contemplated  that  the  first  pre- 
mium should  not  be  paid  until  its  delivery  and  acceptance  by  the 
insured  and  it  was  competent  to  show  that  this  was  not  done. 
Since  the  payment  of  the  first  premium  was  a  condition  pre- 
cedent to  the  policy  becoming  a  binding  contract  the  policy  never 
went  into  force  where  the  premiimi  was  not  paid. 

Same— Acceptance — Renewal  Premiums: 

The  policy  provided  that  it  should  not  become  effective  until 
IMiyment  of  the  first  premium  during  the  lifetime  and  good  health 
of  the  applicant.  The  policy  was  dated  August  11.  The  policy 
receipt  which  was  sent  to  the  applicant  along  with  the  policy 
bore  date  of  August  20,  on  or  about  which  date  the  policy  was 
delivered  to  the  applicant.  Held,  That  the  receipt  was  merely 
for  the  purpose  of  informing  the  company  of  the  fact  of  delivery 
and  that  no  formal  act  of  acceptance  of  the  policy  was  called 
for  or  required,  and  the  fact  that  the  applicant  endorsed  on  the 
receipt  "accepted  12-31-1913,  W.  D.  Lyke"  could  not  be  relied 
upon  as  fixing  the  date  for  payment  of  the  renewal  premium. 

Same — Same— Evidence : 

Even  though  an  applicant  pays  the  first  premium  or  gives 
obligation  therfor  where  the  policy  delivered  was  different  from 
that  applied  for  he  would  be  required  to  reject  the  same  within 
a  reasonable  time  after  delivery  and  failing  to  do  so  within  a 
reasonable  time  would  be  proof  of  acceptance. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Lyke  v.  American  National  Assur.  Co.  (Springfield  C.  A.) : 

187  Southwestern  Reporter  (August  2,  1916)  265. 
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Loan  Note— Non-Payment  of  Loan — Reduction  of  Policy  Values: 

The  loan  note,  executed  to  secure  a  loan  on  a  paid-up  policy 
provided:  '*I  further  agree,  that  if  this  note  remains  unpaid  30 
days  after  payment  is  demanded  *  *  *  the  amount  of  paid-up 
insurance  guaranteed  in  said  policy  shall  be  reduced  in  the 
same  proportion  as  the  said  indebtedness  bears  to  the  cash  sur- 
render value  hereof.  Held,  That  the  agreement  in  the  loan  note 
was  not  invalid;  but  was  in  harmony  with  Art.  4,741  R.  S.  Tex. 
1911,  and  the  fact  that  the  contract  made  no  provision  for  can- 
celing the  policy  on  non-payment  of  the  loan  without  any  pro- 
ceedings to  foreclose  the  pledge  did  not  render  the  agreement 
nugatory.  This  results  from  the  fact  that  no  one  except  rela- 
tives and  creditors  could  become  beneficiaries  under  the  policy. 

[Judgment  for  plaintlfC  below.     Here  reversed  in  xMirt  and  ren» 
dered  in  part.] 

Hartford  Life  Ins.  Co.  et  al.  v.  Benson  (Tex.  C.  C.  A.) : 

187  Southwestern  Reporter  (August  2,  1910)   351. 

Policy — Assignment — Delivery: 

Where  the  evidence  discloses  that  a  life  insurance  policy 
which  has  been  assigned  in  writing  to  the  wife  of  the  insured  is  in 
the  possession  of  such  wife,  a  presumption  of  the  delivery  of 
such  assigned  policy  to  the  wife  arises. 

Same— Same— Rights  of  Assignee: 

An  unconditional  assignment  of  a  life  insurance  policy  duly 
executed  and  delivered  divests  the  insured  of  all  right  and  title 
to  said  policy  of  insurance  and  vests  the  beneficial  interest  there- 
in in  the  assignee. 

Same — Death  of  Assignee— Distribution: 

Where  an  insured  assigns  his  policy  of  life  insurance  to  hia 
wife  and  delivers  said  policy  to  the  wife,  the  subsequent  death 
of  the  wife  does  not  operate  to  restore  the  title  to  the  policy  to 
the  insured,  and  an  alteration  in  said  assignment  by  striking  out 
the  name  of  the  first  assignee  and  substituting  therefor  the  words 
"my  wife,"  made  by  the  insured  after  the  death  of  his  wife,  does 
not  operate  to  transfer  the  title  to  the  proceeds  of  said  insurance 
policy  to  a  second  wife. 

[Judgment  for  new  designee  below.     Here  reversed  in  favor  of 
heirs  of  original  assignee.] 

Devin  et  al.  v.  Connecticut  Mut.  Life  Ins.  Co.  et  al.  (Okla. 
S.  C.)  : 

158  Pacific  Reporter   (August  7,  1916)   435. 

Action  on  Policy — Proof  of  Death — Evidence: 

In  an  action  on  an  insurance  policy,  payable  upon  due  proof 
of  the  death  of  the  insured,  where  the  only  proof  offered  was  the 
letters  of  administration  on  the  insured's  estate,  there  could  be 
no  recovery. 

[Judgment  for  defendant] 

Elliott  V.  Prudential  Ins.  Co.  (Phila.  Co.  C.  P.) : 

44  Pennsylvania  County  Court  Reports   (August   12, 
1916)   869. 
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Action  on  Policy — Notice— Evidence: 

The  secretary  of  the  insurance  company  testified:  "It  is  the 
universal  rule  to  send  to  the  insured,  when  a  policy  has  been 
canceled  on  thA>ooks,  a  notice  of  lal>se,  on  a  blank  form.  No 
record  is  kept  of  sending  such  notices,  because  it  is  the  universal 
custom  of  my  office  to  do  so.  I  have  no  doubt  but  that  a  lapse 
notice  was  sent  to  George  E.  Wallace  at  the  same  time.  May  20, 
1913."  On  objection  to  this  testimony  on  the  ground  that  "it 
was  not  competent  to  show  what  was  the  rule  or  custom"  in 
sending  out  such  notices,  and  that  the  defendant  "could  only 
show  that  such  notice  had  been  actually  sent  to  the  insured," 
the  trial  Judge  ruled  out  "the  expression  as  to  the  practice,"  and 
allowed  the  other  part  of  the  testimony  to  remain  in,  "subject  to 
be  connected  up."  This  was  not  error;  another  witness  testify- 
ing that  the  insured  said  to  him,  "I  have  received  a  notice  of 
cancellation  from  the  office."  This  also  made  the  blank  lapse 
notice  admissible. 

Same— Non-Payment  of  Premium  Note— Forfeiture: 

The  policy  sued  on  provided  that  it  should  be  "incontestable 
after  one  year  from  its  date  of  issue,  except  for  non-payment  of 
premium,"  etc.  A  premium  fell  due  and  was  unpaid,  and  cer- 
tain notes  for  this  premium  were  given  by  the  insured,  each  pro- 
viding that  it  was  "given  with  the  full  knowledge  and  intent 
*  *  •  that,  if  it  is  not  paid  when  due,  without  grace,  said 
policy  shall,  without  further  notice,  become  void,  and  the  insur- 
ance thereby  terminate  as  of  the  date  to  which  premiums  have 
been  paid  in  cash,  subject  to  the  conditions  therein  relating  to 
surrender  value."  One  of  these  notes  was  not  paid,  and  the 
company  unequivocally  canceled  the  policy,  giving  the  insured 
notice  of  the  cancellation,  in  which  he  acquiesced,  saying  that 
he  knew  he  had  to  do  something  lil^e  being  re-examined  before 
reinstatement.  The  company  retained  the  notes,  but  made  no 
effort  to  collect.  The  policy  provided  that  no  modification  of  the 
insurance  contract  should  be  made,  except  over  the  signature  of 
the  president  or  the  secretary,  and  no  such  modification  was 
shown.  The  court  did  not  err  in  directing  a  verdict  for  the 
company. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
Dunn  V.  Columbian  Natl.  Life  Ins.  Co.  (Ga.  C.  A.) : 

89  Southeastern  Reporter  (August  12,  1916)   432. 

Policy — Non-Payment  of  Premium  Note— Forfeiture: 

While  ordinarily  the  failure  to  pay  a  premium  note  at  ma- 
turity will  not  forfeit  the  policy,  although  there  is  a  stipulation 
in  the  note  for  forfeiture  for  non-payment,  the  policy  containing 
no  such  provision,  where  the  premium  note  contains  the  express 
stipulation  that  "if  not  paid  at  maturity  it  will  automatically 
cease  to  be  a  claim  against  the  maker,"  the  non-payment  of  the 
note  avoids  the  insurance. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Sims  V.  Jefferson  Standard  Life  Ins.  Co.  (Ga.  C.  A.) : 

89  Southeastern  Reporter  (August  12,  1916)   445. 

16-  Life— « 
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Principal  and  Agent — Breach  of  Contract  of  Agency — Pleading: 

The  plaintiff,  a  sub-agent,  sued  the  defendant,  a  general 
agent,  for  damages  for  breach  of  an  agency  contract  The  plain- 
tiff's license  had  been  revoked  by  the  superli^ndent  of  Insur- 
ance.  The  defendant  admitted  all  of  the  allegations  of  one  of 
the  paragraphs  of  complaint  except  the  allegation  that  plaintiff 
complied  with  all  of  the  rules  and  regulations  of  the  company 
and  the  laws  of  the  state  down  to  the  date  of  revocation,  and  the 
further  allegation  that  plaintiff's  income  from  plaintiff's  business 
was  an  increasing  income,  which  latter  allegations  were  denied. 
Held,  That  this  denial  raised  no  issue,  as  there  was  no  claim  that 
plaintiff  was  discharged  for  any  violation  of  the  rules  of  the  com- 
pany or  of  the  laws  of  the  state. 

Same — Agency  Contract — Statute: 

It  will  be  assumed  that  the  parties  to  a  contract  of  agency 
entered  into  such  contract  with  reference  to  the  insurance  laws 
as  it  stood  at  the  time  the  contract  was  made. 

Same — Same — Breach  of  Contract: 

An  averment,  in  an  action  by  a  sub-agent  against  a  general 
agent  for  breach  of  the  agency  contract,  that  the  insurance  com- 
pany maliciously  caused  plaintiff's  license  to  be  canceled  and 
that  the  defendant  co-operated  with  the  company  in  making 
criticisms  against  the  plaintiff  which  resulted  in  the  cancella- 
tion of  his  license,  was  insufficient  to  show  a  breach  of  the 
agency  contract. 

Same — Impossibility  of  Performance: 

Although  an  agency  contract  contained  no  provision  that  it 
was  to  terminate  when  performance  was  rendered  impossible  by 
the  revocation  of  the  plaintiff's  license,  such  a  provision  was  not 
necessary  to  relieve  the  defendant  of  liability  under  the  contract 
in  such'  a  case. 

[Defendant's  motion  for  Judgment  on  the  pleading  overruled  bo- 
low.     Here  reversed  in  favor  of  defendant] 

Rose  V.  Bristol  (N.  Y.,  App.  Div.) : 

160  New  York  Supplement  (August  14.  1916)  335. 

Attachment — Insurance  Proceeds — Sufficiency  of  Complaint: 

In  an  action  in  aid  of  an  attachment  it  was  averred  that  the 
judgment  creditor  had  two  policies  of  insurance,  copies  of  which 
were  set  out  in  the  complaint.  These  policies  were  both  payable 
to  the  wife  of  the  Judgment  creditor  with  the  proviso  that  if  she 
should  die  the  proceeds  should  go  to  the  heirs  of  the  insured. 
The  right  of  changing  beneficiaries  was  reserved.  Both  policies 
also  provided  for  automatic  extension  of  the  insurance  after  the 
payment  of  certain  premiums  and  for  paid-up  policies  upon  sur- 
render of  the  original  policies.  They  also  contained  tables  show- 
ing the  terms  of  extended  insurance  and  amount  of  surrender 
value  and  loan  values.  It  was  averred  in  the  complaint  that  the 
two  policies  had  a  net  value  of  a  specified  amount.  The  com- 
plaint was  entirely  silent  upon  the  manner  in  which  the  so-called 
net  equity  was  arrived  at;  nor  was  there  any  averment  of  the 
provisions  of  the  policy  under  which  that  "or  any  other  sum,  be- 
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came  payable  to  the  assured  upon  the  lapse  of  the  policies  or  by 
which  the  interest  of  the  beneficiary  therein  ceased  or  became 
extinguished."  Neither  was  there  any  averment  upon  which  it 
could  be  found  that  the  insurer  was  under  a  present  legal  duty 
to  pay  any  one  any  sum  whatsoever,  nor  did  It  appear  in  whose 
possession  the  policies  were  or  that  they  could  be  surrendered. 
Held,  That  without  these  averments  the  complaint  was  demur- 
rable. 

Same — Same — Same : 

In  an  action  in  aid  of  an  attachment,  in  which  it  was  sought 
to  reach  certain  policies  of  insurance  held  by  a  judgment 
creditor,  the  rule  applicable  in  bankruptcy  cases  has  no  applica- 
tion. In  such  last  named  cases  the  trustee  in  bankruptcy  suc- 
ceeds to  all  the  rights  of  the  bankrupt,  including  the  reserved 
right  to  change  the  beneficiary,  which  is  not  the  case  In  attach- 
ment proceedings,  where  the  plaintiff  in  the  attachment  proceed- 
ing can  only  reach  the  insured's  property;  and  it  appearing  from 
the  complaint  that  the  wife  of  the  judgment  debtor  had  an  in- 
terest in  the  policies,  the  complaint  was  insufficient. 

[Order  suBtalning  plaintiff's  demurrer  to  first  separate  defense 
below.    Here  reversed  and  demurrer  overruled.] 

Chelsea  Exchange  Bank  et  al.  v.  Travelers  Ins.  Co.  (N.  Y., 
App.  Dlv.) : 

160  New  York  Supplement  (August  14.  1916)   225. 


Agency  Contract — ^"Slxty  Days  Allowed  for  Settlements": 

The  contract  of  agency  provided  for  a  prize  of  |2,000,  "pro- 
vided the  business  procured  during  any  year  as  outlined  above 
equals  11,000,000.  Sixty  days  allowed  for  settlements."  It  pro- 
vided for  1500  additional  prize  for  each  additional  1250,000  of  in- 
surance. Held,  That  without  oral  testimony  as  to  what  was  in- 
tended by  the  language  "sixty  days  allowed  for  settlements,"  it 
will  be  held  to  mean  that  sixty  days  were  allowed  the  parties 
in  which  to  ascertain  and  settle  among  themselves  the  volume 
of  business  which  had  been  written,  and  that  it  had  no  reference 
to  time  allowed  for  the  collection  or  payment  of  premiums  due 
on  such  business. 

Same— Action — Question  for  Jury: 

There  was  introduced  in  evidence  a  telegram  from  the  sec- 
retary of  the  company,  in  which  it  was  stated  that  plaintiff  had 
procured  $1,223,000  life  insurance,  $356,000  accident  and  $407,- 
000  health  insurance,  the  last  two  classes  counting  for  one-fifth 
of  its  face  under  the  contract,  all  of  which  had  been  paid  for. 
This  was  the  company's  record  of  the  business  up  to  December 
27.  Plaintiff  testified  that  between  that  date  and  the  end  of  the 
year  he  had  procured  $200,000  additional  insurance.  There  was 
tesUmony  to  the  effect  that  all  of  the  business  for  the  year  had 
been  paid  for  or  charged  as  against  the  agents  who  personally 
procured  such  insurance.  Held,  That  under  this  evidence  it  was 
a  question  for  the  jury  as  to  whether  or  not  plaintiff  had  pro- 
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cured  and  settled  for  more  than  11,250,000,  within  sixty  days 
following  the  close  of  the  year,  so  as  to  be  entitled  to  the  bonus 
claimed. 

[Judgment  for  plaintiff  below.    Here  affirmed  againBt  company.] 
Reliance  Life  Ins.  Co.  v.  Beaton  (Tex.  C.  C.  A.) : 

187  Southwestern  Reporter   (August  16.  1916)   743. 

Action  on  Policy — Misrepresentations — Court  or  Jury: 

It  was  claimed  that  insured  misstated  his  age,  habits  and 
the  fact  that  he  had  previously  been  rejected  by  another  in- 
surer. The  policy  recited  that  it  was  based  on  the  application, 
**which  the  insured  hereby  warrants  to  be  true  and  which  is  made 
a  part  of  this  contract."  Held,  That  the  question  as  to  the  ma- 
teriality of  the  answers  by  the  insured  was  one  of  law,  while 
the  question  of  fact  as  to  whether  or  not  insured  had  misstated 
his  age  and  habits  and  had  been  rejected  by  another  insurer 
were  questions  for  the  jury. 

Same — Same — Prior  Rejection: 

A  policyholder  is  bound  by  the  application  on  which  his 
policy  was  issued,  and  the  fact  that  he  could  not  read  or  write 
or  whether  he  understood  wl^at  was  contained  in  his  application 
is  immaterial;  but  with  reference  to  another  application  in  an- 
other company  produced  to  prove  that  there  had  been  a  misrep- 
resentation of  the  fact  of  a  prior  rejection,  the  question  as  to 
whether  or  not  the  insured  could  read  or  write  was  material 
to  show  whether  such  other  application  had  been  made  with  his 
approval  and  authority. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  insurer.] 

American  Temperance  Life  Ins.  Assn.  v.  Solomon  et  al. 
U.  S.  C.  C.  A.) : 

233  Federal  Reporter  (August  17,  1916)  218. 


Rival  Claimants — Interpleader — Sufficiency  of  Showing: 

It  appeared  from  the  evidence,  upon  which  motion  for  in- 
terpleader was  based,  that  the  proceeds  of  the  policy  were 
claimed  by  two  parties;  that  each  denied  the  claim  of  the  other; 
that  the  claims  were  made  without  collusion  of  the  insurer  with 
either  of  the  claimants;  that  the  insurer  had  no  interest  in  the 
proceeds  of  the  policy  and  did  not  know  when  it  could  ascertain 
which  of  the  rival  claimants  was  entitled  to  it;  and  that  it 
could  not,  without  hazard  to  itself,  undertake  to  decide  as  to 
which  of  the  two  was  entitled  to  it.  Held,  That  under  these  al- 
legations the  insurer  was  entitled  to  an  order  of  interpleader, 
the  facts  averred  bringing  the  case  clearly  within  all  of  the  re- 
quirements upon  which  an  order  of  interpleader  should  be 
granted. 

[Motion  for  interpleader  granted.] 

Singer  v.  New  York  Life  Ins.  Co.  (N.  Y.,  Sp.  Tr.): 

160  New  York  Supplement   (August  21.  1916)    442. 
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Action  on  Policy — Penalty — Constitutional  Law: 

Sec.  7,068  R.  S.  Mo.  1909,  providing  for  a  penalty  and  attor- 
ney's fees  for  vexatious  refusal  to  pay  is  not  unconstitutional  as 
impairing  the  policy  contract;  denying  equal  protection  of  the 
laws,  and  denying  due  process  of  law.  Nor  does  it  violate  the 
state  constitution  providing  that  justice  shall  be  administered 
without  sale. 

Same — Judgment  of  Court   of   Domicile  of  Company — Admissi- 
bility: 

The  judgment  of  a  court  of  the  state  in  which  the  company 
was  domiciled  in  an  action  by  a  policyholder  on  behalf  of  him- 
self and  all  others  similarly  situated  determining  the  status  of 
the  mortuary  fund  maintained  by  the  company  was  admissible 
in  an  action  on  a  similar  policy  issued  by  such  company,  under 
the  full  faith  and  credit  clause  of  the  constitution. 

Assessments — Conformity  to  Contract — Burden  of  Proof: 

In  order  to  avoid  liability  because  of  the  non-payment  of 
an  assessment  it  devolves  upon  the  insurer  to  show  that  such 
assessment  was  made  strictly  in  accordance  with  the  contract. 

Same — Failure  to  Pay  Excessive  Demand — Forfeiture: 

The  failure  to  pay  an  assessment  which  was  excessive  both 
under  the  policy  itself  and  a  judgment  of  the  court  of  the  com- 
pany's domicile  construing  it,  furnish  no  cause  for  forfeiture. 

Same — ^Time  of  Payment — Modification  by  Company: 

The  contract  provided  for  the  payment  of  |3  per  annum  on 
each  11,000  of  insurance  for  expense  dues.  The  time  of  pay- 
ment of  expense  dues  was  fixed  as  ''the  first  day  of  the  month 
after  the  date  of  issue  hereof,  and  at  every  anniversary  here- 
after." Held,  That  the  insurer  could  not  at  its  own  election 
and  without  the  consent  of  the  policyholder  make  the  expense 
dues  payable  at  any  other  time.  And  the  failure  of  the  insured 
to  pay  a  demand  for  one-fourth  of  the  expense  dues  at  a  time 
different  from  that  stated  in  the  policy  furnished  no  cause  for 
forfeiture. 

Same — Levy — Duty  of  Directors: 

Where  the  charter  of  the  company  provided  that  all  the  af- 
fairs of  the  corporation  shall  be  managed  by  a  board  of  not  less 
than  seven  directors  it  was  their  duty  to  levy  assessments,  and 
a  levy  of  assessments  made  by  the  executive  officers  of  the  com- 
pany was  unauthorized,  and  the  failure  to  pay  an  assessment 
BO  made  furnished  no  cause  for  forfeiture. 

Action  on  Policy — Penalty — Statute: 

A  jury  may  assess  damages  and  attorney's  fees  against  an 
Insurance  company  under  Sec.  7,068  R.  S.  Mo.  1909,  upon  a  gen- 
eral survey  of  all  of  the  facts  and  circumstances  in  the  case 
without  explicit  proof  that  the  delay  or  refusal  was  vexatious. 

[Judgment  for  plaintift  below.    Here  affirmed  affainst  company.] 

Barber  v.  Hartford  Life  Ins.  Co.  (Mo.  S.  C.) : 

187  Southwestern  Reporter  (August  23,  1916)  867. 
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Policy — Assignment— Judgment: 

A  judgment  in  an  action  on  a  note  conclusively  settled  all 
facts  involved  therein  in  a  subsequent  action  to  foreclose  a  lien 
on  a  policy  assigned  by  the  maker  to  secure  payment  of  such 
note. 
Same — Same — Same : 

By  obtaining  a  Judgment  on  a  note,  the  assignee  of  a  policy 
to  secure  the  payment  of  such  note  is  not  deprived  of  his  remedy 
of  enforcing  payment  by  foreclosing  the  lien. 

Same — Same — Right  of  Assignee  to  Surrender: 

Where  a  policy  has  been  assigned  to  secure  payment  of  a 
debt,  and  the  assured  refuses  to  pay  further  premiums,  the  as- 
signee may  convert  it  into  a  paid-up  policy. 

Same — Same — Obligation  to  Pay  Premiums: 

An  assignment  of  a  policy  as  security  for  a  debt  does  not 
relieve  the  assured  from  the  obligation  of  meeting  the  premiums 
as  they  become  due.  Hence  as  to  the  assignee,  the  insured 
could  not  take  advantage  of  his  own  wrong  in  refusing  to  con- 
tinue the  premium  payments  and  demand  damages  on  a  counter- 
claim because  the  assignee  converted  the  policy  into  paid-up  in- 
surance. 
Same — Same — Foreclosure — Parties: 

In  a  suit  to  foreclose  a  lien  on  an  insurance  policy,  which 
has  been  assigned  as  security,  the  insurance  company  is  not  a 
necessary  party. 

Same — Same — Statute  of  Limitations: 

The  lien  on  an  insurance  policy  to  secure  the  note  is  re- 
garded as  an  incident  thereto,  and  so  long  as  the  debt  for  which 
the  security  is  given  is  kept  alive  the  lien  remains  alive. 

[ Judgment  for  assigrnee  below.     Here  affirmed  in  favor  of  as- 
signee.] 

Bush  V.  Block  et  al.  (Kansas  City  C.  A.) : 

1S7  Southwestern  Reporter  (July  26,  1916)   153. 

interpleader — Sufficiency  of  Averments — Collusion: 

Where  a  petition  in  the  nature  of  a  bill  for  interpleader 
does  not  show  that  the  petitioner  is  not  in  collusion  with  either 
party,  but  the  affidavit  verifying  the  petition  does  contain  such 
necessary  allegation,  such  petition  is  not  subject  to  demurrer. 
Same — Uniformity  of  Claims: 

Where  one  of  two  claimants  demanded  only  the  amount  of 
the  policy,  while  the  other  demanded  that  amount  together  with 
damages  and  attorney's  fees,  averring  that  the  company  had 
exercised  bad  faith  in  refusing  to  make  payment  to  him,  an 
order  of  interpleader  was  improperly  made  on  a  bill  of  inter- 
pleader filed  by  the  insurer  tendering  into  court  the  amoupt  of 
the  policy  in  full  discharge  of  its  liability. 

[Judgment   for   company   below.     Here   reversed   against   com- 
pany.] 

Andrews  v.  Travelers  Ins.  Co.  (Ga.  S.  C): 

89  Southeastern  Reporter  (August  26,  1916)   622. 


Digiti 


zed  by  Google 


1916.]  LIFE   INSURANCE.  201 

Insurance  Proceeds — Exemptions — Statute: 

Sec.  6,158  Rem.  &  Bal.  Code  of  Wash,  relating  to  the  ex- 
emption of  insurance  proceeds  from  the  claim  of  creditors, 
modifies  Sec.  569  so  that  the  exemption  exists  only  when  the 
beneficiary  in  the  policy  is  some  person  other  than  the  insured 
himself  or  his  legal  representative. 
Decedent's  Estate— Allowance  of  Claims: 

The  proceeds  of  certain  policies  were  adjudged  to  be  sub- 
ject to  the  claims  of  creditors.  The  court,  without  adjudging 
that  plaintiff's  claim  was  preferred,  directed  that  it  should  be 
paid  in  full  from  such  proceeds.  Held,  That  the  assets  of  the 
estate,  including  the  proceeds  of  such  policies  not  being  suflOi- 
cient  to  pay  all  of  the  general  claims  against  the  estate,  the 
order  of  the  court  was  improper. 

[Order  directing  payment  of  claim  out  of  proceeds  of  policies. 
Affirmed  on  appeal    (154   Pac.   796).     Here  reversed  and 
remanded.] 
In  re.  Blattner*s  Estate  (Wash.  S.  C.) ; 
Blattner  v.  Abel: 

154  Pacific  Reporter   (March  6,  1916)  796; 
158  Pacific  Reporter   (Augrust  28,  1916)  1016. 

Action  on  Policy — Execution  of  Contract — Pleading: 

Plaintiff  alleged  that  a  certain  application  and  a  certain 
policy  had  been  wrongfully  changed  and  sought  to  enforce  them 
as  they  were  alleged  to  have  first  been  worded.  The  defendant 
alleged  the  execution  of  such  instruments  as  shown  by  copies 
attached.  The  reply  was  not  verified.  Held,  That  since  the  ex- 
ecution of  the  instruments  were  not  denied  under  oath  they 
must  be  taken  to  have  been  as  set  forth  in  the  answer  under 
Sec.  110  Kan.  Civ.  Code. 

[Judgment  for  defendants  below.     Here  affirmed  in  favor  of  de- 
fendants.] 
Hayes  v.  Mutual  Ben.  Life  Ins.  Co.  et  al.  (Kan.  S.  C.) : 
158  Pacific  Reporter  (August  28,  1916)  1107. 

Action  to  Recover  Premiums  Paid — Absence  of  Insurable  Interest 
— Fraud: 

One  T  efTected  insurance  on  the  lives  of  others.  Shortly 
afterwards  he  determined  not  to  keep  the  policies  up  and  ceased 
paying  premiums  and  burned  the  policies.  Subsequently  the 
agents  of  the  defendant  brought  five  duplicate  policies  to  the 
plaintiff,  who  had  no  insurable  Interest  in  the  lives  in  question, 
and  by  means  of  fraud  Induced  her  to  take  up  the  policies  and 
pay  the  premiums.  T  had  not  assigned  the  policies  and  did  not 
ask  for  duplicate  policies  and  had  no  knowledge  of  what  the 
agents  had  done.  Held,  That  in  an  action  by  plaintifT  to  recover 
the  premiums  the  parties  were  in  pari  delicto  and  that  the  plain- 
tiff was  entitled  to  recover,  her  right  not  being  affected  by 
Sees.  23  and  36  of  the  Assurance  Companies  Act  (Eng.  1909), 
imposing  a  penalty  for  the  Issuance  of  such  policies. 

[Judgment  for  defendant  below.     Here  reversed  against  defend- 
ant] 
Hughes  T.  Liverpool  Victoria  Legal  Friendly  Society  (Eng. 
C.  A.): 

[1916]  2  King's  Bench  (The  Law  Reports,  September 
1)  482. 
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Agency  Contract — Termination — Renewai   Commission: 

The  contract  fixed  no  date,  no  cause  and  no  procedure  for 
the  termination  of  the  agency.  It  provided  for  the  payment  of 
certain  renewal  commissions  for  varying  periods  "provided  the 
general  agent  remains  in  the  service  of  the  company  for  the 
entire  period  specified,  but  in  no  event  to  continue  beyond  the 
period  of  such  service  except  as  herein  expressly  provided/' 
Held,  That  under  the  terms  of  the  contract  the  termination  of 
the  agency  by  the  company  at  will  and  without  cause  terminated 
the  right  of  the  agent  to  renewal  commissions. 

Same — Same — Same : 

Under  such  contract  the  agent  had  no  coupled  interest  in 
the  agency,  so  as  to  prevent  the  company  from  terminating  it 
at  will,  for  the  reason  that  he  expressly  agreed  that  in  the  event 
of  his  not  remaining  in  the  service  he  would  have  no  renewal 
commission;  that  is,  no  interest  at  all. 

Same — Modification — Right  of  Agent  to  Renewal  Commissions: 
Where  the  company  induced  the  agent  to  continue  in  Its 
employment  by  representations  that  his  renewal  commissions 
would  inure  to  the  benefit  of  himself  and  family  in  his  old  age, 
the  written  contract  of  agency  was  thereby  modified  so  as  to 
entitle  the  agent  to  the  renewal  commissions  after  a  termina- 
tion of  the  agency  by  the  company  without  cause. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Fass  V.  Atlantic  Life  Ins.  Co.  (S.  C.  S.  C.) : 

89  Southeastern  Reporter  (September  2,  1916)   55S. 

Income  Poiicy — Repudiation — Damages: 

A  monthly  income  policy  provided:  "The  commuted  value 
of  the  installment  payments  as  above  provided  is  $1,500  *  *  *. 
Upon  the  death  of  the  insured  the  beneficiary  of  record  at  the 
time  of  such  death  shall  surrender  the  policy  to  the  company 
in  payment  for  a  supplementary  contract  providing  for  the  in> 
tstallments  payable  in  accordance  with  the  conditions  of  this 
policy."  On  the  death  of  the  insured  the  beneficiary  delivered 
the  policy  to  the  company  and  demanded  the  execution  of  the 
supplementary  agreement,  which  the  company  refused  on  the 
ground  that  the  policy  was  void  by  reason  of  the  fact  that  in- 
sured took  his  own  life,  ffekt,  That  in  a  suit  on  the  policy, 
praying  damages  for  breach  of  covenant  to  execute  and  deliver 
the  supplementary  contract,  under  the  foregoing  facts,  where  it 
did  not  appear  that  the  insured  died  by  his  own  hand,  the 
beneficiary  was  entitled  to  recover,  and  the  measure  of  damages 
is  the  value  of  the  installment  payments  as  provided  in  the 
policy,  reduced  to  their  present  value  at  the  time  the  insured 
repudiated  liability  and  refused  to  execute  the  supplementary 
contract,  computed  at  7  per  centum  per  annum,  and  interest  on 
the  present  worth  as  thus  ascertained  at  the  rate  of  7  per  centum 
per  annum  from  that  time. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Metropolitan  Life  Ins.  Co.  v.  Day  (Ga.  S.  C.) : 

89  Southeastern  Reporter  (September  2.  1916)  576. 
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Policy — Non-Payment  of  Premium  Note — Forfeiture: 

Where  a  promissory  note  is  taken  for  a  premium  on  a  life 
insurance  policy,  and  the  insurance  policy  provides  that  the 
note  is  not  to  be  considered  as  a  payment  of  the  premium,  but 
only  an  extension  of  time  for  payment,  and  that  a  failure  to 
pay  the  note  at  maturity  shall  forfeit  the  policy,  a  default  in 
payment  of  the  note  relieves  the  insurance  company  from  pay- 
ment of  the  policy. 

Same — Same — Same: 

Where  a  promissory  note  is  taken  for  a  premium  on  a  life 
insurance  policy,  payable  to  the  agent  of  the  insurance  com- 
pany and  is  received  by  him  as  agent  for  the  company  and 
delivered  by  him  to  the  company,  the  insurance  company  is  the 
owner  of  the  note  from  the  inception  of  the  transaction,  and  if 
the  note  is  not  paid  to  the  company  at  maturity,  the  forfeiture 
clause  in  the  policy  for  non-payment  of  the  premium  note  will 
protect  the  insurance  company. 

Same — Same — Same : 

Where  a  premium  note  is  taken  by  the  agent  of  an  insur- 
ance company  in  his  capacity  as  agent  and  the  note  is  delivered 
to  the  company  and  by  an  arrangement  between  the  agent  and 
the  company,  he  is  conditionally  charged  with  the  company's 
share  of  the  premium,  the  charge  to  be  remitted  if  the  note  is 
not  paid,  the  premium  note  belongs  to  the  insurance  company 
from  the  inception  of  the  transaction,  notwithstanding  that  it 
is  payable  to  the  agent;  and  where  the  policy  issued  to  the 
maker  of  the  note  provides  that  the  obligation  of  the  policy 
shall  be  void,  unless  the  note  is  paid  at  maturity,  a  failure  of 
the  assured  to  pay  the  premium  note  avoids  the  policy. 

Same — Same— Same : 

A  life  insurance  policy  was  issued  to  the  husband  of  the 
plaintiff  beneficiary.  The  policy  provided  that  it  should  be  void 
if  any  premium  or  premium  note  was  not  paid  when  due.  The 
insured  gave  his  note  for  the  first  premium,  defaulted  in  its 
payment,  and  soon  after  died.  The  note  was  made  payable  to 
the  agent  of  the  insurance  company,  but  it  was  admitted  that 
he  merely  received  it  in  his  capacity  as  agent,  and  that  he  de- 
livered it  to  the  company.  It  was  also  admitted  that  for  the 
convenience  of  the  insurance  company  and  its  agent,  and  agree- 
able to  an  understanding  between  them,  when  the  premium  note 
was  taken  for  an  insurance  policy,  the  agent  should  be  condi- 
tionally charged  with  the  company's  share  of  the  premium,  and 
that  the  charge  should  be  remitted  if  the  note  was  not  paid, 
but  that  in  such  case  the  agent  should  pay  the  medical  fee  for 
examining  the  applicant  for  the  policy.  Held,  That  the  insur- 
ance company  was  interested  in  the  premium  note  as  owner 
from  the  inception  of  the  transaction,  and  that  these  admissions 
show  that  credit  was  not  independently  extended  to  the  ap- 
plicant by  the  agent  on  his  own  responsibility,  and  that  by  the 
plain  terms  of  the  policy  the  default  of  the  Insured  to  pay  the 
premium  note  when  due  relieved  the  insurance  company  from 
liability  on  the  death  of  the  insured. 
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Same — Settlement — Validity: 

Some  days  after  insured's  death  a  representative  of  the 
company  called  on  the  beneficiary  and  informed  her  that  the 
company  had  never  received  anything  on  the  policy.  He  showed 
the  beneficiary  the  note  given  by  the  insured  and  stated  that 
the  note  belonged  to  the  company  and  was  given  on  account  of 
the  first  premium.  He  further  told  her  that  the  company  de- 
sired to  do  something  for  her  as  a  matter  of  good  will  and 
offered  to  pay  the  funeral  expenses  and  surrender  the  note  upon 
surrender  of  the  policy,  all  of  which  was  done.  Held,  That 
under  these  facts  the  settlement  was  valid  and  binding  on  the 
parties. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Marshall  v.  Farmers'  &  Bankers*  Life  Ins.  Co.  (Kan.  S.  C.) : 

159  Pacific  Reporter  (September  4.  1916)  17. 

Policy — Beneficiary — Divorce: 

A  wife's  interest  in  a  policy  on  her  husband's  life  ceases 
upon  the  entry  of  a  decree  of  divorce. 

Same — Same — Same: 

In  the  absence  of  fraud  on  the  part  of  the  husband,  the 
wife  on  being  divorced  cannot  follow  and  recover  community 
funds  expended  by  him  for  premiums  on  an  insurance  policy 
on  his  life. 

Same — Same — Same : 

Although  a  policy  on  the  life  of  a  husband  in  favor  of  his 
wife  should  be  classed  as  community  property,  it  would  not  fol- 
low that  after  she  was  divorced  she  owned  any  interest  what- 
ever in  the  policy;  when  the  decree  of  divorce  became  effective 
she  lost  any  such  interest  in  the  policy  as  she  might  have  had. 

[Juderment  for  plaintiff  below.     Here  reversed  in  favor  of  cona- 

pany.] 
Northwestern  Mutual   Life  Ins.  Co.  v.  Whiteselle   (Tex. 
C.  C.  A.): 

188  Southwestern  Reporter  (September  6,  1916)  22. 

Policy — Proof  of  Lom — Waiver: 

-  An  insurer  having  absolutely  refused  to  pay  a  death  loss,  it 
was  not  incumbent  upon  the  claimant  to  furnish  proofs  of 
such  loss. 

Same — Cancellation — Estoppel : 

An  insurance  company  is  estopped  from  making  a  cancella- 
tion of  a  policy,  even  where  a  provision  for  such  cancellation  is 
contained  in  the  policy  itself,  merely  because  of  the  bad  health 
of  the  insured,  when,  on  account  of  such  physical  condition,  he 
will  be  unable  to  obtain  other  insurance. 

Same — Insurability — Judicial  Notice: 

It  appearing  from  the  evidence  that  the  insured  had  tu- 
berculosis judicial  notice  will  be  taken  of  the  fact  that  he  would 
have  been  unable  to  obtain  other  insurance  on  his  life. 


Digiti 


zed  by  Google 


1916.]  LIFE   INSURANCE.  205 

Same — Disability  of  Contract — Evidence  Considered: 

The  policy  contained  the  following  clause:  "The  funeral  bene- 
fit provided  under  this  policy  is  weekly  term  insurance  renew- 
able at  the  option  of  the  company."  The  policy  also  provided 
that:  "For  and  in  consideration  of  the  sum  of  twenty-five 
cents  as  a  weekly  premium  agrees  to  pay  to  the  insured  |5  as 
weekly  benefits  for  sickness  or  accident  and  to  his  beneficiary, 
$92.50  upon  his  death."  Beld,  That  the  policy  was  entire  and  in- 
divisible and  not  several.  The  promise  to  pay  funeral  benefits 
and  for  sickness  and  accident  indemnity  was  one  entire  under- 
talcing,  not  two  separate  contracts;  for  the  promise  was  sup- 
ported by  a  single  and  entire  consideration. 

Same — Same — Same : 

The  provision  that  "the  funeral  benefit  provided  under  this 
policy  is  weekly  term  insurance  renewable  at  the  option  of  the 
company"  refers  solely  to  the  fimeral  benefits,  or  death  indem- 
nity, and  not  to  the  sickness  or  accident  features  of  the  policy. 
The  company  must  continue  this  latter  element  of  its  insurance 
as  long  as  the  premium  is  tendered;  for  no  right  is  retained  in 
the  policy  to  cancel  it  without  the  consent  of  the  insured,  and,  by 
implication,  it  is  not  "weekly  term  insurance  renewable  at  the 
option  of  the  company,"  for  only  the  life  insurance  element  of 
the  policy  is  so  called.  It  follows  that  the  insurance  company 
had  no  right  arbitrarily  to  refuse  to  accept  the  weekly  premiums 
tendered;  as  these  payments  kept  in  force  the  sickness  and  acci- 
dent features  of  the  policy,  as  well  as  the  funeral  benefit  feature. 
Any  other  holding  would  allow  insurance  companies  fraudulently 
to  relieve  themselves  of  all  liability  whenever  the  imminence 
of  such  liability  became  apparent  to  them. 

Same— Release — Validity: 

It  is  immaterial  that  the  company  procured  a  sister  of  the 
insured  to  sign  a  "release"  of  the  policy,  as  it  appears  that  she 
was  an  agent  of  the  insured  for  the  sole  purpose  of  paying  a  pre- 
mium due  upon  the  policy,  and  that  she  had  no  authority  to  sign 
a  release,  she  being  neither  the  insured  nor  the  beneficiary,  and, 
as  the  $20,  expressed  as  a  consideration  for  the  release,  was  in 
fact  the  amount  which  had  already  been  paid  as  sick  benefits 
under  the  policy,  there  was  no  real  consideration  for  Uie  release. 

Same— Non-Payment  of  Premium — Forfeiture: 

Under  the  particular  facts  of  this  case,  the  fact  that  when 
the  Insured  died  the  premium  payments  on  the  policy  were  in 
arrears  does  not  relieve  the  company  from  liability. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
National  Life  Ins.  Co.  v.  Jackson  (Ga.  C.  A.) : 

89  Southeastern  Reporter  (September  9,  1916)  633. 

Suit  for  Accounting — Venue — Statute: 

The  provisions  of  Sec.  2,563  of  the  Ga.  Civ.  Code  of  1910 
that,  where  any  person  may  have  any  claim  or  demand  against 
any  insurance  company  having  agencies  or  more  than  one  place 
of  doing  business,  it  shall  be  lawful  for  such  person  to  institute 
suit  against  such  insurance  company  within  the  county  where 
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the  principal  office  of  such  company  is  located,  or  In  any  county 
where  it  may  have  an  agency  or  place  of  doing  business,  etc., 
do  not  authorize  the  filing  of  a  petition  seeking  purely  equitable 
relief  against  an  insurance  company  having  its  principal  office  in 
this  state,  as  the  sole  defendant,  in  a  county  other  than  where 
such  principal  office  is  located. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Porter  v.  State  Mutual  Life  Ins.  Co.  (Ga.  S.  C.) : 

89  Southeastern  Reporter  (September  9,  1916)  609. 

Policy — Delivery — Mailing: 

Mailing  of  a  policy,  properly  addressed  to  the  applicant, 
manifests  an  intention  on  the  part  of  an  insurer  to  complete  the 
contract,  and  such  will  be  the  effect  unless  the  applicant  gives 
notice  of  some  good  reason  for  refusing  to  accept  the  policy. 

Same — Same — Delivery  to  Agent: 

The  delivery  of  a  policy  to  an  agent,  the  company  not  con- 
templating any  further  action  than  the  delivery  of  such  policy 
by  the  agent  to  the  applicant,  completes  the  contract,  even  though 
the  agent  does  not  in  fact  make  delivery  of  the  policy. 

Same — Same— Sufficiency  of  Complaint: 

The  complaint  averred  the  delivery  of  the  policy  to  the  agent 
for  the  delivery  to  the  applicant,  and  that  arrangement  had  been 
made  for  the  payment  of  the  premium  satisfactory  to  the  defend- 
ant; there  were  no  allegations  that  the  agent  was  authorized  to 
do  any  other  act  in  regard  to  the  policy,  than  deliver  it.  Held, 
That  the  complaint  stated  facts  sufficient  to  constitute  a  cause  of 
action. 

[Demurrer  to  complaint  sustained  below.    Here  reversed  asrainst 
company.] 

WiUiams  v.  Philadelphia  Life  Ins.  Co.  et  al.  (S.  C.  S.  C.) : 

89  Southeastern  Reporter  (September  16,  1916)  675. 

Policy — Incontestable  Clause— Fraud: 

It  was  claimed  by  the  company  that  the  Issuance  of  the  pol- 
icy was  obtained  by  fraudulent  representations  made  by  the  in- 
sured, in  which  the  beneficiary  connived,  by  reason  of  which  the 
policy  was  never  in  force.  Held,  That  this  defense  was  barred 
by  the  provision  of  the  policy  that  "this  policy  shall  be  incon- 
testable after  it  has  been  in  force  one  year." 

Same — Same — Same : 

It  was  contended  by  the  company  that  the  beneficiary  could 
not  recover  for  the  reason  that  she  participated  in  the  alleged 
fraud  of  the  insured  in  procuring  the  issuance  of  the  policy.  Held, 
That  under  the  incontestable  clause  it  was  not  permissible  to 
show  that  the  insured  had  committed  fraud;  neither  was  it  per- 
missible to  show  that  the  beneficiary  participated  in  such  fraud. 

Action  on  Policy — Penalty — Statute: 

Where  demand  had  not  been  made  within  thirty  days  before 
the  filing  of  the  original  complaint,  but  thereafter,  and  more  than 


Digiti 


zed  by  Google 


1916.]  LIFE   INSURANCE.  207 

thirty  days  after  the  making  of  demand  an  amended  complaint 
was  filed,  the  plaintiff  was  entitled  to  recover  the  statutory  pen- 
alty. 

[Judirment  for  plaintiff  below.    Here  affirmed  against  company.] 
Southern  Union  Life  Ins.  Co.  v.  White  (Tex.  C.  C.  A.) : 

188  Southwestern  Reporter  (September  20.  1916)  266. 

Applications — Change  of  Conditions  between  Date  of  Application 

and  Issuance  of  Policy — Duty  of  Applicant: 

If  a  material  change  for  the  worse  in  the  health  of  an  ap- 
plicant takes  place  ttfter  the  application  and  medical  examination 
and  before  the  issuance  of  the  policy  it  is  the  duty  of  the  appli- 
cant to  disclose  it  provided  the  applicant  has  knowledge  of  the 
fact 

Sams — Representations — Warranties: 

If  the  truth  of  a  matter  stated  in  an  application  is  warranted 
its  falsity  will  avoid  the  policy  even  if  the  matter  is  not  material 
to  the  risk.  If  the  statement  is  a  mere  representation  its  falsity 
will  not  avoid  the  policy  unless  the  matter  stated  is  material. 

iSame— Fraudulent  Representations — Forfeiture: 

Insurance  procured  by  means  of  representations  which  are 
intentionally  fraudulent  and  are  in  fact  relied  upon,  is  voidable 
even  though  the  statements  relate  to  matters  not  material. 

False  Statements  of  Material  Facts — Forfeiture: 

Representations  regarding  a  material  matter  which  are  false 
In  fact  will  avoid  the  insurance,  although  not  fraudulently  made. 

Same — Misrepresentations — Question  for  the  Jury: 

The  materiality  of  representation  as  to  residence,  occupa- 
tion and  financial  condition  is  ordinarily  for  the  jury. 

Same — Same— Intention: 

Where  an  applicant  for  insurance  assumes  to  have  knowl- 
edge regarding  a  matter  which  the  Insurer  might  reasonably 
suppose  to  be  within  her  knowledge,  in  the  absence  of  explana- 
tion the  law  infers  an  intent  to  deceive  if  the  answer  is  false. 
So  where  it  appears  that  the  applicant  had  other  insurance  her 
denial  thereof  will  be  presumed  to  have  been  intentional. 

Same — Same— M  aterlal  Ity : 

False  answers,  which  close  the  avenues  of  inquiry  as  to  ma- 
terial matters  are  themselves  material. 

Policy — Delivery — ^Authority  of  Agent: 

It  will  not  be  presumed  that  an  agent  who  delivered  the 
policy  to  the  beneficiary,  in  making  inquiry  as  to  the  then  state 
of  health  of  the  applicant  was  acting  at  variance  with  the  com- 
pany's instructions  to  him,  where  the  company  defedded  on  the 
ground  that  the  delivery  of  the  policy  had  been  procured  by  fraud. 

Same — Same— Fraud : 

An  instruction  that  if  the  beneficiary  induced  the  agent  to 
deliver  the  policy  by  false  representations  as  to  the  health  of  the 
applicant  there  could  be  no  recovery  was  correct 
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Same — Same — Same : 

Where  the  beneficiary  assumed  at  the  time  of  the  delivery  of 
the  policy  to  have  knowledge  of  the  applicant's  state  of  health 
and  represented  that  the  applicant  was  then  in  good  health,  when 
in  fact  she  was  not,  such  representations  will  be  presumed  to 
have  been  wilfully  false  if  unexplained. 

Same — Same — Same: 

In  the  absence  of  a  mutual  intention  to  the  contrary  a  con- 
tract of  insurance  which  is  to  be  evidenced  by  a  written  policy 
is  not  consummated  until  the  delivery  of  the,  policy.  But  there  is 
no  mutual  binding  Intention  in  this  respect  if  the  action  of  one 
of  the  parties  is  induced  by  the  fraud  of  the  other.  When  there 
is  a  claim  of  fraud  in  the  application,  as  well  as  in  the  procure- 
ment of  the  policy,  it  can  not  be  said  that  the  transmission  of 
the  policy  to  the  agent  is  the  same  as  a  delivery  to  the  insured, 
without  considering  whether  there  was  that  mutuality  of  agree- 
ment and  intention  which  excuses  actual  delivery. 

Policy — Incontestable  Clause— Fraud: 

The  endorsement  of  the  acceptance  of  the  application,  the 
dating  of  the  policy,  the  acknowledgment  of  the  receipt  of  the 
first  premium  and  the  actual  issuance  of  the  policy,  does  not 
conclude  and  consummate  the  contract  it  they  were  induced  by 
fraudulent  representations. 

Same-— Same— Same : 

An  instruction  that  the  transmission  of  a  policy  to  an  agent 
for  delivery  completed  the  contract  was  erroneous,  where  there 
was  evidence  tending  to  show  fraud  in  the  application  and  in  se- 
curing the  delivery. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Fitzgerald  v.  Metropolitan  Life  Ins.  Co.  (Vt.  S.  C.) : 

'  98  Atlantic  Reporter  (September  21.  1916)   498. 

Industrial  Policy— ^Beneficiaries — Distribution: 

The  policy  contained  a  facility  of  payment  clause  providing 
that  the  company  might  make  payment  to  "either  the  executor 
or  administrator,  husband  or  wife,  or  any  relative  by  blood,  or 
lawful  beneficiary  of  insured.  In  the  application  insured's  first 
wife  was  named  as  beneficiary.  There  was  no  new  designation 
following  her  death.  Held,  That  upon  the  death  of  the  first 
wife  her  right  to  the  death  benefits  ceased  and  passed  to  her 
husband  and  upon  his  death  it  became  a  part  of  his  estate  and 
as  the  fund  came  into  the  hands  of  the  second  wife  as  insured's 
administratrix  she  was  obliged  to  accoimt  for  it  as  such. 

Same— Sarpe— Same : 

The  fact  that  the  company  might  pay  the  death  benefit  to 
one  of  several  persons  does  not  make  the  moneys  paid  the  prop- 
erty of  the  person  to  whom  the  company  may  elect  to  pay  the 
same.  The  provision  for  such  payment  is  only  for  the  protection 
of  the  company  and  does  not  "grant  to  or  take  away  the  cause 
of  action  from  any  person." 


Digiti 


zed  by  Google 


l»ie.]  UFE  mSURANGE.  209 

Decedant's  Estate— Funeral  Benefits — ^Accounting: 

Deceased  was  also  a  member  of  a  mutual  benefit  association 
under  which  a  benefit  accrued  upon  his  death  of  |200  for  funeral 
expenses  with  a  further  provision  for  the  payment  of  the  over- 
plus if  any  to  either  the  widow,  eldest  child,  mother  or  father  of 
the  deceased.  The  administratrix  received  the  fund.  Held,  That 
having  received  this  fund  she  was  not  entitled  to  charge  the 
estate  with  the  amount  of  the  deceased's  funeral  expenses  with- 
out also  crediting  the  estate  with  the  amount  of  the  death  bene- 
fit received  by  her. 

[Decree  in  accordance  with  opinion.] 

In  re.  Shanley  (N.  Y.  Surr.  Ct.,  Bronx  Co.) : 

160  New  York  Supplement  (September  25,  1916)  1S8. 

Action  on  Policy — Penalty — Statute: 

"Not  in  good  faith"  as  used  in  Sec.  1,  Ch.  41,  Acts  Tenn.  1901, 
providing  for  a  penalty,  are  antithetical  in  meaning  to  the  words 
"in  good  faith."  They  imply  a  lack  of  good  or  moral  intent  as 
to  the  motives  for  the  refusal  to  pay  a  loss.  It  is  the  existence  of 
this  state  of  mind  as  the  cause  of  the  act,  and  the  resulting  dam- 
age, which  the  statute  penalizes. 

Same— Same— Same : 

Where,  upon  demand  being  made  upon  it,  the  insurer  denied 
liability  on  the  ground  that  the  insured  had  committed  suicide 
and  tendered  to  the  beneficiary  what  it  claimed  was  due,  and  the 
question  of  the  liability  of  the  company  on  the  state  of  facts 
shown  was  open  and  undecided,  the  company  was  not  liable  for 
the  statutory  penalty.  Gk>od  faith  in  such  cases  did  not  require 
that  the  attorney  for  such  company  should  have  known  the  law 
which  fixed  the  company's  liability. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Silliman  v.  International  Life  Ins.  Co.  (Tenn.  S.  C.) : 

188  Southwestern  Reporter  (September  27,  1916)  27S. 

Action  on  Policy — Misrepresentation — Instruction: 

The  policy  provided  that  "all  statements  made  by  the  in- 
sured shall,  in  the  absence  of  fraud,  be  deemed  representations 
and  not  warranties."  Insured,  preceding  his  application,  had 
suffered  an  attack  of  influenza.  The  trial  court  instructed  the 
Jury  that  if  insured  prior  to  his  application  suffered  from  certain 
designated  ailments  of  whose  character  one  would  surely  be 
cognizant,  then  the  verdict  should  be  for  the  company;  but  that 
if  he  suffered  from  certain  other  ailments,  of  a  kind  one  might 
have  without  being  aware  of  the  fact,  then  the  good  faith  of  his 
answers  would  depend  upon  his  knowledge.  Held,  That  the 
instructions  so  given  were  correct. 

Policy — Rescission — Rights  of  Beneficiary: 

After  the  death  of  an  insured  the  insurer  could  not  change 
the  status  of  the  beneficiary  by  an  attempted  rescission  of  the 
policy  contract. 
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Action  on  Policy — Evidence: 

Testimony  of  an  insured  conceming  his  state  of  health  made 
subsequent  to  the  issuance  of  the  policy  was  inadmissible  as 
against  the  beneficiary. 

[Judgrment  for  jplaintiff  below.    Here  alRrmed  against  company.] 
Oplinger  v.  New  York  Ldfe  Ins.  Co.  (Pa.  S.  C.) : 

98  AUantic  Reporter  (September  28.  1916)   668. 

Policy — ^Total  Disability — Proof  of  Loss: 

A  provision  for  due  proof  of  notice  of  disability  does  not 
contemplate  giving  notice  to  the  company  of  the  causes  of  dis- 
ability but  the  disability  itself.  And  the  fact  that  the  in- 
sured may  have  attributed  his  disability  to  particular  causes  at 
the  time  of  the  notice,  yet  when  he  brought  his  suit  and  de- 
scribed other  causes,  he  could  properly  offer  proof  to  sustain 
them. 

[Judgment  for  plaintiff  below.    Here  alRrmed  against  company.] 
Southern  States  Life  Ins.  Co.  v.  Wamock  (Ga.  S.  C.) : 
89  Southeastern  Reporter  (October  7,  1916)  843. 

Loan  Note— Reformation — Income  Certificate: 

Where  income  certificates  executed  by  an  insurer  provided 
for  certain  dividends  out  of  the  expense  fund  of  the  insurer  but 
further  provided  that  "all  claims  of  the  holder  hereof  shall  be 
inferior  to  the  claims  of  policyholders  as  against  funds  of  said 
company"  the  holders  of  such  income  certificates  were  not  en- 
titled to  a  reformation  thereof  on  the  ground  that  both  they  and 
the  insurer  thought  that  the  legal  effect  of  the  certificates  was 
to  create  a  contract  of  debt  in  favor  of  the  holder  superior  to 
any  claim  except  expenses  of  operation  and  claims  for  death 
losses,  so  as  to  entitle  said  holders  to  recover  on  their  certificates 
before  payment  to  policyholders  of  unearned  premiums  and  re- 
serves. 

[Demurrer  to  petition  sustained  below.    Here  affirmed.] 
Porter  v.  Wright,  Ins.  Com'r  (Ga.  S.  C.) : 

89  Southeastern  Reporter   (October  7,  1916)    838. 

Policy — Gift — Delivery: 

During  his  lifetime  insured  signed  a  paper  in  the  presence 
of  an  agent  of  the  company  assigning  all  his  rights  in  the  iK)licy 
in  question  to  his  first  wife.  There  was  testimony  to  the  effect 
that  he  had  told  her  that  this  insurance  should  be  hers.  On  his 
death  the  intended  assignment  was  found  among  his  papers. 
There  was  no  evidence  of  its  delivery  or  of  the  delivery  of  the 
policy  to  the  first  wife.  Held,  That  an  essential  element  of  a 
gift  inter  vivos  of  the  policy  was  delivery  of  it;  the  evidence 
failing  to  show  an  actual  or  constructive  delivery  that  would 
divest  the  insured  of  dominion  over  the  subject  matter,  there 
was  no  completed  gift. 

[Decree  directingr  payment  to  insured's  executrix.] 
Connecticut  Mutual  Life  Ins.  Co.  v.  Fields  et  al.  (N.  J.  Ch.) : 
98  AtlanUc  Reporter   (October  12,  1916)   643. 
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Bankruptcy — Insurance  Proceeds — Distribution : 

In  a  bankruptcy  proceedings,  a  life  insurance  policy  payable 
to  the  wife  of  the  bankrupt,  not  being  subject  to  levy  or  process 
by  creditors  of  the  insured,  on  the  latter's  death,  the  proceeds 
of  the  policy  go  to  the  wife,  and  the  trustee  in  bankruptcy  is 
not  entitled  to  anything;  even  when  the  policy  has  a  paid-up  or 
surrender  cash  value  at  the  time  the  insured  was  adjudged  a 
bankrupt. 

Same — Same — Same : 

There  is  no  contractual  relation  between  the  insurance  com- 
pany and  the  creditors  of  the  insured,  and  the  company  is  only 
liable  under  the  terms  of  the  policy;  so  that  payment  having 
been  made,  at  the  death  of  the  insured,  to  the  beneficiary  in  ac- 
cordance with  the  terms  of  the  policy,  recovery  by  a  trustee  in 
bankruptcy  for  the  benefit  of  creditors  will  be  denied. 
[Judgment  for  company.] 

Frederick,  Trustee,  v.  Metropolitan  Life  Ins.  Co.   (U.  S. 
D.  C,  Pa.) : 

64  PltUl^urgh  Legal  Journal  (October  14.  1916)   617. 

Application — Change  of  Health — Duty  of  Applicant: 

The  duty  rests  upon  an  applicant  to  disclose  such  changes 
in  his  physical  condition  occurring  pending  the  negotiations  for 
the  policy  as  would  influence  the  judgment  of  the  company  as 
to  the  advisability  of  accepting  the  risk. 
Same— Same— Forfeitu  re : 

The  statements  in  an  application  must  be  deemed  to  refer  to 
the  time  when  the  premium  was  paid  and  the  policy  delivered 
under  Sec.  2,577  Civ.  Code  Cal.,  providing  that  "the  completion 
of  the  contract  of  insurance  is  the  time  to  which  a  representation 
must  be  presumed  to  refer."  So  where  the  applicant  at  the 
time  of  the  delivery  of  the  policy  was  suffering  from  a  case  of 
typhoid  fever  which  had  developed  subsequent  to  the  making  of 
the  application  there  could  be  no  recovery. 

[Judgment  for  beneficiary   below.     Here   reversed   in   favor   of 

company.] 
Security  Life  Ins.  Co.  v.  Booms  et  al.  (Cal.  D.  C.  A.) : 
159  Pacific  Reporter  (October  16,  1916)   1000. 

Foreign  Company — Service  of  Process — Statute: 

Sec.  1,808  Iowa  Code  provides:  "Every  life  insurance  com- 
pany and  association  organized  under  the  laws  of  another  state 
•  ^  *  shall,  before  receiving  a  certificate  to  do  business  in 
this  state,  file  in  the  office  of  the  auditor  of  state  an  agree- 
ment in  writing  that  thereafter  service  of  notice  of  process  of 
any  kind  may  be  made  on  the  auditor  of  state."  Held,  That  the 
original  notice  and  the  return  of  service  showing  that  service 
had  been  made  in  the  manner  provided,  the  court  had  jurisdic- 
tion of  the  defendant. 

Same— Accounting — Jurisdiction : 

A  suit  against  a  foreign  company  praying  for  an  injunction 
restraining  it  from  making  assessments  in  excess  of  the  rates 


Digiti 


zed  by  Google 


212  DIGEST  OF  INSURANCE  GASES.       [Vol.  XXDL 

provided  in  the  contracts  held  by  plaintiff,  and  for  an  accounting 
of  the  sums  of  money  illegally  collected  by  the  company  in  ex- 
cess of  the  stipulated  rates,  and  for  Judgment  for  such  amount 
as  might  be  found  due,  may  be  maintained  in  a  state  other  than 
the  company's  domicile,  where  the  company  was  not  operating 
on  a  mutual  basis,  was  alone  liable,  and  the  result  of  such  suit 
would  not  affect  any  other  policyholder,  nor  require  the  produc- 
tion of  books  and  papers  or  interfere  with  the  internal  manage- 
ment of  the  company. 

Same — Same — Same : 

It  will  not  be  assumed  in  such  case  that  the  company  would 
not  comply  with  any  decree  against  it  Although  it  is  possible 
that  the  decree  could  not  be  enforced  by  a  contempt  proceed- 
ings, nevertheless  the  plaintiff's  rights  will  be  fixed  and  he  may 
pay  or  tender  assessments  in  the  amount  fixed  by  the  court,  and 
when  the  policies  mature  at  his  death  the  question  as  to  en- 
forcing payment  may  be  then  litigated. 

[Juderment  for  plaintiff  below.   Here  affirmed  against  company.] 
Frick  V.  Hartford  Life  Ins.  Co.  (Iowa  S.  C.) : 

159  Northwestern  Reporter  (October  20.  1916)   247, 

Action  on  Policy — Payment  of  Premium — Pleading: 

Where  the  petition,  in  an  action  on  a  policy,  failed  to  allege 
the  payment  of  premiums,  which  payment  was  a  condition  prece- 
dent, the  demurrer  thereto  should  have  been  sustained. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Life  Ins.  Co.  of  Virginia  v.  Proctor  (Ga.  C.  A.) : 

89  Southeastern  Reporter  (October  21.  1916)   1088. 

Policy — Change  of  Beneficiary: 

A  beneficiary  in  a  life  insurance  policy  has  a  vested  interest 
which  can  only  be  taken  away  by  her  consent  or  by  virtue  of 
the  exercise  of  rights  vested  in  the  policy  itself.  Where  the 
policy  contained  no  provision  for  changing  beneficiaries,  neither 
the  insured  nor  the  insurer  nor  the  two  together  could  divest  the 
beneficiary  of  her  rights  without  her  consent. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  company.]  . 

Jones  V.  North  Carolina  Mutual  &  Provident  Assn.  (S.  C. 
S.  C.) : 

90  Southeastern  Reporter  (October  28,  1916)   30. 


Note — ^The  omission  of  page  numbers  between  this  depart- 
ment and  that  which  follows  is  due  to  the  exigencies  of  a  plan 
adopted  by  the  publishers  this  year  whereby  it  has  been  possible 
to  place  this  volume  in  the  hands  of  subscribers  several  weeks 
earlier  than  formerly. 
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FRATERNAL  BENEFIT  ORDERS 

AND 

ASSESSMENT  ASSOCIATIONS 


Mutual  Benefit  Society — ^Amendment  of  By-Laws— -Impairment  of 

Contract  : 

Amendment  of  by-laws  by  mutual  benefit  associaticm  by  which 
all  members  were  made  life  paying  members,  thereby  annulling 
a  provision  for  paid  up  insurance  after  the  payment  of  twenty 
premiums  was  not  an  impairment  of  the  contract  and  did  not  de- 
prlTe  the  members  of  any  vested  rights,  the  by-laws  being  sub- 
ject to  amendment. 

[Judgment  for  association  below.     Affirmed  on  appeal   (148  Pac. 
981).     Here  rehearing  denied.] 

Moore  et  al.  y.  Life  &  Annuity  Assn.  (Kan.  S.  C.) : 

151  Pacific  Reporter  (November  1,  1915)  1107. 

Mutual  Benefit  Society — Aaaeasments — Setoffs: 

Where  insured  who  was  record  keeper  of  the  local  lodge  of 
the  society  and  as  such  entitled  to  a  commission  on  all  assess- 
ments collected  by-  him,  deposited  in  a  depository  designated  by 
the  society  certain  collections  on  which  there  was  due  him  as 
commissions  more  than  enough  to  pay  his  assessments,  there  was 
a  distinct  appropriation  and  setting  apart  of  the  requisite  amount 
for  that  purpose  and  it  amounted  to  and  in  fact  was  a  pay- 
ment of  his  assessments. 

Same — Defalcation  of  Local  Officer — Forfeiture  of  Policy: 

Where  insured  was  the  record  keeper  of  a  local  lodge  of  the 
defendant  society  and  as  such  had  embezzled  funds  of  the  society 
such  fact  did  not  render  his  policy  void,  there  being  no  law  of  the 
association  providing  for  forfeiture  in  such  case;  that  insured 
took  upon  himself  an  obligation  to  the  effect  that  he  would  not 
knowingly  wrong  or  defraud  the  society  or  any  member  to  the 
contrary  notwithstanding. 

Same — Death  of  Insured — Evidence  Considered: 

Insured  had  a  desk  at  the  depot  where  he  was  employed.  On 
Sunday  evening  after  church  time  he  stated  that  he  was  going 
there  to  do  some  work.  He  was  seen  to  go  into  the  depot.  With- 
in a  few  minutes  afterwards  several  hundred  pounds  of  dynamite 
which  had  been  stored  near  his  desk  exploded.  The  depot 
building  was  completely  destroyed.  The  following  day  insured's 
keys  were  found  several  hundred  feet  from  the  depot  and  parts 
of  bones,  which  the  evidence  shows  were  green  human  bones, 
were  found  in  the  locality.    There  was  evidence  to  show  that  such 

ift-Pra-l  (227) 
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an  explosion  would  have  blown  a  human  body  into  atoms.  Held, 
That  this  evidence  was  sufBcient  to  authorize  the  Jury  to  find 
that  insured  was  dead  and  that  he  had  been  killed  by  the  ex- 
plosion. 

Same — Same— Same: 

In  an  action  on  the  policy  of  insurance  it  is  not  necessary  to 
conclusively  show  the  death  of  the  insured.  There  being  suffi- 
cient evidence  to  wanant  a  finding  of  death,  the  finding  of  the 
jury  is  conclusive  notwithstanding  evidence  to  the  contrary. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  society.] 
Knights  of  the  Maccabees  of  the  World  v.  Parsons  (Tex. 
C.  C.  A.) : 

179  Soutl. western  Reporter  (November  3,   1915)   78. 

Mutual  Benefit  Society — Action  on  Policy — Beneficiaries: 

In  a  joint  action  for  funeral  and  death  benefits  against  an 
unincorporated  beneficial  association  by  the  surviving  husband 
and  minor  child  of  the  decedent,  a  member  for  ten  consecutive 
years,  the  rules  of  the  defendant  provided  that  benefits  were 
payable  to  the  decedent's  "widow,"  or.  failing  such  widow,  to 
decedent's  minor  children:  Held,  That  the  surviving  husband 
was  not  entitled  as  a  "widow,"  the  enumerated  beneficiaries  being 
dependent  relatives,  but  since  he  was  liable  for  burial  expense, 
ho  should  receive  the  $50  funeral  benefit,  and  the  $300  death 
benefit  proper  should  be  awarded  to  the  decedent's  minor 
daughter. 

Same — Non-Payment  of  Assessments — Effect: 

A  severance  of  continuity  of  membership  will  not  be  effected 
in  case  of  suspension  for  failure  to  pay  dues  and  reinstatement 
or  rehabilitation  upon  payment  by  a  member  of  dues  in  arrears, 
in  the  absence  of  a  distinct  law  of  the  association  to  that  effect. 
rJiultrment   in   accordance   with   opinion.] 

Herb  v.  Cigar  Makers*  International  Union  of  America  et 
al.    (Phila.   Co.   C.    P.): 

72  The  Legal  Intelligencer  686. 

Mutual  Benefit  Society — Contract — By-Laws: 

Where  the  policy  issued  by  a  mutual  benefit  society  makes 
the  laws  of  the  society  a  part  of  the  contract,  they  must  be  read 
in  connection  with  all  other  clauses  of  the  contract  in  determin- 
ing the  liability  of  the  society. 

Policy — External  and  Violent  Means — Poisoning: 

Poison  taken  into  the  stomach  without  suicidal  intent,  pro- 
ducing death  constitutes  death  by  external,  violent  means. 

Same — Exceptions — Death  from  Overdose  of  Morphine: 

Where  a  policy  provides  for  payment  in  case  of  accidental 
death  cf  the  insured  "in  accordance  with  and  subject  to  each 
and  all  the  provisions  of  the  by-laws"  and  the  by-laws  exempt 
liability  for  death  occasioned  by  the  intentional  or  unintentional 
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taking  of  poison  there  is  no  liability  where  Insured  died  from  an 
overdose  of  morphine,  taken  intentionally,  but  without  suicidal 
intent. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Pixley  V.  Illinois  Commercial  Men's  Association  (111.  App.) : 

51    National    Corporation    Reporter     (November    11, 
1915)  518. 

Beneficiaries — irregularity  of  Designation: 

The  principle  that  a  payment  into  court  is  a  waiver  of  any 
defense  of  irregularity  in  designating  the  beneficiary  applies 
where  the  society  pays  the  money  to  stakeholders  to  hold  until 
the  determination  of  the  title  by  the  courts. 

Same — Testamentary  Designation — Sufficiency: 

An  informal  expression  of  a  desire  by  a  deceased  member 
written  in  lead  pencil  and  signed  by  him,  that  the  proceeds  of 
his  benefit  certificate  should  be  paid  to  a  particular  person  is 
good  as  a  testamentary  designation  as  between  rival  claimants, 
where  the  insurer  has  paid  the  fund  to  stakeholders. 
[Judgment  for  testamentary  designee.] 
Grant  v.  Faires,  Exr.  et  al.  (Phila.  Co.  C.  P.): 

72  The  Legral  Intelligencer  (November  12,  1915)  700. 

Policy — Contract — Consideration : 

In  a  contract  for  insurance,  the  premiums  paid  by  the  in- 
sured constitute  the  consideration  on  his  part,  and  the  risk  of  in- 
curring liability  assumed  by  the  insurer  constitutes  the  consid- 
eration on  his  part. 

Same — Premiums — Retention  by  Insurer: 

If  the  contract  went  into  effect,  whereby  the  risk  attached, 
the  insurer  is  entitled  to  the  premiums  for  the  period  the  con- 
tract was  in  force;  but  if  the  contract  never  went  into  effect  and 
for  that  reason  the  insurer  ran  no  risk  of  incurring  liability,  he 
is  not  entitled  to  retain  the  premiums  unless  intentional  fraud, 
on  the  part  of  the  Insured,  is  what  prevented  the  contract  from 
going  into  effect 

Same— Same — Same : 

If  the  contract  is  rendered  void  by  intentional  fraud  on  the 
part  of  the  insured,  he  is  not  entitled  to  a  return  of  the  pre- 
miums. 

Same — Rescission — Return  of  Premiums: 

Where  the  insurer  brings  an  action  to  cancel  the  contract 
as  void  ab  initio  for  the  reason  that  a  warranty  made  by  the 
insured  is  false,  and  in  such  action  the  insured  shows  that  he 
made  the  warranty  in  good  faith  without  intent  to  defraud,  the 
court  may  require  the  return  of  the  premiums  as  a  condition  to 
the  cancellation  of  the  contract. 

Same — Same — Same : 

Plaintiff  brought  this  action  to  have  the  contract  of  Insur- 
ance declared  annulled,  and  the  trial  court  ordered  judgment 
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declaring  It  annulled  on  condition  that  plaintiff  return  the  pre- 
miums.'  The  findings  of  fact  show  that  defendant  became  a 
member  of  the  society  in  1906,  and  was  lawfully  expelled  there- 
from and  his  contract  thereby  annulled  in  1910.  So  far  as  the 
findings  disclose,  the  contract  was  in  force  until  such  expulsion, 
and  consequently  it  was  error  to  require  a  return  of  the  pre- 
miums theretofore  paid. 

[Juderment   for   defendant   beiow.      Here   reversed    In   favor   of 

plaintiff  society.] 
National  Council  of  Knights  &  Ladies  of  Security  y.  Gar- 
ber  (Minn.  S.  C.) : 

164  Northwestern  Reporter  (November  12,  1915)  512. 

Mutual  Benefit  Society — Qualifications  of  M em bera— By-Laws: 

The  charter  of  an  incorporated  mutual  beneficial  association, 
silent  as  to  making  by-laws,  and  possessing  no  property,  made 
eligible  to  membership  all  persons  of  good  character  over  twenty- 
one  years  of  age  and  provided  for  expulsion  for  infamous  offenses. 
A  by-law  limited  membership  to  members  of  the  Catholic  faith. 
The  plaintiff,  a  man  of  good  character,  over  twenty-one  years  of 
age,  but  not  a  Catholic,  was,  at  the  time  of  his  application,  in- 
formed by  the  president  that  membership  was  restricted  to  Cath- 
olics: Held,  That  the  by-law  was  not  in  confiict  with  the  charter 
and  that  it  was  within  the  power  of  the  association  to  expel  a 
member  for  not  being  a  Catholic. 

[Decree  dissolving  injunction.] 

Bonfitto  V.  The  San  Donato  Mut.  Beneficial  Assn.  of  Al- 
toona  (Blair  Co.  C.  P.): 

72  The  Legal  Intelligencer   (November  19,  1915)    715. 

Action  on  Policy — Proof  of  Loss — Sufficiency  of  Defense: 

The  defense  that  the  proofs  of  death  were  not  satisfactory 
under  the  policy  was  not  open  to  the  defendant  where  it  had 
failed  to  give  notice  in  pursuance  of  a  rule  of  court  that,  if  the 
defendant  "in  a  suit  upon  a  policy  of  insurance  *  *  «  shall 
rely  •  •  •  upon  failure  to  furnish  proof  of  loss  as  required 
by  the  policy,  there  shall  be  added  to  the  plea  a  notice  plainly 
indicating  the  facts  relied  upon." 

Same — Evidence — Death  Certificate: 

The  death  certificate,  giving  peritonitis  as  cause  of  death, 
contained  the  further  statement:     "Contributory.    Abortion,  said 

by  deceased  to  have  been  performed  by  Doctor ."    It  was 

objected  that  the  quoted  statement  was  not  a  proper  part  of  the 
certificate  required  by  statute,  that  it  was  hearsay,  and  incom- 
petent. Held,  That  the  certificate  properly  included  the  words 
"Contributory.  Abortion,"  the  fair  interpretation  being  that  the 
contributing  cause  was  within  the  knowledge  of  the  physician 
and  was  not  hearsay.  The  remainder  of  the  certificate  was 
hearsay. 

Same — Same — Coroner's  Verdict: 

All  of  the  proofs  of  death  furnished  by  plaintiff  were  verified 
June  €,  and  forwarded  and  filed  with  the  insurer  on  June  9.    On 
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July  14  he  procured  and  sent  a  copy  of  the  coroner's  verdict  at 
the  request  of  the  insurer.  Held,  That  this  was  not  furnished 
by  plaintiff  as  a  part  of  his  proofs  of  death,  and  was  not  fur- 
nished by  him  voluntarily,  and  was  not  admissible  as  an  admis- 
sion by  him  of  its  contents. 

Same — Same — Privileged  Communications: 

Under  Sec.  10181  Comp.  Laws  Mich.  1897,  as  amended  by 
Pub.  Acts  1909  No.  234,  relating  to  disclosures  by  physicians,  an 
agreement  by  insured  in  his  policy  to  waive  the  privilege,  on 
behalf  of  himself  and  beneficiaries,  of  objecting  to  such  dis- 
closures, is  invalid,  since  the  statute  creates  the  only  exception 
to  the  prohibition  against  such  testimony. 

Same — Same — Res  Gestae: 

Statements  by  insured  during  her  last  illness  relating  to  the 
cause  thereof  was  not  admissible  as  part  of  the  res  gestae. 

Same — Same — Admission  against  Interest: 

A  nurse  in  attendance  when  insured  made  a  statement  that 
she  had  suffered  an  abortion,  which  was  a  breach  of  the  policy, 
may  testify  as  to  such  admission  as  the  statute  exempting  com- 
munications to  a  physician  does  not  prohibit  a  nurse  from  tes- 
Ufying. 

Same — Conflicting   Evidence — Direction  of  Verdict: 

There  being  some  testimony  tending  to  prove  an  avoidance 
of  the  policy  by  reason  of  insured's  breach  of  its  conditions,  the 
act  of  the  court  in  directing  a  verdict  in  favor  of  the  plaintiff 
was  error. 

[Judgment  for  plaintiff  below.     Here   reversed   In   favor  of  so- 
ciety.] 

Gilchrist  v.  Mystic  Workers  of  the  World  (Mich.  S.  C.) : 

154  Northwestern  Reporter  (November  19,  1915)   575. 

Mutual  Benefit  Society — Knowledge  of  Local  Lodge — Waiver: 

The  act  of  officers  of  a  local  lodge  in  accepting  premiums 
with  knowledge  that  assured  was  living  in  a  state  of  concubinage, 
which,  under  the  by-laws  of  the  association,  forfeited  his  mem- 
bership, was  not  a  waiver,  since  under  Sec.  2755  S.  C.  Civ.  Code 
1912,  it  is  provided:  "No  subordinate  body  or  any  of  its  officers 
or  members  shall  have  the  power  or  authority  to  waive  any  of 
the  provisions  of  the  by-laws  and  constitution  of  the  associacion." 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  asso- 
ciation.] 

Vant  V.  Grand  Lodge  K.  of  P.  of  South  Carolina  (S.  C. 
S.  C.) : 

86  Southeastern  Reporter  (November  20,  1915)  677. 


Suit  to  Cancel   Substituted   Benefit  Certificate — Prematurity  of 

Suit: 

An  action  by  an  original  beneficiary  for  cancellation  of  a 
benefit  certificate  issued  to  a  new  beneficiary,  in  which  the  mem- 
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ber,  the  asaociation  and  the  new  beneficiary  were  joined  as  par- 
ties defendant,  is  prematurely  brought  before  the  death  of  the 
insured. 

[PlaintlfTs  petition  dismissed.] 

Strauch  v.  Strauch  et  al.  (Cuyahoga  [8th]  C.  C): 
36  O.  C.  C.   (November  22,  1916)    140. 

Mutual  Benefit  Society — Contract — Delivery: 

The  provisions  of  the  by-laws  of  a  mutual  benefit  society 
that  no  certificate  shall  be  binding  until  delivery  do  not  apply 
to  a  change,  modification  or  correction  of  a  contract  already  in 
force. 

Same — Misstatement  of  Age — Contract: 

The  by-laws  of  the  society  provided  that  if  the  age  of  a 
member  were  misrepresented  there  should  be  paid  in  event  of 
death  only  such  amount  as  the  premiums  paid  by  the  member 
would  purchase  at  the  established  rates  of  the  society.  Some 
time  after  the  issuance  of  the  certificate  the  society  wrote  in- 
sured that  it  had  information  that  her  age  had  been  misstated 
and  reques'ted  her  to  return  her  certificate  and  demanding  a 
higher  rate.  The  certificate  was  returned  "for  correction*'  and 
the  higher  assessment  paid.  The  certificate  was  never  returned 
by  the  society  to  the  insured.  Held,  That  there  was  a  binding 
contract  for  the  reduced  amount  though  no  new  certificate  was 
in  fact  issued  or  delivered  to  the  assured. 
Same — Assessments — Waiver: 

The  payment  of  a  certain  assessment  being  denied,  evidence 
was  introduced  as  to  the  existence  of  a  custom  of  the  local 
council  of  advancing  assessments  and  allowing  members  to 
repay  same  before  the  middle  of  the  month.  Held,  That  there 
being  no  evidence  that  assured  had  knowledge  of  any  such  cus- 
tom it  could  not  be  considered  as  any  evidence  of  waiver  of  a 
by-law  requiring  assessments  to  be  paid  by  the  last  day  of  the 
month. 
Same — Same — Tender: 

A  mutual  benefit  society  having  plainly  indicated  to  the 
assured  that  it  would  not  receive  assessments  until  she  was  re- 
examined, which  requirement  was  unauthorized,  assured  was 
not  obliged  to  tender  further  assessments,  and  to  so  do  would 
be  without  avail.  However,  upon  recovery  in  such  case  the  in- 
surer would  be  entitled  to  deduct  the  unpaid  assessments. 

[Judgrment  for   plaintiff   below.     Here   reversed   and    new   trial 
granted.] 

Reiter  et  al.  v.  National  Council  of  Knights  and  Ladies 
of  Security  (Minn.  S.  C.) : 

164  Northwestern  Reporter  (November  26,  1915)  665. 

Mutual  Benefit  Society — By-Laws — Amendments: 

While  a  subordinate  lodge  of  a  mutual  benefit  society  re- 
mained a  member  of  the  society  it  was  bound  by  its  by-laws,  and, 
if  those  laws  were  changed,  by  changes  in  them  unless  they 
affected  rights  previously  vested;  but  after  it  seceded  no  further 
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contract  obligation  could  be  imposed  upon  it  without  its  con- 
sent.   Consequently,  amended  laws  that  were  voted  upon  before 
it  seceded,  but  were  not  to  become  operative  until  a  date  later 
than  the  date  of  secession,  were  without  effect. 
[Bill  of  complaint  of  Grand  Court  dismissed.] 
Grand  Court  Foresters  of  America  v.  Court  Michael  An- 
gelo  Buonarotte  No.  144  (N.  J.  Ct.  of  Ch.): 
98    Atlantic    Reporter  (December  2,   1915)   611. 

Application — Occupation — Collusion: 

The  president  of  a  local  council  of  the  defendant  order 
solicited  insured's  application.  He  knew  that  insured  was  em- 
ployed as  a  bartender  and  told  him  he  would  "fix  it  by  putting 
down  his  occupation  as  a  lunch  man."  The  by-law^s  prohibited 
the  acceptance  of  anyone  so  employed,  of  which  plaintiff  and 
the  insured  had  knowledge.  The  by-laws  also  provided  that  no 
act  of  any  officer  of  any  subordinate  lodge  could  be  relied  upon 
as  a  waiver.  Held,  That  the  plaintiff  and  the  assured  having 
colluded  with  ,the  agent  to  obtain  the  issuance  of  the  certificate 
there  could  be  no  recovery. 

Same— Same— -Qualification  of  Members: 

The  by-law  of  a  mutual  benefit  society  excluding  saloon- 
keepers and  bartenders  from  membership  is  a  reasonable  and 
sound  rule. 

Same — Knowledge  of  Agent — Estoppel: 

In  order  to  work  an  estoppel,  proof  of  knowledge  is  essen- 
tial. The  knowledge  of  an  agent  acting  in  collusion  with  an  ap- 
plicant to  deceive  the  insurer  is  not  such  knowledge  as  will 
furnish  the  basis  for  an  estoppel. 

Same — Warranties — Condition  Precedent: 

The  truth  of  a  warranty  is  a  condition  precedent  to  the 
attaching  of  the  risk. 

Same — Fraud — Forfeiture: 

Insured,  because  of  his  occupation,  was  not  entitled  to  mem- 
bership; his  certificate  was  obtained  through  a  fraud  to  which  he 
was  a  party;  the  beneficiary  also  knew  of  the  deception  prac- 
ticed; the  insurer  had  no  knowledge  thereof  until  after  the  in- 
sured's death,  when  it  promptly  asserted  its  position  and  tender 
back  of  the  premiums.    Held,  That  there  could  be  no  recovery. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  asso- 
ciation.] 
Klein  V.  Supreme  Council  of  Loyal  Assn.  (N.  Y.,  App.  Tr.) : 
165  New  York  Supplement  (November  29,  1915)   680. 

Foreign  Company — Service  of  Process — Estoppel: 

A  foreign  mutual  benefit  association,  having  reinsured  the 
risks  of  an  authorized  foreign  mutual  benefit  association  and 
having  collected  premiums  on  policies  issued  by  such  latter 
association  is  estopped  from  setting  up  its  failure  to  comply  with 
Sec  3555,  Gen.  St.  Minn.  1913,  requiring  the  appointment  of  the 
insurance  commissioner  as  agent  for  service  of  process,  and  from 


Digiti 


zed  by  Google 


234  DIGEST  OP  INSURANCE  CASES.       IVol.  XXIX. 

asserting  that  senrice  on  the  commissioner  did  not  confer  Juris- 
diction upon  the  court  to  hear  and  determine  the  action. 

Same — ^Transaction  of  Bu8inea»^Reinsurance: 

The  assumption  of  liability,  in  the  form  of  reinsuring  exist- 
ing insurance  contracts  and  the  collection  of  premiums  due 
thereon  from  members  residing  in  the  state,  and  to  thus  keep 
and  maintain  the  contracts  in  force,  constituted  the  "transaction 
of  business"  in  this  state. 

[Motion   to   set  aside   summons   denied   below.     Here  affirmed 
against  association.] 

Kulberg  v.  Fraternal  Union  of  America  (Minn.  S.  C.) : 

154  Northwestern  Reporter  (December  3.  1915)  749. 


Action  on  Poiicy — Sufficiency  of  Compiaint: 

A  complaint  substantially  following  the  code  and  alleging 
that  the  policy  was  for  five  years  or  for  life,  and  giving  the  date 
of  the  death  of  the  insured  during  the  five  years  after  the  issu- 
ance of  the  policy,  is  sufficient. 

Same — M  isrepresentation — Statute : 

Sec.  4672  Ala.  Code  1907,  provides  that  misrepresentation 
shall  not  be  cause  for  forfeiture  unless  material.  Sec.  4562 
exempts  "secret  benevolent"  orders.  Held,  That  a  benefit  so- 
ciety, unless  a  "secret  benevolent"  institution,  would  not  be  re- 
lieved from  the  operation  of  Sec.  4572. 

Same — Nature  of  Contract — Evidence: 

The  fact  that  the  policy  covered  injuries  not  resulting  in 
death  and  provided  a  graduated  amount  in  case  of  death  within 
the  first  five  years  did  not  prevent  its  being  a  policy  upon  the 
life  of  the  insured. 

Same — Directed  Verdict: 

In  an  action  on  a  policy  of  life  insurance  where  the  plain- 
tiff proved  the  material  averments  of  the  complaint  and  the  de- 
fendant did  not  prove  the  material  averments  of  its  special  pleas, 
a  directed  verdict  for  the  plaintiff  was  proper. 

S^me — Affray — Evidence  Considered: 

Where  insured  was  shot  by  another  before  he  did  anything 
to  his  assailant  except  curse  and  abuse  him,  he  was  not  killed 
while  engaged  in  an  affray. 

[Judgrment  for  plaintiff  below.     Here  afflrmed  against  society.] 
Eminent  Household   of  Columbian   Woodmen   v.   Qallant 
(Ala.  S.  C.) : 

69  Southern  Reporter   (December  4,  1916)    884. 

Application — Acceptances-Estoppel : 

A  mutual  benefit  society  having  continued  to  accept  dues 
from  the  time  of  the  making  of  the  application  for  a  period  of 
more  than  two  years  will  be  estopped  from  denying  that  the 
application  had  been  accepted,  and  a  contract  made. 
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Mutual  Benefit  Society — ^AMeeements — Agency: 

The  secretary  of  a  local  lodge  of  a  mutual  benefit  society  in 
accepting  dues  is  the  agent  of  the  grand  lodge  of  the  society, 
and  his  acts  contrary  to  instructions  will  be  binding  on  the 
society. 
Application — Acceptances-Estoppel : 

Where  insured  applied  for  Class  B  membership  and  waived 
any  benefits  he  would  be  entitled  to  until  his  application  was 
approved,  and  the  application  was  never  approved  for  that 
class  but  the  local  agent  had  accepted  dues  from  him  until  he 
became  insane,  the  society  would  be  estopped  to  deny  that  a 
contract  in  Class  B  existed  and  would  be  charged  with  having 
waived  the  provision  of  its  laws  that  no  liability  should  attach 
until  the  application  was  accepted. 
Same — Same-— Same : 

Where  the  secretary  of  the  local  lodge  collected  and  re- 
mitted dues  from  the  insured  and  always  reported  him  as  a 
member  of  a  certain  class,  the  society,  whose  by-laws  contained 
provisions  for  the  audit  of  subordinate  accounts  which  properly 
followed  would  have  disclosed  the  facts,  will  not  be  heard  to 
say  that  there  was  no  contract  for  membership  in  that  class. 

Mutual   Benefit  Society — Unauthorized  Acts  of  Agent — Ratifica- 
tion: 
Although  the  acts  of  an  agent  are  in  excess  of  his  authority 

such  acts,  if  ratified,  are  binding. 

Same — Action  on  Policy — Instruction: 

An  instruction  that  there  could  be  no  recovery  unless  the 

by-laws  had  been  fully  complied  with,  without  stating  that  a 

full  compliance  could  be  waived  by  the  insurer,  was  erroneous. 

[Judgment  for  plaintiff  below.     Here  aflirmed  against  society.] 

Frank  v.   Switchmen's   Union  of  North  America    (Wash. 

S.  C.) : 

152  Pacific  Reporter  (December  6,  1916)   612. 

Suit  for  Receiver — Nature  of  Proceeding: 

A  bill  by  members  of  a  mutual  benefit  society  seeking  to 
have  a  receiver  appointed  is  not  a  creditor's  bill. 

Same — ^T rusts — Equitable  Jurisdiction: 

A  fund  accumulated  by  an  incorporated  mutual  benefit  so- 
ciety, organized  to  make  provision  for  the  dependents  of  mem- 
bers upon  their  deaths  and  not  for  profit  is  in  the  nature  of  a 
trust  fund  over  which  equity  has  jurisdiction. 

Same— Appointment  of  Receiver: 

The  evidence  showing  that  a  mutual  benefit  society  has 
reached  a  stage  where  it  is  unable  to  continue  business  for  any 
length  of  time  owing  to  loss  of  young  members  and  increasing 
mortality,  a  receiver  will  be  appointed  to  take  over  its  assets. 

8ame-^urltdlction: 

That  the  laws  of  the  state  of  Missouri  prohibited  the  ap- 
pointment of  a  receiver  for  a  corporation  organized  under  the 
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laws  of  that  state  by  any  other  than  the  courts  of  that  state 
could  only  be  taken  advantage  of  by  the  state  acting  through  its 
attorney  general  and  could  not  be  objected  to  by  the  corporation. 

Same — Mismanagement — Expenses: 

The  expenses  of  a  meeting  held  pursuant  to  the  direction  of 
the  couii:  for  the  purpose  of  forming  a  plan  for  rehabilitation 
were  properly  allowed  and  the  payment  thereof  would  not  be 
made  the  basis  of  a  charge  of  mismanagement. 

Same — Same — Salaries: 

The  court  having  directed  that  salaries  of  officers  be  re- 
duced to  living  wages,  it  was  improper  to  continue  to  pay  sal- 
aries on  the  basis  that  they  were  paid  when  the  society  was  in 
a  flourishing  condition. 

[Decree  appointingr  receiver.] 

Dill   et  al.   v.   Supreme  Lodge  Knights  of  Honor   (U.   S. 
D.  C,  Mo.): 

226  Federal  Reporter   (December  9,  1915)   807. 

Action  on  Policy — Evidence — Report  of  Medical  Examiner: 

In  an  action  on  a  mutual  benefit  certificate,  a  report  of  the 
medical  examiner  was  properly  received  in  evidence  where  it 
was  expressly  made  a  part  of  the  contract. 

Beneficiary— "Wife"— Divorcee: 

That  the  beneficiary  had  remarried,  within  three  years  after 
divorce  contrary  to  the  laws  jDf  Vermont  in  which  state  the 
divorce  was  granted,  would  not  prevent  her  from  recovering  on 
the  benefit  certificate  on  the  life  of  her  second  husband,  as  his 
wife,  her  remarriage  having  taken  place  in  Missouri  and  being 
valid  there. 

Action  on  Policy — Murder  of  Insured — Burden  of  Proof: 

The  policy  provided  that  if  the  member's  death  should  occur 
by  the  hands  of  the  beneficiary  there  could  be  no  recovery.  Held, 
That  this  provision  was  a  condition  subsequent  to  be  pleaded  and 
proved  by  the  defendant,  and  it  was  not  necessary  for  the  bene- 
fici.iry  to  negative  such  fact. 

Same — Same — Same: 

In  an  action  on  a  policy  where  a  defendant  alleges  that  the 
beneficiary  caused  the  death  of  the  insured  the  burden  of  proving 
such  to  be  the  fact  rests  on  it  and  the  presumption  of  innocence 
should  be  considered  as  evidence  in  favor  of  the  beneficiary. 
And  the  fact  that  the  beneficiary  is  not  a  party  to  the  record 
would  not  change  this  rule,  she  being  the  real  party  in  interest. 

Same — Statement  of  Medical   Examiner — Evidence: 

The  statement  of  the  insurer's  physician  in  his  report  after 
examining  the  insured  that  insured  did  not  have  a  certain  dis- 
ease is  to  be  taken  as  an  admission  against  the  insurer. 

[Juderment  for  plaintiff  below.     Here  affirmed  a^rainst  society.] 
Patterson's  Admr.  v.  Modern  Woodmen  of  America   (Vt. 
S.  C): 

95  Atlantic  Reporter  (December  9,  1915)   692. 
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Action  on  Policy — Proof  of  Lost — Waiver: 

Where,  after  insured  had  been  absent  and  unheard  of  for 
more  than  seven  years,  his  wife  made  proof  of  such  facts  to  the 
insurer  no  objections  were  made  to  the  proofs  as  such  and  no 
request  for  further  proof  was  made.  The  proofs  submitted  were 
acted  upon  and  the  claim  was  rejected  in  toto.  Held,  That  the 
provision  for  proofs  of  loss  was  made  for  the  benefit  of  the  in- 
surer and  could  be  waived  by  it.  By  retaining  the  proof  with- 
out objection  any  defect  or  insufficiency  was  waived. 

Same — Disappearance — Death — Evidence: 

Letters  of  administration  issued  under  authority  of  a  statute 
relating  to  absentees  may  not  be  introduced  in  an  action  on  an 
insurance  policy  to   prove   the  death   of   an   insured   who  has 
disappeared. 
Same — Limitation  of  Action — Statute: 

Statutes  governing  the  time  of  bringing  suits  upon  policies 
have  no  application  to  fraternal  benefit  societies. 
Same — Same: 

Where,  after  suit  was  commenced,  the  claim  was  repudiated 
in  toto,  the  insurer  could  not  complain  that  suit  was  prema- 
turely brought,  there  being  no  provision  in  the  by-laws  or  con- 
tract with  reference  to  time  for  suing,  the  only  provision  being 
that  claims  were  payable  within  ninety  days  after  allowance. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 
Werner  v.  Fraternal  Bankers'  Reserve  Soc.  (la.  S.  C.) : 

154  Northwestern  Reporter  (December  10,  1915)   773. 

Asaeesmente — Delinquency — Waiver: 

The  clerk  of  a  local  camp  of  a  mutual  benefit  society  being 
charged  with  the  collection  and  transmission  of  dues  binds  the 
society  by  accepting  dues  then  delinquent. 

Same — Same — Same : 

The  clerk  of  the  local  camp  of  a  mutual  benefit  society  being 
charged  with  forwarding  health  certificates  of  delinquent  mem- 
bers binds  the  society  by  accepting  dues,  then  delinquent,  with- 
out demanding  a  proper  health  certificate. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Crumley  et  al.  v.  Sovereign  Camp  of  Woodmen  of  the 
World  (S.  C.  S.  C): 

86  Southeastern  Reporter  (December  11,  1915)  964. 

Parol  Contract— Validity: 

An  oral  contract  of  insurance  is  valid. 
Same — Evidence  Considered: 

The  members  of  a  mutual  benefit  association  were  advised 
that  their  policies  would  be  transferred  to  the  defendant  associa- 
tion. Thereafter  deceased  paid  a  monthly  assessment  to  the 
agent  of  the  defendant  which  assessment  was  forwarded  to  de- 
fendant. Held,  That  this  evidence  was  sufficient  to  show  a  parol 
contract  by  and  between  the  deceased  and  the  defendant. 
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Policy— Violation  of  Order  of  Insurance  Department— Validity  of 
Contract: 


When  a  statute  or  valid  regulation  in  restraint  of  an  in- 
surer's action  is  made  for  the  protection  of  a  policyholder  a  re- 
covery may  ordinarily  be  had  though  the  contract  Is  in  breach 
of  the  regulation. 

Action  on  Policy — Evidence — Reinsurance: 

In  an  action  on  a  policy  taken  over  from  a  defunct  com- 
pany, testimony  of  payment  of  an  assessment  to  an  agent  of 
such  defunct  company  was  not  incompetent,  there  being  evidence 
that  it  was  accepted  on  behalf  of  the  reinsurer. 

Same— Evidence — Conclusions  of  Witness: 

A  sUtement  in  a  deposition  that  "my  mother  kept  up  the 
Royal  Benefit  Society  policy  with  the  new  company"  is  not 
objectionable  as  a  conclusion  of  the  witness,  it  being  open  to  the 
interpretation  that  the  mother  kept  up  the  premium. 

Same — Sarr.e — Underwriting : 

Testimony  by  the  state  insurance  commissioner  as  to  the 
ponuineness  of  the  underwriting  of  the  secretary  of  the  defend- 
ant insurance  association  was  competent,  notwithstanding  the 
commisRioner  had  never  seen  the  secretary  write,  since  a  knowl- 
edge of  a  signature  may  be  acquired  by  examination  of  letters 
and  documents  known  to  be  authentic. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Morgan  v.  Royal  Benefit  Society  et  al*.  (N.  C.  S.  C): 

86  Southeastern  Reporter  (December  11,  1910  975. 

Application — Use  of  intoxicants — Habits: 

In  answer  to  the  question:  "Do  you  ever  use  intoxicating 
liquors?"  insured  answered  "None."  Held,  That  this  question 
was  not  equivalent  to  the  question  whether  the  insured  was  a 
total  abstainer,  but  had  reference  to  his  habit,  practice  or 
custom. 

[Society's  motion  for  judgment  notwithstanding  verdict  is  over- 
ruled.] 

Nydes   v.    Royal    Neighbors   of   America    (Allegheny    Ck>. 
C.  P.) : 

63  Pittsburgh  Legal  Journal  (December  11.  1916)  748 

Disappearance — Death — ^Accrual  of  Action: 

Where  absence  for  seven  years  Is  relied  upon  the  cause  of 
action  does  not  arise  upon  the  death  of  the  absentee  but  when 
evidence  of  his  death  was  furnished;  in  such  case  the  plaintifP 
can  furnish  no  satisfactory  evidence  of  death  until  after  the 
lapse  of  seven  years. 

Same — Same — Proof  of  Death: 

Where  seven  years  absence  Is  relied  upon  to  show  death 
proofs  of  death  need  not  be  presented  until  the  lapse  of  that 
time;  in  such  case  the  plaintiff  is  not  in  a  position  to  prove  the 
fact  of  death  without  the  aid  of  the  statutory  presumption. 
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Same— -Same— Evidence : 

Where  the  fact  of  a  person's  death  is  shown  by  the  presump- 
tion from  seven  years  unexplained  absence,  a  letter  written  by 
him  at  the  time  of  disappearing  in  which  he  stated  he  was  going 
to  drown  himself  is  competent  as  part  of  the  res  gestae  to  prove 
the  time  of  death. 

Same— Same — Same : 

That  insured  some  seven  months  preceding  the  time  of  his 
disappearance  had  attempted  to  commit  suicide  was  admissible 
as  tending  to  show  the  state  of  his  mind  at  the  time  of  his  dis- 
appearance and  the  probability  of  his  death  at  that  time. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Benjamin  v.  District  Grand  Lodge  No.  4  Independent  Or- 
der of  B'Nai  B'Rlth  (Cal.  S.  C.) : 

152  Pacific  Reporter  (December  13,  1916)   781. 

Action  on  Policy — Aseesements — Question  for  Jury: 

Whether  a  registered  letter  sent  from  Boston  at  8:50  A.  M., 
January  7,  was  received  at  Marlborough  before  the  death  of  in- 
sured on  January  8,  at  11:20  A.  M.,  was  a  question  of  fact. 

Same — Same — Waiver: 

The  policy  and  by-laws  required  assessments  to  be  paid  with- 
in thirty  days  after  notice.  They  also  required  a  health  certifi- 
cate where  assessments  were  tendered  after  that  time.  Insured 
had  been  a  member  for  eleven  years  and  fifty-eight  assessments 
had  been  received  from  him  after  the  expiration  of  thirty  days 
from  notice  and  no  health  certificate  required.  Held,  That  under 
this  evidence  it  was  a  question  for  the  Jury  as  to  whether  or  not 
payment  within  thirty  days  after  notice  had  been  waived. 
Same — By-Laws — Waiver : 

Ofllcers  of  a  mutual  benefit  association  have  no  authority  to 
waive  its  by-laws  so  far  as  they  relate  to  the  substance  of  the 
contract.    However,  the  society  itself  may  waive  its  by-laws. 

Same^Forfeiture — Burden  of  Proof: 

The  burden  of  proving  that  a  member's  rights  under  his  cer- 
tificate had  been  forfeited  by  reason  of  a  failure  to  comply  with 
its  terms  rests  upon  the  insurer. 
[Judgment  for  plaintiff.] 

Crowley  v.  A.  O.  U.  Widows  &  Orphans'  Pund  (Mass.  S. 
J.  C.) : 

110  Northeastern  Reporter  (December  14»  1916)   276. 

Mutual  Benefit  Society — Beneficiaries — Vested  Interest: 

Owing  to  the  nature  of  a  mutual  benefit  association  the  per- 
son designated  as  beneficiary  has  a  mere  expectancy  and  not  a 
right  in  the  anticipated  benefits.  Such  right  is  not  one  of  prop- 
erty yet  it  is  of  sufiScient  potentiality  in  law  or  in  equity  to  per- 
mit contracts  and  other  obligations  in  reference  thereto  which 
are  binding  and  enforceable  in  equity  after  the  happening  of  the 
event  which  automatically  enlarges  the  contingent  interest  to  a 
vested  right. 
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Same — Same — Ante-Nuptiai   Contract: 

An  ante-nuptial  contract  whereby  the  husband  agreed  to  take 
out  a  benefit  certificate  in  favor  of  his  intended  wife  was  not  ful- 
filled by  taking  out  a  certificate  in  her  name,  and  thereafter 
changing  the  beneficiary  without  the  knowledge  or  consent  of  the 
wife,  although  such  change  was  within  the  legal  power  of  the 
husband. 
Same — Same — Same— Trusts : 

As  between  insured's  wife,  who  was  designated  as  bene- 
ficiary in  consideration  of  marriage,  and  the  person  to  whom  the 
Insurance  was  subsequently  made  payable,  the  wife  was  the 
holder  of  an  equity  prior  in  time  and  therefore  in  right,  but  with 
the  death  of  the  husband  the  interest  of  the  last  named  benefi- 
ciary became  a  legal  vested  right,  and  the  wife's  right  to  specific 
performance  of  the  ante-nuptial  contract,  in  the  absence  of  an 
allegation  of  the  last  beneficiary's  knowledge  of  her  equity  was 
at  an  end.  It  follows  that  no  trust  attached  to  the  fund  in  the 
hands  of  the  last  beneficiary. 

[Decree  for  last  named  beneficiary  below.     Here  afllrmed  ag:ainst 
wife.] 

Ryan  v.  Boston  Letter  Carrier's  Mut.  Benefit  Assn.  et  al. 
(Mass.  S.  J.  C): 

110  Northeastern  Reporter   (December  14,  1915)   281. 

Action  on  Policy — Suicide — Question  for  Jury: 

The  policy  excepted  liability  "if  the  member  holding  this 
certificate  should  die  by  his  own  hand  or  act,  whether  sane  or 
insane."  Insured  having  been  arrested  for  theft  procured  a  bot- 
tle of  carbolic  acid  and  on  the  following  day  was  found  dead  from 
carbolic  acid  poisoning.  Shortly  before  he  took  poison  he  left  a 
note  in  his  room  saying  that  he  was  guilty  of  the  charge  against 
him.  Witnesses  testified  that  for  some  weeks  before  his  death 
and  especially  after  his  arrest  they  observed  evidence  of  failing 
mental  power  which  they  described.  Held,  That  under  the  evi- 
dence it  was  for  the  jury  to  say  as  to  whether  or  not  insured's 
mind  was  so  unbalanced  that  he  did  not  know  the  nature  or  con- 
sequences of  his  act. 

Same — Same — Insane  Acts: 

If  insured,  at  the  time  he  took  his  life  was  so  insane  that 
he  did  not  know  that  he  was  taking  his  life,  or  that  his  act  would 
result  in  death,  or  if  he  did  not  have  sufiflcient  power  of  will  to 
govern  his  actions  by  reason  of  some  insane  impulse,  the  in- 
surer was  liable  notwithstanding  a  provision  exempting  suicide, 
sane  or  insane. 

[Judgment  for  plaintiff  below.     Here  affirmed  agrainst  society.] 
Sovereign  Camp  Woodmen  of  the  World  v.  Ethridge  (Ky. 
C.  A.) : 

179  Southwestern  Reporter  (December  15,  1915)  1022. 

Mutual    Benefit    Society — Increase    of   Assessments — Full    Faith 

and  Credit: 

The  refusal  of  a  New  York  court  to  hold  that  a  Massachu- 
setts mutual  benefit  society  had  the  right,  under  the  reserved 
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power  to  amend  by-laws,  to  Increase  its  assessment  rates,  the 
Massachusetts  courts  authorized  Increase  of  rates  in  such  case, 
was  a  violation  of  the  full  faith  and  credit  clause  of  the  Federal 
Constitution;  and  the  decision  of  the  Massachusetts  court  would 
control  the  right  of  the  company  to  increase  assessments  as 
against  members  of  a  subordinate  lodge  in  the  State  of  New 
York. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Supreme  Council  of  the  Royal  Arcanum  v.  Green  (U.  S. 

S.  C): 

36  Supreme  Court  Reporter  (July  15,   1915)    724. 
46  Insurance  Law  Journal  (June.  1915)  649. 

Policy — ^Astessmenta — "Then" : 

The  certificate  of  insured  provided:  "If  said  party  ♦  ♦  ♦ 
shall  become  delinquent  in  payments  due  the  association 
♦  *  ♦  then  this  certificate  shall  be  null  and  void."  Held, 
That  the  word  "then"  was  evidently  used  as  a  conjunction  and 
meant  "in  that  case;  in  consequence,  as  a  consequent,  therefore; 
for  this  reason."  No  affirmative  act  on  the  part  of  the  asso- 
ciation was  necessary  to  terminate  the  insurance.  The  clause 
as  a  whole  in  the  clearest  possible  language  declares  that,  upon 
delinquency  in  payments,  the  certificate  shall  be  (not  become) 
null  and  void. 

Same — Same — Forfeiture: 

The  conditions  declaring  a  certificate  of  insurance  ipso  facto 
void  upon  the  omission  to  pay  dues,  assessments  or  premiums 
at  the  time  exacted  are  valid. 

Same — Rule  of  Conttructlcn: 

Though  language  employed  in  a  contract  of  insurance  Is  to 
be  strictly  construed  against  the  insurer  its  ordinary  and  natural 
meaning  Is  not  to  be  perverted. 

[Judgment    for   association    below.     Here   affirmed    in    favor   of 
association.] 

Munger  v.  Brotherhood  of  American  Yeomen  (Iowa  S.  C.) : 

154  Northwestern  Reporter   (December  17.  1915)   879. 

Application — Breach  of  Warranty — Estoppel: 

The  answers  to  the  questions  asked  by  the  local  medical 
examiner  were  copied  upon  the  benefit  certificate  and  were  made 
a  part  of  it.  It  was  expressly  provided  that  the  insured  war- 
ranted the  answer  to  be  true  and  that  they  should  be  held  to  be 
warranties.  Insured  stated  that,  he  had  never  had  heart  trouble 
or  any  disease  of  the  stomach  or  bowels  and  that  he  had  not 
consulted  a  physician  within  the  last  ten  years.  As  a  matter  of 
fact  he  had  had  a  severe  attack  of  typhoid  fever  in  1905.  In- 
sured had  previously  been  examined  for  insurance  in  another 
society  and  had  stated  in  his  examination  which  had  been  taken 
by  the  same  physician  as  examined  him  for  insurance  in  the  de- 
fendant society,  that  he  had  an  attack  of  typhoid  fever  in  1900 
and  had  completely  recovered.  Held,  That  the  statements  hav- 
ing been  made  warranties  their  untruth  operated  as  an  express 
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breach  of  the  contract;  that  the  society  may  have  had  knowl- 
edge through  the  medical  examiner;  that  the  Insured  had  stated 
that  he  had  typhoid  In  1900,  would  not  preclude  it  from  resisting 
liability  because  of  the  breach  of  the  warranty.  The  society 
may.  hare  been  willing  to  accept  him  had  he  In  fact  suffered  the 
disease  in  1900,  and  unwilling  to  take  him  where  the  disease  in 
tect  occurred  in  1905. 

[Judgment  for  plaintiff  below.    Here  xeyened.] 
Brotherhood    of    American    Teomen    t.    Fordham    (Ark. 
S.  C.) : 

180  Southweetem  Reporter  (December  22,  1916)   206. 

Mutual  Benefit  Society — Suspenaion — Estoppel: 

That  a  member  of  a  mutual  benefit  society  signed  an  appli- 
cation for  reinstatement  does  not  estop  him  from  asserting  that 
his  suspension  was  unlawful. 

Same — Remedies — Waiver: 

A  member  of  a  mutual  benefit  society  Is  not  required  to 
eichaust  the  remedies  provided  by  the  by-laws  of  the  society 
when  the  socletyi  on  presentation  of  his  claim,  denies  liability. 

Same— "Total  Disability"— Construction: 

Total  disability,  within  the  meaning  of  a  policy  of  accident 
insurance,  does  not  mean  absolute  physical  inability  to  perform 
any  kind  of  work. 

[Judsrment  for  plaintiff  below.     Here  revereed  against  eociety.] 
Kelly  V.  Supreme  Court  of  the  Independent  Order  of  For 
esters  (111.  App.) : 

61  National  Corporation  Reporter  (Dea  23.  1916)  778. 

Action  on  Policy — Forfeiture— Burden  of  Proof: 

In  an  action  on  a  benefit  certificate  the  burden  is  on  the 
society  to  prove  a  forfeiture  and  failure  to  pay  the  required 
assessments.  In  such  case  the  society  must  make  proof  in  ac- 
cordance with  its  answer  and  it  may  not  depart,  aa  appeal,  from 
the  theory  adopted  by  it  on  the  trial  court 

[Judsrment  for  plaintiff  below.    Here  afilrmed  against  society.] 
White  V.  Mutual  Brothers  &  Sisters  of  Mysterious  Ten 
(Kansas  City  C.  A.): 

180  Southwestern  Reporter  (December  29,  1916)   406. 

Mutual  Benefit  Association — Remedies: 

A  provision  in  an  application  for  insurance  in  an  unincor- 
porated association  that  the  action  of  the  superintendent  or  of 
the  directors  of  the  association  should  be  final  was  void  as 
against  public  policy,  in  that  it  denied  the  right  to  resort  to  the 
courts. 

Same — Same: 

While  the  decision  of  the  tribunals  established  by  a  corpo- 
ration are  conclusive  as  to  internal  affairs  of  the  corporation, 
the  contract  rights  of  a  member  under  a  benefit  certificate  in 
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such  corporation  are  not  internal  affairs,  and  resort  may  be  had 
by  the  member  or  his  beneficiary  to  the  courts  of  law,  not- 
withstanding. 

Same — Same: 

Having  filed  claim  with  the  superintendent  of  the  associa- 
tion in  pursuance  of  the  rules,  the  beneficiary  on  rejection  of  the 
claim  could  sue  thereon,  notwithstanding  the  proYisions  of  the 
rules  attempting  to  take  away  that  remedy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  asaocia- 
Uon.] 

Zaremba  v.  International  Harvester  Corp.  (Wis.  S.  C.) : 

165  Northwestern  Reporter  (December  81,  1916)  114. 

Application — Misrepresentation — ^Waiver: 

The  evidence  showed  that  insured  was  intoxicated  at  the 
time  he  made  application  to  become  a  member  and  when  he 
was  initiated  as  a  member,  and  that  he  continued  to  use  intoxi- 
cants and  attended  meetings  of  the  lodge  when  under  the  influ- 
ence of  liquor,  and  that  the  society's  officers  knew  of  his 
condition  and  habits  but  continued  to  receive  his  dues  and  assess- 
ments without  objection.  Held,  That  this  evidence  was  sufficient 
to  show  a  waiver  of  the  false  statements  in  the  application 
and  that  insured  did  not  use  intoxicating  liquors  to  excess. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa^ 
Uon.] 

fYaternal  Aid  Assn.  v.  Gremminger  (Ind.  S.  G.) : 

110  Northeastern  Reporter  (January  4,  1916)   546. 

Application — Misrepresentation — Forfeiture: 

Insured,  in  his  application,  warranted  his  answers  to  the 
several  questions  therein  to  be  true,  and  agreed  that  such 
answers  should  constitute  a  part  of  the  contract  and  should  be 
binding  upon  him  and  his  beneficiary,  and  that  any  false  state- 
ments should  render  the  contract  null  and  void  and  forfeit  the 
rights  of  himself  and  beneficiary  under  the  policy.  Heldt  That 
all  persons  who  are  competent  are  at  liberty  to  contract  with 
each  other  as  they  may  desire  and  the  courts  will  enforce  such 
contracts,  if  legal  and  not  against  public  policy,  when  called 
upon  so  to  do.  A  thing  enters  contracts  where  it  is  expressly 
agreed  that  the  application  shall  be  a  part  of  the  policy  and 
that  the  statements  are  warranted  to  be  true,  such  statements 
will  be  deemed  material,  and,  if  proven  to  be  false  there  can  be 
no  recovery,  whether  they  were  made  innocently  or  not 

Same — Same — Same: 

Insured  stated  in  his  application  that  he  had  never  received 
sick  benefits  from  any  other  society  and  that  he  had  never 
applied  to  any  company  for  insurance  without  receiving  the 
exact  kind  applied  for.  These  statements  were  untrue.  Held, 
That  whether  they  be  construed  as  representations  or  warran- 
ties they  were  made  with  reference  to  matters  material  to  the 
risk  and  afforded  ground  for  rescission  of  the  contract 
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Policy^Rula  of  Conttniction: 

A  contract  of  insurance  being  in  writing  its  constmction  was 
exclusively  for  the  court. 

Action  on  Policy — Rescission — Reasonable  Time: 

Where  there  was  no  dispute  with  reference  to  the  time  the 
insurer  acquired  knowledge  of  the  misrepresentations  of  insured 
the  question  as  to  whether  there  was  a  timely  rescission  of  the 
contract  was  exclusively  for  the  court 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Supreme  Lodge  of  Modem  American  Fraternal  Order  v. 
Miller  (Ind.  App.): 

110  Northeastern  Reporter  (January  4.  1916)   566. 

Mutual  Benefit  Society — Reorganisation — Beneficiaries: 

The  reorganization  of  an  Insurance  association  under  the 
laws  of  Ohio,  limiting  the  class  of  persons  from  which  a  member 
may  select  or  designate  the  beneficiary  of  his  policy,  does  not 
afreet  a  policy  theretofore  issued  nor  change  the  designation  of 
a  beneficiary  which  was  valid  when  made. 

Same— Same — Same : 

The  holder  of  a  policy  in  a  reorganized  insurance  association 
may  change  the  beneficiary  thereof  to  conform  to  the  restrictive 
provisions  of  an  amended  statute  or  constitution  and  by-laws  of 
the  society,  and  such  change  may  be  elTected  by  the  concurrent 
election  of  the  policyholder  and  the  association  to  treat  the 
policy  as  subject  to  and  controlled  by  such  statutes  and  the 
new  constitution  and  by-laws  of  the  reorganized  association,  in- 
cluding a  limitation  of  the  benefits  of  such  policy  to  a  specified 
class  of  persons. 

Same — Beneficiary— Change  of  Designation: 

The  beneficiary  named  in  the  policy  of  a  fraternal  insur- 
ance association  has  no  vested  interest  therein  during  the  life 
of  the  policyholder,  and  the  latter  may,  within  the  limits  pre- 
scribed by  law  and  the  constitution  and  by-laws  of  the  associa- 
tion, change  his  beneficiary  at  will. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    de- 
fendant.] 

Lentz  V.  Fritter  (Ohio  S.  C): 

110  Northeastern  Reporter  (January  4,  1916)  687. 

Application — Misrepresentations — Forfeiture: 

By  the  terms  of  the  benefit  certificate  it  was  provided  that 
the  questions  and  answers  in  the  medical  examination  ^ould 
constitute  a  part  of  the  contract,  and  that  such  questions  and 
answers  were  warranties,  the  untruth  of  which  would  render 
the  contract  void.  Held,  That  this  constituted  a  valid  agreement 
and  as  to  material  false  representations  by  the  insured  would 
render  the  policy  void. 

Same — Consultation  with  Physician — Examination  for  Pension: 

The  application  contained  the  question:  "Have  you  within 
the  past  five  years  consulted  or  been  under  the  care  of  any 
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physician  or  phTBlcians.  Held,  Tliat  the  act  of  insured  in  sub- 
mitting to  an  examination  by  a  physician  for  the  purpose  of 
applying  for  a  pension  could  not  be  considered  a  consultation 
with  a  physician  or  a  condition  of  being  "under  the  care  of  a 
physiciui  within  the  meaning  of  the  question. 

8am»— Rule  of  Construction: 

The  language  of  a  question  in  an  application  for  insurance 
is  to  be  read  in  its  plain,  ordinary,  and  natural  signification. 

Same— ^Allmanf—Deflnltion : 

The  word  "ailment"  means  something  which  substantially  im- 
pairs the  health  of  the  applicant,  materially  weakens  the  vigor  of 
his  constitution  or  seriously  deranges  his  vital  functions. 

Same— Same — Evidence  Considered: 

Although  insured  had  chronic  rheumatism  preceding  the 
making  of  the  application  it  could  not  be  said  as  a  matter  of  law 
that  she  had  any  serious  ailment,  where  the  physician  who  at- 
tended her  stated  that  she  did  not  have  any  heart  trouble  at 
the  time  and  that  he  could  not  say  that  her  condition  was  perma- 
nent and  that  she  might  grow  better. 

[Judgment  for  plalntUt  below.     Here  affirmed  against  InBurer.] 
National  Americans  v.  Ritch  (Ark.  S.  C.) : 

180  Southwestern  Reporter  (January  6,  1916)   488. 

Mutual  Benefit  Society — ^Action  on  Policy — Parties: 

Where  by  the  terms  of  a  mutual  benefit  certificate  the  pro- 
ceeds are  payable  to  the  insured's  widow  and  children  the  action 
was  properly  brought  by  them  rather  than  by  insured's  admin- 
istrator. 
Same — Withdrawal — Question  for  Jury: 

Whether  insured  had  voluntarily  resigned  as  a  member  pre- 
sented a  question  of  fact  for  the  jury,  the  evidence  confiicting, 
notwithstanding  he  had  expressed  such  an  intention  to  the  offi- 
cers of  the  society. 

Same — Expulsion — Notice: 

The  by-laws  of  the  society  provided  that  before  expulsion 
for  non-payment  of  assessments  a  member  must  be  notified  of 
his  indebtedness  and  of  the  time  when  he  would  be  expelled. 
The  evidence  failed  to  show  that  such  notice  was  given.  Held, 
That  in  the  absence  of  such  showing  the  proceedings  for  expul- 
sion were  a  nullity. 

By-Laws — Benefits — Condition  Precedent: 

The  by-laws  of  the  society  provided  that  if  assessments  were 
not  paid  within  30  days  from  the  date  of  assessment  the  mem- 
ber would  not  be  entitled  to  benefits,  except  "where  he  has  re- 
quested his  assembly  for  an  extension  of  time  and  such  request 
has  been  granted." 

Sam*— Assessments — Question  for  Jury: 

There  was  evidence  to  show  that  time  had  been  extended  to 
insured  on  several  occasions  for  payment  of  his  assessments; 
that  at  the  time  he  became  delinquent  he  was  entitled  to  moneys 
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from  the  society  as  a  so-called  sick  benefit,  and.  that  the  secre- 
tary of  the  society  had  stated  to  the  insured  that  it  would  be  nec- 
essary to  send  a  registered  letter  before  he  could  be  dropped  as 
a  member.  Held,  That  under  this  evidence  it  was  for  the  jury 
to  ascertain  whether  or  not  there  was  a  forfeiture  and  an  exten- 
sion of  time  of  payment. 

Same — Same — Burden  of  Proof: 

The  burden  of  proving  a  forfeiture  on  account  of  non-pay- 
ment of  assessments  is  on  the  insurer. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Raab  v.  Nat.  Slavonic  Soc.  (N.  Y.,  App.  Tr.): 

166  New  York  Supplement  (January  6»  1916)   SOI. 

Mutual  Benefit  Society — By-Laws — ^Amendments: 

A  mutual  benefit  society,  under  the  reserved  power  of 
amendment,  whether  such  power  be  reserved  in  the  constitution 
and  laws  or  in  its  contract  with  its  members,  may  so  amend  its 
laws  as  to  bind  its  members  and  affect  their  pre-existing  con- 
tracts, provided  the  amendment;  be  reasonable,  does  not  impair 
their  vested  rights,  or  radically  alter  its  contracts  with  its 
members. 
Same — Contract: 

When  an  application  for  membership  in  a  mutual  benefit 
association  has  been  made,  and  a  certificate  of  insurance  Issued, 
the  constitution,  by-laws,  application  and  certificate,  all  together, 
constitute  the  contract. 

Same — ^Amendment  of  By-Laws — Increase  of  Aatessments: 

The  society  had  reserved  the  power  to  amend  its  constitution 
and  by-laws;  its  laws  designated  the  rate  of  assessments  of  its 
members,  and  provided  that  they  should  continue  to  pay  the 
same  amount  as  long  as  they  remained  a  member  "unless  other- 
wise provided  for  by  the  supreme  lodge;"  insured  agreed  to  pay 
all  assessments  for  which  he  "may  become  liable;"  that  he 
would  be  governed,  and  his  contract  should  be  controlled  by  all 
the  laws  then  in  force  or  that  might  thereafter  be  enacted;  that 
the  certificate  of  insurance  which  he  accepted  was  dependent 
upon  his  payment  of  all  the  assessments  "as  were  required," 
and  his  full  compliance  with  the  laws  that  might  thereafter  be 
enacted.  Held,  That  under  the  contract  it  was  within  the  power 
of  the  society  to  increase  insured's  rate  of  assessments. 

[Judgment  for  society.     Here  aifirmed  In  favor  of  society.] 
Newman  v.   Supreme  Lodge  Knights   of  Pythias    (Miss. 
S.  C): 

70  Southern  Reporter  (Jaanuary  8,  1916)  241. 

Action  on   Policy — Verdict — Conclusiveness: 

There  being  evidence  in  favor  of  a  verdict  for  plaintiff  in 
an  action  on  a  benefit  certificate  which  standing  alone  would 
sustain  it,  the  verdict  is  conclusive. 

Same — Suicide — Burden  of  Proof: 

The  insurer  having  the  burden  of  its  affirmative  answer  of 
suicide,  it  is  encumbent  •on  it  to  establish  that  fact  by  a  fair 
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preponderance  of  the  evidence,  and  no  presumption  of  law  can 
be  Indulged  In  favor  of  either  party. 

Same— 8am8 — Question  for  Jury: 

There  being  no  positive  proof  of  suicide,  the  inference  to  be 
drawn  from  the  facts  was  for  the  Jury. 

[Judsrment  for  plalntlfT  below.     Here  affirmed  against  society.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Porch  (Ind. 
S.  C.) : 

110  Northeastern  Reporter  (January  11,  1916)   669. 


Mutual    Benefit  Association — Statements   of   Employer — Conclu- 
siveness: 

In  the  application  to  a  mutual  benefit  association  the  appli- 
cant agreed  "that  the  cause  assigned  by  my  employer  for  sus- 
pension or  discharge  shall  be  the  sole  basis  of  determining  the 
liability  of  the  association."  Held,  That  having  made  this  agree- 
ment the  insured  could  not  show  that  the  cause  assigned  by  his 
employer,  set  forth  in  the  notice  of  claim,  for  his  discharge,  did 
not  exist. 

[Judgment  for  association  below.     Here  affirmed  in  favor  of  as- 
sociation.] 

Palmer  v.  Locomotive  Engineers'  &  Conductors'  Mut.  Pro- 
tective Assn.     (Mich.  S.  C): 

166  Northwestern  Reporter  (January  14,  1916)  367. 


Action  on  Policy — Parties — Pleading: 

In  an  action  by  the  administrator  of  insured's  estate  it  was 
not  error  to  permit  an  amended  declaration  to  be  filed  on  the 
day  of  the  trial  substituting  Insured's  wife  and  children  as  plain- 
tiffs where  it  was  discovered  that  the  policy  was  payable  to  them. 

Same — Lost  Instrument — Sufficiency  of  Evidence: 

In  an  action  on  a  policy  which  had  been  lost,  a  verdict  could 
not  be  directed  in  favor  of  the  plaintifCs  on  testimony  of  one  who 
had  no  knowledge  of  the  loss  of  the  policy  or  of  its  contents. 

[Judgment  for  plaintiffs  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Grand  Lodge  Colored  K.  of  P.  v.  Hill  et  al.  (Miss.  S.  C.) : 

70  Southern  Reporter  (January  16,  1916)   347. 

Railroad   Relief  Association — Beneficiaries — Distribution: 

The  rules  of  the  association  provide  that  benefits  should  be 
paid  to  the  beneficiary  designated  by  the  member  in  his  appli- 
cation, or  subsequently  in  the  prescribed  form,  whose  designa- 
tion shall  have  been  approved  by  the  superintendent  of  the  re- 
lief department.  There  was  no  provision  limiting  the  right  of 
the  member  to  name  any  person  he  might  see  fit  to  designate 
as  beneficiary.  Insured  with  the  approval  of  the  superintendent 
of  the  relief  department  designated  in  his  application  "my  wife, 
Josephine,  as  beneficiary."     Held,  That  the  person  designated 
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and  described  as  "wife"  although  not  In  fact,  insured's  wife,  and 
notwithstanding  he  had  a  lawful  wife  living,  was  entitled  to  the 
fund. 

[Judgment  for  lawful  wife  below.     Here  reversed  in  favor  of  de- 
fendant company.] 

Sands  v.  Pennsylvania  R.  Co.  (N.  Y.,  App.  Tr.) : 

156  New  York  Supplement  (January  17,  1916)  S30. 

Mutual  Benefit  Society — Taxation-— Statute: 

Sec.  13,  111.  Revenue  Act,  as  it  stood  prior  to  1905  provided 
that  the  personal  property  of  various  companies  should  be  listed 
and  assessed  in  the  county,  city  or  district  where  their  business 
was  carried  on.  As  amended  in  1905  said  section  provided  that 
the  taxable  property  of  life  insurance  companies  should  be  com- 
puted by  deducting  the  value  of  the  real  property  on  which  tax 
was  paid  from  their  net  admitted  assets  as  shown  by  their  last 
annual  report,  and  that  the  term  "life  insurance  companies" 
should  not  apply  to  fraternal  benefit  societies.  Held,  That  by 
the  amendment  fraternal  benefit  societies  were,  to  the  extent 
of  the  provision  of  that  amendment,  withdrawn  from  the  opera- 
tion of  the  general  provisions  of  the  Revenue  Act,  but  aside  from 
this,  Sec.  13,  as  amended,  did  not  do  more  than  specify  the  place 
where  properties  of  the  companies  or  associations  therein  named 
should  be  listed  for  assessment,  so  far  as  the  effect  of  Sec.  13 
is  concerning  the  determination  of  the  property  liable  to  assess- 
ment and  the  manner  in  which  its  value  should  be  ascertained, 
subject  to  the  exceptions  named,  were  still  covered  by  the  gen- 
eral provisions  of  the  Revenue  Act. 

Same — Same — Same : 

In  assessing  the  property  of  a  fraternal  benefit  society  under 
the  111.  Revenue  Laws,  such  societies  cannot  be  treated  as  in 
the  same  class  with  life  insumace  companies  as  Sec.  13  of  the 
act  expressly  declares  that  that  provision  shall  not  apply  to 
such  societies. 

Same— Same — Same : 

A  fraternal  benefit  society  being  subject  to  assessment  under 
the  general  provisions  of  the  111.  Revenue  Act  is  in  no  position 
to  question  the  constitutionality  of  a  special  provision  fixing  the 
basis  of  taxation  of  life  insurance  companies. 

Same — Same — Same — Debts: 

The  liability  of  a  fraternal  benefit  society  on  certificates  of 
living  members  is  contingent  and  does  not  become  a  bona  fide 
debt,  under  Sec.  27  of  the  111.  Revenue  Act  until  the  liability  of 
the  society  under  such  certificates  matures,  and  hence  the  com- 
puted present  liability  on  such  certificates  cannot  be  deducted 
in  ascertaining  the  assets  of  such  society  subject  to  taxation. 

Same — Same — Same — Place  of  Taxation: 

Under  Sec.  13  of  the  111.  Revenue  Act  providing  that  the  per- 
sonal property  of  a  corporation  should  be  listed  and  assessed  in 
the  county,  village,  or  district  where  its  business  is  carried  on, 
except  such  property  as  should  be  liable  to  assessments  else- 
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where  In  the  hands  of  agents,  the  funds  of  a  fraternal  benefit 
society  may  be  assessed  in  the  county  where  it  has  its  principal 
place  of  business  although  the  supreme  banker  of  the  society, 
who  was  entrusted  with  its  funds,  lived  in  another  county  and 
there  held  the  funds. 

[Judgment  for  people  below.     Here  affirmed  against  society.] 
People  ex  rel.  Davis,  County  Collector  v.  Mystic  Workers 
of  the  World  (111.  S.  C.) : 

110  Northeastern  Reporter  (January  18,  1916)   907. 

Action  on  Policy— Misrepresentations — Question  for  Jury: 

The  medical  examiner  was  placed  on  the  witness  stand  and 
testified,  on  direct  examination  that  a  certain  question  had  been 
asked  by  him  and  had  been  answered  as  set  forth  in  the  exami- 
nation. On  cross-examination  he  testified  that  it  was  the  prac- 
tice to  put  down  some  answers  without  propounding  the  ques- 
tion and  that  he  did  not  remember  whether  or  not  the  particular 
question  under  consideration  was  propounded  to  the  insured  by 
him.  Held,  That  under  this  evidence  it  was  a  question  for  the 
jury  to  say  whether  or  not  the  particular  question  had  been 
untruthfully  answered  by  the  insured. 

[Judgment  for  plaintiff  below.     Here  aiflrmed  against  society.] 
Clark  V.  North  American  Union  (Mich.  S.  C.) : 

155  Northwestern  Reporter  (January  21,  1916)   580. 

Application — Consultation   with    Physician— Cause    of   Consulta- 
tion: 

In  an  application  for  beneficial  insurance,  the  insured  an- 
swered that  he  had  not  been  attended  by  a  physician  within  five 
years,  nor  had  he  been  afflicted  with  a  number  of  diseases  men- 
tioned. The  insured  died  of  pulmonary  tuberculosis  in  about 
nine  months  after  taking  out  the  policy.  The  company  refused 
to  pay  and  at  the  trial  proved  that  the  insured  had  been  treated 
within  six  months  for  some  of  the  diseases  mentioned  in  the 
application  and  to  which  the  answer  "no"  had  been  written. 
Plaintiff  offered  to  prove  that  the  insured  had  been  treated  for 
ptomaine  poisoning  and  that  this  was  not  a  disease.  Meldy  That 
even  though  the  attendance  was  for  ptomaine  poisoning  and  pto- 
maine poison  was  not  a  disease  there  could  be  no  recovery,  the 
denial  of  attendance  by  a  physician  being  sufficient  to  bar  re- 
covery. 

[Judgment  for  society.] 

Weist  V.  Brotherhood  of  Railroad  Trainmen   (Alleghany 
Co.  C.  P.): 

64  Pittsburgh  Legal  Journal  (January  29,  1916)  69. 

Beneficiary — Change  of  Designation — Sufficiency  of  Request: 

On  July  17th  the  society  received  an  application  from  insured 
asking  that  his  insurance  be  changed  to  Plan  6  of  the  defend- 
ant's system  of  insurance  and  that  his  sister  be  designated  as 
beneficiary  instead  of  his  wife  who  was  named  in  the  original 
certificate,  and  that  the  new  certificate  issued  bear  date  of  July 
16th.    The  by-laws  of  the  society  provided  for  change  of  bene- 
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flciarles  at  any  time  upon  application  and  payment  of  a  pre- 
scribed fee  but  that  the  change  should  not  become  effective  until 
the  issue  of  a  new  certificate  during  the  lifetime  of  the  member. 
Owing  to  the  volume  of  business  the  application  was  not  acted  on 
until  July  30th.  Insured  died  July  18th.  Plan  6,  under  defend- 
ant's  by-laws  did  not  become  operative  until  July  1st  of  the  fol- 
lowing year.  Held,  That  insured  had  the  right  to  change  bene- 
ficiaries at  any  time  upon  complying  with  the  provisions  of  the 
by-laws,  and  the  fact  that  Plan  6  did  not  become  operative  until 
a  subsequent  date  did  not  effect  insured's  right  to  have  a  present 
change  in  beneficiaries  in  the  certificate  then  in  force.  Held, 
further,  That  the  application  made  by  insured  was  an  applica- 
tion for  a  present  change  of  beneficiaries  and  an  election  to 
have  a  certificate  issued  under  Plan  6  when  such  plan  became 
effective,  and  it  became  the  duty  of  the  society  to  change  the 
beneficiary  itself. 

Same — Same — Completion: 

Insured,  having  made  application  in  due  and  regular  form  for 
a  change  of  beneficiaries,  and  having  fully  complied  with  the 
provisions  of  the  society's  by-laws  and  such  application  having 
been  regularly  received  by  the  society  during  insured's  lifetime, 
the  failure  of  the  society  to  perform  the  ministerial  acts  of  re- 
cording such  change  of  beneficiary  and  issuing  a  new  certificate 
did  not  defeat  the  change  of  beneficiaries  applied  for,  but  the 
same  was  by  reason  of  the  performance  of  all  conditions  on  the 
part  of  insured  effected. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Modem  Woodmen  of  America  v.  Terry  (Okla.  S.  C.) : 
153  Pacific  Reporter  (January  31.  1916)   1124. 


Beneficiary — Change  of  Designation — Reorganization: 

The  reorganization  of  an  insurance  association,  under  laws 
limiting  the  class  of  persons  who  may  be  designated  as  bene- 
ficiaries, does  not  effect  a  policy  previously  issued  nor  change  the 
designation  of  a  beneficiary  which  was  valid  when  made. 

Same — Same — Same : 

A  policyholder  in  a  reorganized  insurance  association  may 
change  the  beneficiary  named  in  his  policy  to  conform  to  the 
restrictive  provisions  of  an  amended  statute  or  law  of  the  as- 
sociation, and  such  change  may  be  effected  by  the  concurrent 
election  of  the  policyholder  and  the  association  to  treat  the  policy 
as  subject  to  and  controlled  by  such  statute  and  the  new  laws  of 
the  association. 

Same — Same — Vested  Interest: 

A  beneficiary  in  a  mutual  benefit  certificate  has  no  vested  in- 
terest during  the  life  of  the  policyholder  and  the  latter  may,  sub- 
ject to  the  laws  of  the  association  name  a  new  beneficiary. 

[Judgment   for   new   beneficiary   below.      Here   affirmed   againsf 

orlfiTinal  beneficiary.] 
Lentz,  Exr.  et  al.  v.  Fritter  (Franklin  Co.  C.  A.) : 

61  Bull.  Supp.  83. 
92  Ohio  State. 
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Annotation—Character  of   Residence   or   Sojourn    In   Prohibited 

Place  Which  Wlil  Avoid  Policy: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Laue  v.  Grand  fYaternity,  heretofore  digested  in  177  S.  W. 
941. 

68  Lawyers'  Reports  Annotated  (1916F)  703. 

Action  on  Policy — Return  of  Premiums — Promissory  Warranties: 
The  breach  of  a  promissory  warranty  does  not  render  a  con- 
tract of  insurance  void,  but  merely  voidable  at  the  election  of 
the  insurer.  In  order  to  avoid  the  contract  the  insurer  must  re- 
turn the  premiums  received  after  the  breach,  and  an  answer  al- 
leging the  breach  of  a  promissory  warranty,  to  be  good  must 
have  alleged  an  effort  to  return  the  premiums  which  were  re- 
ceived after  the  breach,  or  averred  that  no  premiums  were  re- 
ceived after  that  time. 
Same — Same — Warranty  as  to  Existing  Facts: 

An  answer  alleging  a  violation  of  a  warranty  as  to  an  exist- 
ing fact  is  bad  where  no  offer  to  return  premiums  is  alleged. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Supreme  Lodge  of  Modem  American  fYatemal  Order  v. 
Watkins  (Ind.  App.): 

110  Northeastern  Reporter   (February  1.  1916)    1008. 

Mutual  Benefit  Society — Beneficiary — Change  of  Designation: 

The  by-laws  of  the  society  provided  that  no  change  of  bene- 
ficiary should  take  effect  until  the  new  beneficiaries'  names  have 
been  furnished  the  grand  keeper  of  records  and  a  new  policy 
has  been  issued.  Insured  appeared  in  open  lodge  and  announced 
that  he  had  been  divorced  from  his  wife,  who  was  named  as 
beneficiary,  and  that  he  desired  the  insurance  to  be  made  pay- 
able to  his  brothers  and  sisters  giving  their  names.  This  request 
was  made  a  part  of  the  minutes  of  the  local  lodge.  The  chan- 
cellor of  the  local  lodge  who  kept  the  minutes  was  authorized 
to  collect  and  send  in  monthly  dues  and  to  report  the  deaths 
of  members  and  to  furnish  proofs  of  death  to  the  supreme  lodge. 
Held,  That  the  insured  had  done  all  that  the  by-laws  required 
him  to  do  and  that,  in  equity  the  brothers  and  sisters  were 
entitled  to  the  proceeds  even  though  a  new  policy  had  not  been 
issued. 

[Judgment  for  new  beneficiaries  below.     Here  affirmed  against 
original  beneficiary.] 

Robinson  v.  Robinson  (Ark.  S.  C.) : 

181  Southwestern  Reporter  (February  2,  1916)  300. 

Mutual  Benefit  Society — Reinstatement — Health: 

Sec.  6  of  the  articles  of  the  defendant  society  provided  that 
there  should  be  no  liability  "for  benefits  upon  the  death  of  any 
member  from  a  disease  which  may  have  demonstrated  itself 
prior  to  his  admission  to  the  order."  Sec.  8  provided  only  bene- 
ficial members  ^  *  *  who  are  in  sound  bodily  health,  may  be 
enrolled  in  the  funeral  benefit  department."  Held,  That  these 
provisions .  have  reference  to  original  admissions  and  did  not 
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apply  to  re-enrollment  of  a  member  after  suspension  for  non- 
payment of  dues. 

[Judgment  for  plaintiff  below.    Here  affirmed  againat  society.] 
National  Council  Junior  Order  United  American  Mechanics 
V.  Barbour  (Md.  C.  A.)  : 

96  Atlantic  Reporter  (February  3,  1916)  219. 

Mutual  Benefit  Society — Beneficiaries— Change  of  Designation: 

The  by-laws  provided  for  a  written  request  for  designating 
a  new  beneficiary,  a  surrender  of  the  original  certificate,  and  the 
payment  of  a  stipulated  fee.  They  further  provided  that  "no 
change  of  beneficiary  shall  be  effective  until  ♦  •  •  a  new 
benefit  certificate  (shall  have  been)  issued  during  the  lifetime 
of  the  member.  Insured  did  all  that  was  required  of  him  to 
effect  a  change  of  beneficiaries,  but  died  the  day  preceding  the 
time  the  society  acted  on  his  request.  Held,  That  the  insured 
having  done  all  required  of  him  equity  will  consider  that  done 
which  ought  to  have  been  done,  and  will  treat  the  change  as 
having  been  completed  within  the  lifetime  of  the  insured. 

[Decree  for  new  beneficiary  below.     Here  affirmed  against  origi- 
nal beneficiary.] 

Hayden  v.  Modern  Brotherhood  of  America  et  al.   (Iowa 
S.  C.) : 

155  Northwestern  Reporter  (February  4,  1916)  830. 

Corporations — False  Statements — Statute: 

Under  Sec.  1641g  Iowa  St.  Code  Supp.  1913,  making  it  a 
felony  for  any  officer  or  agent  of  any  corporation  to  knowingly 
publish  any  written  statement  of  its  affairs  which  is  false,  the 
act  of  the  secretary  of  a  mutual  benefit  association  publishing 
a  statement  reading:  "Field  expenses,  sundry  amounts  as  per 
itemized  statement,  $27,405,"  when  in  fact  the  field  expenses 
amounted  to  but  $2,405,  the  excess  of  $25,000  being  represented 
by  certificates  of  deposit  on  account  of  anticipated  expenses, 
there  being  no  intention  on  his  part  to  deceive  or  mislead  either 
the  members  of  the  association  or  the  public,  did  not  subject 
such  secretary  to  penalty. 

Same — Same — Same : 

Sec.  1641g  Iowa  Code  Supp.  1913  prohibiting  the  making  of 
false  statements,  "intended  to  produce  or  give  •  •  •  the  shares 
of  stock  in  such  corporation  a  greater  value"  does  not  apply  to 
statements  made  by  an  officer  of  a  mutual  benefit  society  having 
no  capital  stock. 

[Accused  discharged  below.     Here  affirmed.] 
Balz  V.  Coquillette  (la.  S.  C.) : 

166  Northwestern  Reporter  (February  4,  1916)  801. 

Mutual  Benefit  Society — Non-Payment  of  Assessment — Forfeiture: 
The  by-laws  of  the  society  required  that  assessments  be  paid 
monthly  and  provided  for  the  suspension  of  a  member  for  non- 
payment on  the  first  day  of  the  month  following  default  The 
May  assessment  was  not  paid  by  insured  within  the  proper  time. 
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but  was  advanced  by  the  local  collector.  Insured  also  defaulted 
in  the  June  assessment,  and  this  was  not  advanced.  In  July 
insured  was  reported  for  suspension  on  account  of  the  failure 
to  pay  the  June  assessment.  Two  days  later  the  collector  received 
from  insured  the  amount  of  the  May  and  June  assessment,  in- 
cluding the  latter  under  the  mistaken  belief  that  this  also  had 
been  advanced.  Insured  defaulted  in  July  and  August.  Held, 
That  insured's  membership  lapsed  od  failure  to  pay  the  June 
assessment,  but  continued  thereafter  until  his  death  in  Septem- 
ber. Even  though  the  transaction  with  the  agent  might  have 
amounted  to  a  waiver  of  the  default  in  June,  the  failure  to  pay 
the  two  subsequent  assessments  would  preclude  recovery. 

Same — Agents — Scope  of  Authority: 

A  mutual  benefit  society  may  provide  that  notice  to  a  local 
clerk  of  matters  not  necessarily  involved  in  or  a  part  of,  his 
duty  of  collection  and  remittance,  would  not  be  notice  to  the 
supreme  lodge. 

Same — Contract — Renewal: 

A  mutual  benefit  society  may  provide  for  a  death  benefit 
covering  only  such  period  as  was  covered  by  each  successive 
payment  and  terminating  at  the  end  of  such  period  to  be  revived 
for  a  like  period  by  a  new  payment. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Haycock    v.    Sovereign    Camp    Woodmen    of    the    World 
(Wis.  S.  C): 

155  Northwestern  Reporter  (February  4,  1916)  923. 

Mutual  Benefit  Society — Condition  Precedent — Waiver: 

A  certificate,  issued  contrary  to  the  rules  of  the  defendant 
society  as  contained  in  its  constitution  and  by-laws  cannot  be 
recovered  on  unless  the  defect  has  in  some  way  been  waived  or 
the  society  is  estopped  from  insisting  on  a  forfeiture. 

Same— Membership  Rights  of  Parties: 

A  member  of  a  mutual  benefit  society  holding  a  benefit  cer- 
tificate, occupies  a  double  relationship  towards  the  society.  As 
a  member  he  is  bound  by  the  rules  and  proceedings  of  the  society, 
regularly  taken,  but  as  a  holder  of  a  benefit  certificate,  the  rela- 
tionship between  himself  and  the  society  is  that  of  insured  and 
insurer,  and  his  rights  are  subject  to  the  principles  ordinarily 
prevailing  in  that  class  of  contracts. 

Same— By-Laws — Waiver: 

A  member  of  a  mutual  benefit  society  having  notice  of  re- 
strictions upon  the  authority  of  the  agents  of  the  society,  is 
bound  by  such  limitations,  and  may  not  insist  on  performance  of 
a  contract  which  he  knows  was  in  excess  of  the  power  of  the 
agent  through  whom  it  was  made;  hence,  where  the  applicant 
knew  that  the  by-laws  prohibited  the  issuance  of  certificates  to 
persons  over  forty-five  years  of  age,  he  could  not  insist  that  the 
knowledge  of  the  agent  that  he  was  past  that  age  amounted  to 
a  waiver. 


Digiti 


zed  by  Google 


254  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXIX. 

Same — Same — Same: 

There  can  be  no  waiver  by  agreement  where  the  agent  under- 
taking to  make  such  agreement  is  without  authority  to  do  so,  nor 
by  estoppel  where  the  applicant  had  knowledge  of  the  agent's 
lack  of  authority. 

Same— Knowledge  of  Agent — Imputation  to  Insurer: 

Notice  of  an  applicant's  age  to  the  local  medical  examiner, 
acting  in  this  particular  matter  for  and  by  authority  of  the  in- 
surer would  be  mutual  to  the  insurer. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Robinson  y.  Brotherhood  of  Locomotive  Firemen  &  Engi- 
neers (N.  C.  S.  C.) : 

87  Southeastern  Reporter  (February  6,  1916)   587. 

Mutual  Benefit  Society — Contracts — Rule  of  Construction: 

Mutual  benefit  societies,  while  usually  dealt  with  more  liber- 
ally in  some  respects  than  ordinary  Insurance  companies  are 
subject  to  the  same  rules  of  law  and  construction  as  other 
companies  in  regard  to  their  contracts  for  life  insurance. 

AppI ication — "Good   Health" — Construction : 

Insured,  when  applying  for  reinstatement,  represented  that 
she  was  in  "good  health.''  Held,  That  the  phrase  "in  good 
health"  had  reference  to  a  state  of  health  unimpaired  by  any 
serious  malady  of  which  the  insured  was  conscious.  That  the 
insured  at  the  time  of  applying  for  reinstatement  may  have 
been  afflicted  with  a  serious  or  dangerous  organic  heart  trouble 
would  not  prevent  recovery  where  it  did  not  appear  that  insured 
was  conscious  of  her  condition. 

[Judgment  for  society  below.     Here  reversed  ae^ainst  society.] 
Greenwood  v.  Royal  Neighbors  of  America  (Va.  S.  C.  A.) : 
87  Southeastern  Reporter  (February  5,  1916)   681. 

Application — Misrepresentations — Estoppel: 

The  local  secretary  of  the  society  at  the  time  of  insured's 
application  was  fully  cognizant  of  his  physical  condition.  Had 
the  medical  examiner  made  a  proper  medical  examination  in- 
sured's physical  impairments  would  have  been  apparent  to 
him.  With  such  knowledge  the  society  accepted  the  application 
and  received  assessments  from  assured  for  a  period  of  two 
years.  Held,  That  under  these  circumstances  the  society  was 
estopped  from  Insisting  on  the  forfeiture  on  account  of  false 
statements  in  the  application. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
McRory  v.  Independent  Order  of  Puritans  (Col.  S.  C.) : 
154  Pacifle  Reporter  (February  7,  1916)   92. 

Mutual  Benefit  Society — Reinstatement  of  Member — Measure  of 

Recovery. 

The  policy  provided:  "It  is  understood  and  agreed  that  the 
acceptance  by  the  association  of  an  application  does  not  entitle 
the  member  to  benefits  of  any  kind  the  cause  of  which  arose 
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during  said  delinquency,  or  if  occurring  on  the  day  of  reinstate- 
ment, and  that  in  case  of  such  reinstatement  benefits  shall  accrue 
solely  on  the  same  terms  as  though  a  new  application  has  been 
made  and  a  new  certificate  Issued."  The  policy  contained  a 
sliding  scale  of  benefits,  increasing  with  the  number  of  premiums 
paid.  Insured  died  within  a  year  after  reinstatement  and  it  was 
claimed  by  the  association  that  his  beneficiary  was  entitled  to 
only  that  part  of  the  face  as  the  payment  of  one  premium  would 
purchase  under  the  sliding  scale  of  benefits.  Held,  That  the 
quoted  provision  first  aboye  set  out  had  reference  only  to  benefits 
which  the  member  might  collect  if  he  were  living;  it  did  not  limit 
the  benefits  promised  the  beneficiary. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 

Continental  Beneficial  Assn.  v.  Holt  (Ky.  C.  A.) : 

181  Southwestern  Reporter  (February  9,  1916)  648. 

Action  on  Policy — Expulsion — Question  for  Jury: 

In  an  action  on  a  mutual  benefit  certificate  it  appeared  from 
the  records  of  the  society  that  an  entry  had  been  made  of  the 
expulsion  of  the  insured.  This  entry  was  crowded  in  just  over 
the  signature  of  the  keeper  of  the  record.  The  insured  had  at- 
tended a  meeting  of  the  society  subsequent  to  the  date  of  such 
entry.  Held,  That  it  was  for  the  jury  to  say  whether  the  entry 
of  expulsion  had  been  made  subsequent  to  the  date  on  which 
it  was  claimed  insured  had  been  expelled. 

Same — Payment  of  Assessments — Question  for  Jury: 

A  written  receipt  having  been  introduced  in  evidence  fur- 
nished prima   facie   proof   of   payment;    there   being   evidence 
tending  to  explain  the  receipt,  it  was  for  the  jury  to  say  whether 
or  not  there  had  in  fact  been  a  payment  as  recited  in  the  receipt. 
[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Brotherhood   of  Locomotive  Firemen   and   Enginemen   v. 
McHenry  (Col.  S.  C): 

154  Pacific  Reporter  (February  14.  1916)   276. 

By-Laws — "One  Month  In  Arrears": 

The  by-laws  of  the  society  provided:  "A  member  one  month 
in  arrears  with  endowment  dues  forfeits  all  right  to  benefits." 
Held,  That  to  be  in  arrears  means  to  be  behind  in  the  payment 
of  that  which  is  due.  It  implies  a  default,  a  failure  to  pay  accord- 
ing to  some  existing  obligation.  Where  insured's  dues  were  pay- 
able January  30,  and  she  died  February  29,  she  was  not  one 
month  in  arrears  at  the  time  of  her  death, 

Same — Suspension — Condition   Precedent: 

The  by-laws  provided  for  notice  to  delinquent  members,  the 
appointment  of  a  committee  and  a  hearing  as  a  condition  to 
suspension.  Held,  That  it  was  encumbent  on  the  society  to  pur- 
sue the  by-laws  to  suspend  a  delinquent  member;  an  informal 
and  summary  procedure  would  not  operate  to  deprive  a  member 
of  the  benefits  accruing  under  his  policy. 
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Same — Same — Delinquency: 

The  by-laws  provided:  "If  at  death  a  member  is  in  arrears 
for  endowment  one  quarter,  dues,  fees,  etc.,  to  the  amount  of 
three  months  dues,  funeral  benefits  shall  not  be  paid.  Held, 
That  this  provision  must  be  construed  as  meaning  that  before 
the  member  is  liable  to  suspension  he  must  owe  all  of  the  fees, 
fines  and  dues  for  the  period  of  three  months. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Grand  Court  of  Texas  Independent  Order  of  Calanthe  v. 
John  (Tex.  C.  C.  A.) : 

181  Southweatem  Reporter  (February  16,  1916)  869. 

Mutual  Benefit  Society — Prohibited  Occupation — Estoppel: 

Where  the  officers  of  the  grand  lodge  of  a  mutual  benefit 
society  had  knowledge  that  a  member  was  engaged  in  a  pro- 
hibited occupation,  and  with  that  knowledge  accepted  assess- 
ments from  him,  the  society  was  estopped  from  insisting  on  a 
forfeiture. 
Same — Same — Same : 

Where  the  officers  of  a  mutual  benefit  society  knew  that 

insured  was  engaged  in  a  prohibited  occupation  and  with  such 

knowledge  accepted  assessments  from  him,  the  society  will  not 

be  heard  to  say  that  it  was  ultra  vires  its  power  to  waive  a 

forfeiture  owing  to  the  express  provisions  of  the  by-laws.     The 

doctrine  of  equitable  estoppel  would  prevent  the  society  from 

repudiating  its  conduct  regardless  of  the  provisions  of  its  by-laws. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 

Peterson  et  al.   v.   Grand   Lodge  A.   O.   U.  W.  of  South 

Dakota  (S.  D.  S.  C): 

166  Northwestern  Reporter  (February  18,  1916)  70. 

Policy — Suicide — Statute: 

Under  Sess.  Laws  Colo.  1903,  p.  257,  providing  that  "the  sui- 
cide of  a  policyholder  of  any  life  insurance  company  doing  busi- 
ness in  this  state  shall  not  be  a  defense  against  the  payment  of 
a  life  insurance  policy/'  the  provision  of  a  policy  that  if  the  in- 
sured committed  suicide  in  one  year  no  benefits  should  be  pay- 
able, and  that  if  he  thereafter  committed  suicide  only  50  per  cent 
of  the  benefits  should  be  payable,  was  void. 

Same     Same — Liquidated  Claim: 

Where,  by  reason  of  the  Colorado  Law  relating  to  suicide, 
there  became  payable  on  the  death  of  the  insured  the  sum  of 
$2,000,  the  payment  of  the  sum  of  $1,000  under  the  provision  of 
the  policy  limiting  liability  to  50  per  cent,  of  the  face  thereof  in 
event  of  suicide,  and  the  taking  of  a  release  in  full,  was  not  an 
accord  and  satisfaction.  Under  the  law  there  became  due  on 
the  death  of  the  insured  as  a  fixed  liquidated  sum  the  full  amount 
of  the  p(^icy,  and  the  payment  of  the  sum  of  $1,000  is  to  be  con- 
sidered as  a  payment  on  account. 

Same — Same — Same — Release — Consideration : 

There  being  due  the  beneficiary,  as  a  fixed  and  liquidated 
sum,  $2,000,  the  execution  of  a  release  in  full  on  pajrment  of  the 
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sum  of  $1,000  was  without  consideration  except  as  to  the  amount 
actually  receiyed. 

Release— 4^rMJd — Evidence: 

A  grossly  inadequate  consideration  for  the  release  of  valu- 
able rights  is  in  itself  evidence  of  fraud. 

[Judgment  for  society  below.    Here  reversed  against  society.] 
Weber  v.  Head  Camp,  Pacific  Jurisdiction  Woodmen  of  the 
World  (Col.  S.  C.) : 

154  Pacific  Reporter  (February  18,  1916)  728. 

Action  on  Policy — Disappearance — Presumption: 

Where  it  appeared  from  the  evidence  that  insured  had  dis- 
appeared and  had  been  absent  for  a  period  of  eight  years,  and 
neither  his  wife  nor  any  one  else  had  received  tidings  from 
him  since  he  left,  the  legal  presumption  of  death  arises. 

Same— Same — Same — i  nstructions : 

The  evidence  being  sufficient  to  give  rise  to  the  legal  pre- 
sumption of  death,  the  plaintiff  was  entitled  to  a  direction  of  a 
verdict  In  her  favor,  and  it  was  error  for  the  trial  court  to  leave 
that  question  to  the  Jury. 

Same— Same — Proofs  of  Loss — Waiver: 

Plaintiff  served  notice  upon  the  defendant  society  claiming 
that  the  certificate  on  her  husband's  life  had  matured  by  reason 
of  the  presumption  arising  from  his  unexplained  absence  for 
more  than  seven  years,  and  requested  blanks  upon  which  to 
make  proofs  of  death.  The  society  refused  to  furnish  blanks  and 
denied  liability.  Held,  That  the  action  of  the  society  constituted 
a  waiver  of  the  requirement  that  proofs  of  death  should  be  made 
on  blanks  furnished  by  it. 

[Judgment  for  society  below.    Here  reversed  against  society.] 
Page  V.  Modern  Woodmen  of  America  (Wis.  S.  C.) : 

166  Northwestern  Reporter  (February  26,  1916)   137. 

Mutual    Benefit    Society  —  Change    of    Beneficiaries  —  Condition 

Precedent: 

A  member  of  a  mutual  benefit  society  who  wishes  to  change 
the  beneficiary  named  in  his  certificate  must  do  so  in  the  man- 
ner prescribed  by  his  certificate  and  the  laws  of  the  society. 

Same— Same — Evidence  Considered: 

The  by-laws  of  the  society  provided  that  in  case  a  member 
desired  to  make  any  change  of  beneficiaries  "he  shall  surrender 
his  certificate  with  a  statement  thereon  in  writing  stating  the 
change  he  wishes  made,  and  upon  payment  of  fifty  cents  to  pay 
the  expense,  the  supreme  secretary  shall  issue  a  new  certificate." 
They  further  provided  that  no  person  connected  with  the  society 
"is  authorized  to  waive  any  of  the  provisions  of  these  laws 
except  the  supreme  master  by  his  written  dispensation."  In- 
sured wrote  upon  his  certificate  his  revocation  of  the  original 
designation  and  named  his  then  wife  as  the  new  beneficiary.  He 
then  took  the  certificate  to  the  secretary  of  the  local  lodge  of 
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the  society  and  signed  the  endorsement  in  the  presence  of  the 
secretary  and  had  the  secretary  witness  the  same.  Held,  That 
there  was  no  substantial  compliance  with  the  by-laws  of  the 
society  and  hence  there  was  no  change  of  beneficiaries. 

Same — Same— Authority  of  Agent — ^Waiver: 

In  such  a  case  the  knowledge  of  the  officer  of  the  local  lodge 
of  the  facts  could  not  be  relied  upon  as  a  waiver.  The  duties 
of  such  officer  with  regard  to  change  of  beneficiaries  was  simply 
ministerial;  the  by-laws  requiring  the  issuance  of  a  new  certifi- 
cate by  the  officers  of  the  supreme  lodge  alone,  to  hold  that  the 
officer  of  the  local  lodge,  who  had  no  power  to  effect  a  change 
of  beneficiaries  in  a  formal  manner,  could  do  so  by  mere  silence 
would  be  little  short  of  absurd. 

Same— By-Laws — Amendments: 

Where  a  benefit  certificate  provides  that  the  insured  shall  be 
bound  by  by-laws  thereafter  adopted  he  will  be  so  bound  provided 
the  change  made  is  simply  a  change  in  a  manner  of  detail 
deemed  necessary  or  advisable  to  carry  out  the  fundamental  prin- 
cipal or  plan  of  insurance,  and  not  a  change  in  a  substantial  part 
of  the  plan  itself  or  a  nullification  of  any  part  of  the  existing  con- 
tract of  insurance.  The  enactment  of  a  by-law  regulating  the 
distribution  of  the  proceeds  in  case  of  the  death  of  the  original 
beneficiary,  where  no  new  designation  was  made,  was  in  the  re- 
served power  of  the  amendment. 

[Judgment  for  new  beneficiary  below.     Here   reversed   asainat 
new  beneficsiary.] 

Dean  et  al.  v.  Dean  (Wis.  S.  C.) : 

156  Northwestern  Reporter  (February  26,  1916)    135. 

Mutual   Benefit  Society — By-Laws — Amendment: 

A  provision  that  ''new  rules  shall  be  made  when  required  or 
the  existing  rules  rescinded  or  altered  if  necessary"  must  be  read 
in  connection  with  the  rule  that  "no  member  shall  be  deprived 
of  any  right  or  privilege  which  he  became  entitled  to  under  the 
code  of  rules  which  were  in  operation  at  the  time  he  joined  this 
society." 

Same — Same — Same : 

A  mutual  benefit  society  can  not,  by  an  amendment  of  its 
laws,  destroy  or  diminish  benefits  which  it  contracted  to  give 
members  when  they  became  such,  even  though  a  general  power 
to  amend  be  expressly  reserved. 

Same — Same — Same: 

Sec.  232  N.  Y.  Ins.  Laws  authorizing  mutual  benefit  societies 
to  amend  their  by-laws  and  providing  that  amendments  shall  gov- 
ern and  control  the  contract  the  same  as  though  they  were  in 
force  at  the  time  of  the  application  for  membership  does  not 
authorize  the  enactment  of  by-laws  destroying  or  diminishing 
benefits  secured  to  a  member  by  his  contract.  To  hold  other- 
wise would,  in  effect,  accord  tp  the  legislature  power  to  destroy 
contract  obligations  legally  entered  into  prior  to  the  passage  of 
the  act. 
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Same— Same — Same: 

At  the  time  insured  became  a  member  of  the  society  the  by- 
laws provided  for  the  payment  of  $350  in  case  of  partial  indem- 
nity. Subsequently  they  were  amended  so  as  to  limit  the  pay- 
ment in  each  case  to  $260.  Held,  That  the  by-laws  having  been 
amended  prior  to  the  time  insured  suffered  a  partial  disability 
insured  was  entitled  to  only  $260. 

Mutual  Benefit  AMociation — Partlea — Statute: 

Under  Sec.  1919  N.  Y.  Code  of  Civ.  Proc.  actions  should  be 
brought  against  the  president  of  a  local  branch  of  an  unincor- 
porated benefit  association  where  it  is  intended  to  hold  that 
branch,  but  against  the  president  of  the  supreme  lodge  where  it 
is  intended  to  recover  of  the  latter. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] 

Stewart  v.  Thorbum  (N.  Y.,  App.  Div.) : 

167  New  York  Supplement  (February  28,  1916)  242. 

Aetion  on  Policy — Waiver— Pleading: 

The  plaintiff  alleged  performance  of  the  conditions  of  the 
contract.  The  evidence  shows  that  while  there  was  not  a  full 
performance  those  conditions  which  were  not  performed  were 
waived.  Held,  That  under  a  declaration  of  performance  proof 
of  waiver  is  competent,  and  will  be  deemed  as  equivalent  to  proof 
of  performance.  It  was  therefore  not  error  for  the  court  to  re- 
fuse an  instruction  that  there  could  be  no  recovery  unless  there 
had  been  a  full  performance  of' the  contract,  and  his  modification 
of  the  tendered  instructions  so  as  to  make  recovery  dependent 
on  performance  or  waiver  of  performance  was  proper. 

Same— Same— Proof  of  Death: 

Where  there  is  a  denial  of  liability  because  of  fraud  in  pro- 
curing the  policy,  a  defense  on  the  ground  of  failure  to  supply 
by  affidavit  proof  of  the  death  of  insured  is  waived. 

Same — Pleading  and  Proof — Statute: 

The  complaint  being  amendable  to  conform  to  the  evidence 
of  waiver,  admitted  without  objection,  it  will  be  treated  as  so 
amended  under  Sec.  700,  Bums'  R.  S.  Ind.  1914,  forbidding  a  re- 
versal because  of  an  imperfection  in  a  pleading  which  might 
have  been  amended  to  conform  to  the  evidence. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Union  Fraternal  League  v.  Sweeney  (Ind.  S.  C.) : 

111  Northeastern  Reporter  (February  29,  1916)  306. 

Rival  Claimants — Interpleader — Injunction: 

The  defendant  was  sued  in  South  Dakota  by  insured's  widow. 
Thereafter  this  suit  was  filed  by  insured's  brother,  a  nephew 
claiming  that  the  insured  had  made  a  change  of  beneficiaries  in 
their  ftivor.  Whereupon  the  defendant  appeared  and  prayed  for 
an  order  of  interpleader  and  the  substitution  of  the  widow, 
which  was  granted  and  the  fund  promised  by  the  policy  was  paid 
into  court.    While  claiming  to  be  a  citizen  of  South  Dakota,  the 
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widow  in  fact  resided  in  Minnesota.  Held,  That  under  the  cir- 
cumstances the  order  of  interpleader  was  properly  made,  as  was 
also  the  order  restraining  the  widow  from  proceeding  with  the 
action  in  the  courts  of  South  Dakota.  The  Minnesota  courts  had 
Jurisdiction  over  her  person  and  was  authorized  to  restrain  the 
prosecution  of  the  other  action,  and  the  fact  that  the  witnesses 
upon  which  the  widow  relied  to  substatiate  her  cause  of  action 
resided  in  Dakota  furnished  no  sufficient  reason  for  denying  re- 
lief to  the  society. 

[Order  of  interpleader  granted  below.     Here  affirmed  in  favor 
of  society.] 

Wisler  y.  Modem  Woodmen  of  America  (Minn.  S.  C.) : 

166  Northwestern  Reporter  (March  3,  1916)   271. 

PoHcy — "Excessive  or  Intemperate  Use  of  Intoxicants": 

Defendant's  contract  provided  that  "if  any  holder  of  a  bene- 
fit certificate  should  become  addicted  to  the  excessive  or  intem- 
perate use  of  Intoxicants  *  *  *  the  defendant  should  not  be 
liable  thereon."  Held,  That  "the  excessive  or  intemperate  use 
of  intoxicants/'  as  used  in  this  contract,  means  "that  the  con- 
duct of  a  member  in  this  respect  was  of  such  a  nature,  and  the 
habit  so  intemperately  followed,  as  to  impair  his  health,  mental 
facilities,  or  otherwise  render  the  insurance  risk  on  his  life  more 
hazardous." 
Same — Same— Burden  of  Proof: 

The  burden  of  proving  that  insured  indulged  in  the  excessive 
or  intemperate  use  of  intoxicants  rests  on  the  insurer. 

Action  on  Policy — Character  of  Company — Instructions: 

In  an  action  on  a  mutual  benefit  certificate  an  instruction 
that  the  question  at  issue  was  simply  one  of  contract,  and  it  was 
immaterial  whether  the  defendant  was  a  fraternal  benefit  asso- 
ciation or  any  other  kind  of  insurance  company  was  not  preju- 
dicial. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Wising  V.  Brotherhood  of  American  Yeomen  (Minn.  S.  C.) : 
156  Northwestern  Reporter  (March  3,  1916)   247. 

Action  on  Policy — Service  of  Process — Jurisdiction: 

The  evidence  entirely  failing  to  support  an  inference  that 
the  defendant  had  a  place  of  doing  business  in  Bibb  county,  or 
that  its  "district  grand  master,"  who  resided  in  that  county,  and 
upon  whom  service  of  process  was  made,  was  in  fact  an  agent, 
service  upon  whom  would  bind  the  defendant,  the  trial  court  had 
no  Jurisdiction  of  said  cause  and  the  proceedings  therein  and  the 
final  judgment  were  void. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
District  Grand  Lodge  No.  18,  etc.,  v.  Hall  (Ga.  C.  A.) : 
87  Southeastern  Reporter  (March  4.  1916)  845. 

Action  on  Policy — Excepted  Risks — Evidence  Considered: 

The  by-laws  provided  that  the  society  should  not  be  liable 
"upon  the  death  of  any  member"  resulting  from  any  disease 
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which  has  demonstrated  itself  prior  to  his  admission.  Prior  to 
the  insured's  admission  his  only  sickness  was  from  indigestion. 
He  died  from  pellagra,  which  did  not  demonstrate  itself  until 
after  his  admission.  Held,  That  the  by-laws  referred  to  afforded 
no  defense  where  the  disease  from  which  insured  died  first 
demonstrated  itself  after  his  admission. 

Sam« — Neglect  of  Agent — Estoppel: 

The  recording  secretary  of  the  local  council  being  an  agent 

of  the  trustee,  his  failure  to  promptly  send  on  to  the  national 

council  insured's  name  so  as  to  have  him  enrolled  in  the  funeral 

benefit  department  would  not  excuse  the  society  from  liability. 

[Judgment  for  plaintiff  below.    Here  afilrmed  against  society.] 

National  Council  Jr.  Order  United  American  Mechanics  y. 

Cragen  (Ga.  C.  A.) :     • 

87  Southeastern  Reporter  (March  4,  1916)  836. 

Mutual  Benefit  Society — Beneflclariea — Change  of  Detignatlon: 
The  original  beneficiary  in  a  mutual  benefit  certificate  has 
no  such  vested  interest  that  renders  the  laws  of  the  society 
inoperative  as  to  her.  Consequently  where  the  member  applied 
for  and  received  a  change  of  beneficiaries,  in  accordance  with 
the  laws  of  the  society,  the  original  beneficiary  was  thereby  de- 
prived of  any  further  interest  in  the  certificate. 

Same — Same — Statute : 

Sec.  657  of  the  Code  of  District  of  Columbia  requires  each 
life  insurance  company,  benefit  society,  or  association  to  deliver 
with  each  policy  a  copy  of  the  application  made  therefor  so 
that  the  whole  contract  may  appear  in  said  application  and 
policy,  in  default  of  which  no  defense  shall  be  allowed  to  such 
policy  on  account  of  anjrthing  contained  in  or  omitted  from  such 
application.  No  application  was  attached  to  the  certificate  sued 
on.  The  defense  however  was  not  based  on  anything  contained 
in  the  application,  but  upon  a  change  of  beneficiaries  made  by 
the  insured  in  pursuance  of  the  laws  of  the  society.  Held,  That 
the  Section  of  the  Code  was  not  applicable  and  the  fact  that  the 
application  was  not  attached  to  the  certificate  would  not  pre- 
vent the  society  from  setting  up  the  defense  that  the  original 
beneficiary  was  not  entitled  to  recover  on  account  of  a  change 
of  beneficiaries. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
society.] 

Supreme  Council  of  the  Royal  Arcanum  v.  Behrend  (D.  of 
C.  C.  A.) : 

44  Washington  Law  Reporter  (March  10,  1916)   161. 

Mutual    Benefit   Society — Amendment   of    By-Laws— impairment 

of  Contract: 

An  amendment  of  by-laws  so  as  to  exclude  from  sick  benefits 
all  members  living  outside  of  greater  New  York  was  invalid  as 
an  impairment  of  the  obligation  of  the  insured's  contract.  In 
testing  the  validity  of  such  a  by-law  no  distinction  can  be  made 
as  between  "sick  benefits"  and  "death  benefits." 
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Same — 8am«— Same: 

Where  at  the  time  of  the  making  of  the  contract  the  by-laws 
provided  for  the  payment  of  sick  benefits,  the  society  was  with- 
out authority  to  amend  by-laws  so  as  to  divest  the  insured  of 
this  right;  that  the  insured  after  moving  from  the  territory, 
exclusive  of  which  the  payment  of  sick  benefits  was  sought  to 
be  discontinued,  continued  to  pay  his  assessments,  would  not 
estop  him  from  denying  validity  of  the  amendment. 
[Judgment  for  plaintiff.] 

Ciprlano  v.  Societa  San  Salvatore  (Mun.  Co.  of  City  of 
N.  Y.) : 

157  New  York  Supplement  (March  13,  1916)   467. 

Mutual  Benefit  Society — Nature,  of  Contract — Burden  of  Proof: 
In  an  action  on  a  policy  the  burden  is  upon  the  defendant 
if  it  would  avail  itself  of  defenses  founded  on  laws  applicable  to 
mutual  benefit  associations,  to  show  that  it  was  such  an  asso- 
ciation authorized  to  do  business  in  the  state,  and  that  the 
];K)licy  in  question  was  a  contract  of  fraternal  beneficiary  in- 
surance. These  facts  could  not  be  proved  by  the  mere  form  of 
terms  of  the  contract  itself. 

Same — Same— Evidence: 

The  Articles  of  Incorporation  of  the  insurer,  bearing  upon 
no  other  fact  than  that  it  was  incorporated  in  Ohio  as  a  fra- 
ternal beneficiaiy  association,  did  not  tend  to  prove  that  it 
was  licensed  and  was  doing  business  in  Missouri  as  such. 

Policy— Nature  of  Contract — Assessment  Insurance: 

A  certificate  of  insurance  expressing  an  absolute  and  uncon- 
ditional undertaking  to  pay  a  specified  sum  without  making  the 
obligation  in  anyway  dependent  upon  the  collection  of  an  assess- 
ment from  persons  holding  similar  contracts,  cannot  be  con- 
strued as  a  contract  of  Insurance  on  the  assessment  plan. 

Same— Non-Payment  of  Assessments — Wlien  Insurance  for  For- 
feiture: 

In  the  absence  of  any  stipulation  for  forfeiture  for  non-pay- 
ment of  assessments,  the  policy  remains  in  force  during  the  life- 
time of  the  assured;  in  such  case  the  insurer  has  no  other  re- 
course than  to  deduct  the  unpaid  assessments  on  the  death  of 
the. insured.  That  the  application  signed  by  the  insured  pro- 
vided that  his  suspension  would  forfeit  the  rights  of  himself 
and  beneficiaries  was  not  equivalent  to  a  provision  for  for- 
feiture. 

Same — ^Abandonment — Pleadings : 

Abandonment  is  an  affirmative  defense  which  must  be 
pleaded  to  be  available. 

Same — Same— Burden  of  Proof: 

Abandonment,  if  pleaded  would  be  unavailable  to  the  in- 
surer in  the  absence  of  proof  that  insured  had  failed  to  pay  or 
offered  to  pay  subsequent  assessments  which  he  was  bound  to 
pay  to  keep  his  insurance  alive. 
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Same— Proof  of  Death— yfalvor: 

Denial  of  liabillly  constltuteB  a  waiver  of  notice  and  proof 
of  death. 

dame— Time  of  Payment— Interest: 

Where  a  policy  contains  no  provision  prescribing  the  time 
for  payment  after  the  reception  of  proofs  of  loss,  the  obligation 
to  pay  matures  as  of  the  date  of  such  denial,  from  which  date 
interest  should  be  computed. 

[Judgment  for  plaintUf  below.     Here  affirmed  against  society.] 
Keeton  et  al.  v.  National  Union  (Kansas  City  C.  A.) : 
182  Southwestern  Reporter  (March  16,  1916)  798. 

Mutual  Benefit  Soclaty^-Excepted  Risks— Occupation : 

The  by-laws  provided  that  engagement  in  the  employment 
of  railroad  brakeman,  except  on  passenger  trains,  would  exempt 
the  society  from  liability  traceable  to  employment  in  such 
hazardous  occupation.  They  further  provided  that  accidents 
arising  out  of  engagements  in  the  prohibited  occupation  would 
be  covered  if  the  insured  would  make  application  for  a  hazardous 
occupation  certificate  and  pay  an  increased  premium.  Insured 
died  from  injuries  sustained  while  working  as  a  brakeman  on  a 
work  train.    Held,  That  the  society  was  not  liable. 

Same — Same — Same— Waiver : 

The  insured  engaged  in  a  prohibited  occupation  without 
having  procured  a  certificate  extending  coverage  to  the  increased 
occupation  as  the  by-laws  required.  A  few  days  before  his 
death  insured,  through  his  agency,  paid  the  usual  assessment  to 
the  clerk  of  the  local  camp,  the  clerk  being  notified  of  the 
change  of  employment  and  an  offer  being  made  of  the  increased 
assessment  on  account  of  the  more  hazardous  employment, 
which  was  refused.  Held,  That  the  insured  having  failed  to 
obtain  a  certificate  extending  the  coverage  as  the  by-laws  re- 
quired there  was  no  liability  where  his  death  resulted  from  a 
prohibited  employment,  and  the  fact  that  the  local  clerk  had 
knowledge  of  the  hazardous  employment  would  not  estop  the 
company  from  denying  liability.  The  acceptance  of  the  ordinary 
assessment  under  the  circumstances  could  not  have  led  the 
insured  to  believe  that  the  society  intended  to  waive  the  re- 
quirements of  its  by-laws. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Frain  v.  Modern  Woodmen  of  America  (Col.  S.  C.) : 
156  Pacific  Reporter  (March  20,  1916)   330. 

By-Laws— Assessments — Forfeiture : 

A  by-law  of  a  mutual  benefit  society,  which  collects  from 
month  to  month  only  sufficient  funds  to  pay  its  average  losses 
and  to  carry  the  insurance  of  such  member  for  that  month 
only,  for  forfeiture  for  non-payment  on  or  before  a  fixed  day, 
is  valid  and  binding. 
Same — Same— Waiver: 

Where  a  mutual  benefit  society  by  its  course  of  dealing  leads 
a  member  to  believe  that  assessments  may  be  paid  after  the 
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date  specified  in  the  by-laws,  it  could  not  insist  upon  a. for- 
feiture to  pay  within  the  time  specified.  Such  waiver  may  arise 
from  repeatedly  receivins  overdue  assessments  without  objection. 
Same — Same — Same — Evidence  Considered: 

Evidence  tp  the  effect  that  the  society  accepted  check  mailed 
on  the  last  day  of  the  month  in  which  assessments  were  paya- 
ble, and  that  such  checks  could  not,  by  the  usual  course  of  mall, 
have  been  received  until  after  the  end  of  the  month,  was  insuffi- 
cient to  prove  a  course  of  dealing  that  would  lead  insured  to 
believe  that  assessments  would  be  received  after  the  time  pro- 
vided by  the  by-laws.  Such  evidence  would  be  a- waiver  as  to 
the  medium  of  payment,  but  not  as  to  time.  The  evidence  shows 
that  members  were  allowed  to  pay  assessments  to  local  collec- 
tors, and  that  payment  at  any  time  during  the  month  was 
deemed  sufficient  under  the  by-laws. 
Same — Same— Same— Same: 

Insured  moved  to  a  locality  where  there  was  no  local  col- 
lector and  on  several  occasions  had  mailed  checks  for  her  as- 
sessment on  the  last  day  of  the  month.  Held,  That  the  society, 
by  its  course  of  conduct  in  this  respect,  waived  no  more  than 
that  the  insured  would  have  the  right,  if  such  right  was  not 
within  the  contemplation  of  the  by-law,  to  pay  the  assessments 
by  depositing  a  check  in  the  mail  within  the  stipulated  time. 
Same — Same — Same: 

Where  insured  became  delinquent  and  was  thereafter  per- 
mitted to  pay  back  dues  and  be  reinstated  on  furnishing  a  health 
certificate,  she  having  this  right  under  the  by-laws,  there  was 
no  waiver  of  the  time  for  paying  assessments,  but  a  compliance 
with  the  contract. 
Same — Same— Time  of  Payment: 

The  defendant  having  reinsured  the  society  which  originally 
issued  the  policy  sued  on,  the  plaintiffs,  by  insisting  that  the  by- 
laws of  the  defendant  govern  in  order  to  show  a  waiver,  thereby 
made  the  defendant  society  independent  of  the  original  insurer 
in  determining  the  time  for  payment  of  an  assessment. 
Same — Same — Same : 

Where  delay  in  paying  an  assessment  was  not  due  to  reli- 
ance on  any  past  conduct  of  the  defendant  society  or  its  prede- 
cessor, but  was  due  to  the  fact  that  insured's  son  thought  that 
his  mother  had  paid  the  assessment,  a  recovery  could  not  be  had 
on  the  theory  of  an  estoppel. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Crawford  et  al.  v.  North  American  Union  (Springfield  C. 

A.): 

182  Southwestern  Reporter  (March  22,  1916)  104S. 

Mutual  Benefit  Society — Beneficiaries — Legatee: 

Sec.  712  S.  D.  Civ.  Code,  relating  to  mutual  benefit  societies, 
limits  beneficiaries  to  the  husband,  wife,  relative,  legal  represen- 
tative, heir,  legatee  of  the  insured.  Insured  designated  as  bene- 
ficiary his  fiancee.    Subsequently  he  made  a  will  bequeathing  the 
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proceeds  ot  th«  ];K)llcy  to  her.  Held,  that'  by  the  use  of  the  word 
"legatee"  in  the  statute  the  insured  was  authorized  to  designate 
a  beneficiary  by  will,  and,  although  his  fiancee  may  have  been, 
as  such,  outside  of  the  class  named  in  the  statute,  haying  desig- 
nated her  as  a  legatee  he  then  complied  with  the  statute  so  as 
to  give  validity  to  the  certificate. 

Same — Same — Vetted  interest: 

A  beneficiary  under  a  mutual  benefit  certificate  acquires  no 
vested  rights  to  the  benefits  thereof  prior  to  the  death  of  the 
insured  and  until  such  death  occurs,  the  insured  who  pays  the 
premiums  and  assessments  may  exercise  and  control  the  ap- 
pointment and  designation  of  the  beneficiary  without  restrictions 
other  than  such  as  may  be  imposed  by  the  laws  of  the  society. 

Same — Same — Ultra  Vires: 

Although  the  designation  of  a  fiancee  as  beneficiary  was 
ultra  vires  and  outside  of  the  scope  of  the  object  of  a  mutual 
benefit  society,  the  certificate  was  not  void  by  reason  of  such 
fact  so  long  as  it  was  not  in  contravention  of  a  statute  making 
it  void,  and  the  society,  having  issued  the  certificate  and  re- 
ceived the  premiums  could  not  avoid  payment  to  the  fiancee. 

[Judgment  for  fiancee  below.    Here  affirmed  in  favor  of  fiancee.] 
Christenson   v.    El    Raid    Temple   Ancient   Arabic   Order 
Nobles  of  Mystic  Shrine  of  Sioux  Falls  et  al.   (S.  D. 
S.  C.) : 

166  Northwestern  Reporter   (March  24,  1916)    581. 

Annotation — Right  of    Mutual    Benefit   Association   to    Increase 
Ratea: 

Under  the  above  heading  appears  ah  annotation  to  the  case 
of  Thomas  v.  Knights  of  Maccabees,  heretofore  reported  in  28 
Insurance  Digest  249. 

Lawyers'  Reports  Annotated  (N.  S.)   (1916  A)  762. 

Mutuai   Benefit  Society — Expulsion  of  Member — interference  by 

Court: 

If  a  Judgment  of  expulsion  passed  upon  a  member  of  a  fra- 
ternal benevolent  association  is  regular,  according  to  the  laws  of 
the  order,  a  court  cannot  disturb  it 

Sa  me— Sa  me— Re  med  i  es : 

Where  it  was  provided  in  the  constitution  of  a  subordinate 
aerie  that  an  appeal  from  the  decision  of  the  grand  worthy  presi- 
dent to  the  grand  aerie  at  its  next  annual  session  must  be  taken 
within  30  days  from  the  time  of  the  decision,  and  no  such  appeal 
was  taken,  the  decision  of  the  grand  worthy  president  is  final, 
and  the  courts  have  no  Jurisdiction  to  interfere. 

Same — Same— Same: 

Members  of  fraternal  benevolent  associations  may  lawfully 
agree,  as  a  part  of  their  scheme  of  organization,  to  submit  their 
domestic  grievances  in  the  first  instance  to  the  internal  tribu- 
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nalB  of  their  order,  and,  having  bo  agreed,  cannot,  against  the 
protest  of  the  association,  maintain  a  civil  action  against  it 

[Judgment  for  society  below.     Here  alllrmed  in  favor  of  ao- 
detyj 

Wilber   V.    Lincoln    Aerie    No.    147,    Fraternal    Order    of 
Eagles  (Neb.  8.  C.) : 

166  Northwestern  Reporter  (liarch  24,  1916)  668. 

Action  on  Policy — ^Vioiation  of  luiw — Burden  of  Proof: 

The  policy  precluded  recovery  in  case  of  death  due  to  viola- 
tion or  attempted  violation  of  any  law.  Insured  died  from  a  pistol 
shot  fired  during  an  altercation.  It  does  not  appear  from  the 
evidence  as  to  who  brought  on  the  difficulty  which  resulted  in 
insured's  death.  Held,  That  the  burden  was  upon  the  insurer, 
to  avoid  liability,  to  show  that  insured  had  brought  on  the  dif- 
ficulty, and  there  being  no  evidence  that  he  did  it  was  not  relieved 
from  liability. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Sovereign   Camp   of  Woodmen   of  the   World   v.    Bailey 
(Tex.  C.  C.  A.) : 

183  Southwestern  Reporter  (March  29,  1916)  107. 

Action  on  Policy — Release — Pleading: 

A  plea  alleging  an  accord  and  satisfaction,  but  failing  to 
allege  that  the  sum  received  by  the  plaintiff  was  accepted  with 
the  understanding  and  agreement  that  it  was  a  payment  in  full, 
was  subject  to  demurrer. 

Same — Same — Burden  of  Proof: 

In  such  a  case  the  burden  rests  upon  the  insurer  to  es- 
tablish by  a  preponderance  of  the  evidence  that  the  amount  ac- 
cepted by  the  beneficiary  was  intended  to  be  an  extinguishment 
of  the  debt  and  that  the  same  was  paid  in  pursuance  of  an  agree- 
ment and  understanding  that  it  was  in  full  payment. 

Same — Same— Co.nsideratlon : 

The  payment  of  an  amount  less  than  actually  due  on  a  policy 
is  not  an  accord  and  satisfaction  unless  there  was  a  bona  fide 
dispute  as  to  the  liability  of  the  insurer,  or  unless  there  w^as  some 
other  consideration  moving  to  the  beneficiary  than  the  amount 
of  money  paid. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
American  Workmen  v.  James  (Ala  C.  A.): 

70  Southern  Reporter  (April  1,  1916)   976. 

Mutual  Benefit  Association — Death  Benefits — Statute: 

Sec.  4303  Gen.  St.  Kan.  provides:  ''Every  fraternal  beneficiary 
association  *  *  shall  make  provision  for  the  pajrment  of  bene- 
fits in  case  of  death,  and  may  make  provision  for  the  payment 
of  benefits  in  case  of  sickness,  temporary  or  permanent  disability, 
either  as  the  result  of  disease,  accident  or  old  age;  provided,  the 
period  of  life  at  which  physical  disability  benefits  on  account  of 
old  age  commences  shall  not  be  under  75  years."    The  defendant 
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association  enacted  a  by-law  providing  for  settlement  with  mem- 
bers attaining  the  age  of  76  years  by  payment  of  "not  exceeding 
the  amount  such  member  may  have  paid  into  the  beneficiary  fund 
on  the  amount  or  face  of  his  certificate/'  upon  payment  of  which 
the  certificate  should  be  canceled.  Held,  That  under  the  pro- 
visions of  the  statute  the  by-law  was  invalid.  The  statute  says 
the  association  "shall  make  provision  for  the  payment  of  benefits 
in  case  of  death."    Tliat  must  be  done. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  amoda- 

UOD.] 

State  ex  rel.  Brewster,  Atty.  Oen.  v.  Grand  Lodge  A.  O.  U. 
W.  of  Kan.  et  al.  (Kan.  S.  C.) : 

155  Paolflc  Reporter  (April  8.  1916)   785. 

Mutual  Benefit  Society — Contract — Statute: 

Sec.  679  Ky.  St.  provides  that  no  application,  constitution, 
by-law  or  other  rule,  which  is  not  attached  to  the  policy  issued 
by  the  insurer,  shall  be  considered  as  a  part  of  the  policy  or 
contract  between  the  parties,  and  shall  not  be  received  as  evi- 
dence in  any  controversy  between  them.  Held,  That  this  section 
does  not  apply  in  cases  where  it  is  necessary  to  resort  to  the 
non-attached  but  referred  to  documents  mentioned  in  the  policy 
in  order  to  ascertain  the  promises  of  one  of  the  parties  or  an 
essential  element  of  the  contract  supposed  to  be  contained  in 
the  policy.  Held,  further.  That  the  statute  would  not  apply  where 
the  only  purpose  in  introducing  the  unattached  by-laws  was  to 
ascertain  the  amount  of  benefits  which  the  insurer  agreed  to  pay. 
Same — Same — Same : 

Where  the  certificate  of  membership  simply  recited  that 
the  insured  "is  entitled  to  all  the  benefits  accruing  from  such 
membership  under  the  provisions  of  the  constitution  and  by-laws 
of  this  association"  it  was  proper  to  permit  the  by-laws  to  be 
introduced  in  evidence  although  not  attached  to  the  certificate  as 
required  by  Sec.  679  Ky.  St.,  in  order  to  ascertain  the  essential 
elements  of  the  contract  of  the  parties. 

[Judgment  for  association  below.    Here  reversed  against  assocla- 

Uon.] 
Neutzel  v.  Travelers'  Protective  Assn.  (Ky.  C.  A.) : 
188  Southwestern  Reporter  (April  5.  1916)  499. 

Application — Breach  of  Warranty — Forfeiture: 

Insured  represented  in  his  application  that  he  had  not  within 
five  years  been  treated  by  any  physician  for  "diseases  ♦  ♦  * 
or  injuries."  The  application  warranted  the  truth  of  the  state- 
ments therein  made.  The  proof  of  death  showed  that  insured  had 
within  three  years  preceding  the  application  been  attended  pro- 
fessionally by  a  physician  for  contusion  of  the  chest,  laceration 
of  leg.  Held,  That  the  statements  by  the  Insured  were  material 
to  the  risk  and  being  substantially  f^lse  the  policy  was  avoided. 

By-Laws — Remediee— Condition  Precedent: 

The  provision  of  the  by-laws  of  a  mutual  benefit  society  that 
the  remedies  within  the  society  shall  be  accepted  before  action 
sliall  be  brought  in  the  courts,  is  valid. 
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Application — Warranties— Statute: 

Sec.  4202  M.  Wis.  St.  relating  to  representations  or  war- 
ranties contained  in  application  for  insurance  policies  does  not, 
under  Section  1,956,  Sub.  Div.  9,  apply  to  policies  issued  by  mutual 
benefit  societies. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Peterson  v.  Independent  Order  of  Foresters  (Wis.  S.  C.) : 
166  Northwestern  Reporter  (April  7,  1916)  951. 

Mutual  Benefit  Society — Death  of  Original  Beneficiary — Distribu- 
tion: 

The  original  beneficiary  having  died  and  insured  having 
designated  no  new  beneficiary,  and  the  proceedings  under  the 
by-laws  being  payable  in  such  contingency  to  insured's  heirs,  his 
step-daughter  was  not  entitled  to  the  fund  notwithstanding  his 
parol  agreement  that  if  she  would  pay  the  assessments  as  they 
fell  due  she  should  receive  the  proceeds. 

Same — Same — Same : 

Where  assessments  w^re  advanced  on  the  express  promise 
of  reimbursement  by  the  insured,  and  such  advancements  were 
beneficial  in  maintaining  the  insurance  in  force,  the  person  mak- 
ing such  advancements  was  entitled  to  recover  the  amount  there- 
of out  of  the  proceeds. 

Same — Payment  Into  Court — interpleader: 

Where  an  insurer  pays  the  proceeds  of  a  policy  into  court 
the  plaintiffs  and  the  other  claimant  should  be  treated  as  inter- 
pleading. 

[Judgment  for  plaintiffs  with  allowance  to  claimant  of  moneys 
advanced.] 

O'Brien  et  al.  v.  Grand  Lodge  A.  O.  U.  W.  of  Mass.  et  al. 

(Mass.  S.  J.  0.) : 

111  Northeastern  Reporter  (April  11,  1916)  956. 

Action  on  Policy — Complaint — Statute: 

In  the  complaint  it  was  alleged  "that  the  injury  happened 
while  said  policy  was  in  force  and  effect."  It  is  objected  that 
the  complaint  is  insuflacient  in  that  it  fails  to  state  for  what 
period  of  time  the  policy  was  issued,  as  required  by  Sec  5382, 
Form  12,  Ala.  Code  1907.  Held,  That  the  statute  was  not  ap- 
plicable to  actions  on  policies  issued  by  mutual  benefit  societies, 
the  policy  not  being  for  any  definite  term  of  years  but  only  for 
such  period  as  the  insured  should  remain  in  good  standing. 

Appiicationt — Concealment — Fraud : 

Although  the  failure  to  answer  a  question  in  an  application 
was  for  the  purpose  of  deceiving  the  insurer,  if  such  failure  did 
not  in  fact  deceive  it,  then  the  omission  furnished  no  basis  for 
avoiding  the  policy,  an  intention  to  deceive  and  an  actual  decep- 
tion being  necessary  to  constitute  fraud,  under  Sea  4672,  Ala. 
Code  1907,  providing  that  no  misrepresentation  shall  be  cause 
for  forfeiture  unless  made  with  Intent  to  deceive  or  unless  the 
matter  misrepresented  increased  the  risk. 
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Same — Omitted  Antweiv-Wafver:  -  . 

Where  it  appears  upon  the  face  of  an  application  that  a 
question  is  not  answered  or  imperfectly  answered  the  issuance 
of  the  policy  without  further  inquiry  constitutes  a  waiver  of  the 
imperfection  and  will  render  immaterial  the  omission  to  give  a 
full  answer. 

Action  on  Policy — Notice — Pleading: 

The  averment  that  "defendant  with  knowledge  by  and 
through  its  officers,  servants  or  agents"  of  facts  alleged  to  have 
been  concealed  is  equivalent  to  an  allegation  that  the  defendant 
knew  the  facts  and  implies  an  allegation  that  the  officer,  agent 
or  servant  was  one  whose  knowledge  as  to  matters  was  knowl- 
edge as  to  the  defendant,  because  it  would  be  impossible  in  law 
and  in  fact  for  defendant  to  know  a  thing  by  or  through  its  of- 
ficer, agent  or  servant,  unless  knowledge  of  the  matter  was 
knowledge  of  the  former. 

Same — Misrepresentations — ^Walver: 

Where,  after  acquiring  knowledge  of  misrepresentations,  the 

insurer  accepted  assessments,  it  could  not  insist  on  a  forfeiture, 

and  the  determination  of  the  question  of  whether  or  not  the 

knowledge  of  an  agent  of  the  misrepresentation  at  the  time  of  the 

issuance  of  the  policy  was  notice  to  the  insurer,  was  unnecessary. 

[Judgment  for  plaintlflt  below.     Here  affirmed  against  society.] 

Knights  of  Modem  Maccabees  v.  Gillespie  (Ala.  C.  A.) : 

71  Southern  Reporter  (April  8,  1916)   67. 

Mutual  Benefit  Society — Amendment  of  By-Laws: 

Where  a  member  of  a  fraternal  beneficiary  society  agrees  to 
be  bound  by  future  amendments  to  its  laws,  a  reservation  is  im- 
plied that  the  changes  are  to  be  fair  and  reasonable. 

Same — Same— "Necessary"  Changes: 

In  order  to  be  deemed  necessary  to  the  purposes  of  a  fra- 
ternal beneficiary  society,  a  change  in  its  by-laws  need  not  be 
indispensable  to  that  end.  If  it  is  reasonably  adapted  thereto, 
the  requirement  is  met. 

Same — Same — Reasonableness — Question  of  Law: 

Whether  changes  made  in  the  by-laws,  which  affect  the  rights 
of  a  member  in  such  an  association,  are  fair  and  reasonable  is 
ordinarily  a  question  of  law,  where  the  detailed  facts  are  not  in 
controversy. 

Same — Same    Same : 

The  amendment  of  by-laws  increasing  the  rate  of  assess- 
ments to  an  amount  less  than  provided  by  the  Fraternal  Congress 
Table  of  Mortality  was  not  unreasonable. 

Same — Same— Same: 

Where  the  certificate  held  by  a  member  of  a  fraternal  bene- 
ficiary society  provides  that  after  a  certain  time  it  shall  be  non- 
forfeitable, and  that  he  shall  be  entitled  to  a  paid-up  certificate 
in  proportion  to  the  number  of  payments  he  has  made,  a  change 
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is  unreasonable  which  denies  him,  unless  he  shall  make  further 
payments,  any  benefit  whatever  from  his  admitted  pres^it  share 
of  a  reserve  fund  which  has  already  accumulated. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
o*ety.] 

Uhl  V.  Life  &  Annuity  Assn.  (Kan.  S.  C.) : 

166  Paclflo  Reporter  (April  10.  1916)   926. 

Action  on  Policy — Misrepresentations — Question  for  Jury: 

The  insured  stated  in  his  application  that  he  had  not  received 
either  surgical  or  medical  treatment  during  the  five  years  pre- 
ceding. In  an  action  on  the  policy  the  defendant  ofTered  in 
evidence  a  letter  in  which  insured  stated  that  previous  to  the 
issuance  of  the  policy  "I  had  a  slight  fracture  in  my  skull".  In 
the  Physician's  Certificate  accompanying  the  proofs  of  loss  it 
was  stated  that  Insured  had  had  a  previous  skull  fracture.  This 
physician  took  the  witness  stand  and  stated  that  he  had  made  a 
mistake  In  reporting  insured's  past  injury,  and  that  insured  had 
not  suffered  a  fracture  of  the  skull  but  simply  a  laceration  of 
the  scalp.  Held,  That  this  testimony  raised  a  question  of  fact 
that  ought  to  have  been  submitted  to  the  Jury  whether  the  in- 
sured had  made  a  false  representation  that  was  material  to  the 
risk. 

tPlalntlfTs  motion  for  new  trial  granted.] 
Cullen  V.  Home  Watchmen  of  the  World  (Allegheny  Co. 
C.  P.): 

64  Pittsburgh  Law  Journal  (April  8,  1916)  210. 

Mutual  Benefit  Society — By-Laws — Statute: 

Sec.  679  Ky.  St.,  enacted  in  1893,  provided  that  no  applica- 
tion or  by-law  should  be  considered  as  a  part  of  any  insurance 
contract  unless  attached  to  the  policy  or  printed  on  the  face  or 
reverse  side  thereof.  In  1906  this  provision  of  the  statute  was 
amended  so  as  to  exclude  fraternal  benefit  societies.  Held,  That 
amendments  to  the  by-laws  of  a  fraternal  benefit  society  enacted 
prior  to  1906,  changing  the  amount  of  assessments,  could  not  be 
considered  in  determining  the  rights  of  the  parties  where  they 
had  not  been  appended  to  the  contract  as  the  statute  provided. 
Same— Same — Same : 

Said  construction  of  the  statute  does  not  involve  an  impair- 
ment of  the  obligation  of  the  contract  of  the  parties,  authorizing 
the  making  of  amendments;  it  simply  undertook  to  specify  the 
formality  necessary  to  make  the  amendments  a  part  of  the  con- 
tract. 
Same — Same — Same : 

The  defendant  was  chartered  by  special  act  of  the  General 
Assembly  of  Kentucky  in  1880.  By  the  act  of  incorporation  it 
was  provided  in  part:  "The  General  Assembly  reserves  the 
right  to  amend  and  alter  this  charter".  Held,  That  the  enactment 
of  Sec.  679  (Laws  1893  Ch.  171)  requiring  the  application  and 
by-laws  referred  to  in  any  contract  of  insurance,  to  be  attached 
thereto  or  written  thereon,  and  providing  that  if  not  so  attached 
they  should  not  be  received  in  evidence  in  any  trial,  was  not  an 
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imiAinnent  of  either  the  society's  contract  with  the  common- 
wealth or  its  contract  with  the  insured;  When  the  society  ac- 
cepted its  charter  it  did  so  with  the  distinct  understanding  that 
changes  in  its  method  of  doing  business  might  be  made,  and  since 
Sec.  678  merely  regulated  the  manner  of  doing  business  the  ob- 
jection of  the  society  to  the  validity  of  it  were  ill  founded. 

Same— Assessments — Estoppel : 

The  mere  fact  that  the  holder  of  a  benefit  certificate  iMiys 
illegal  assessments  rather  than  take  the  possible  chances  of  hav- 
ing his  certificate  forfeited,  does  not  estop  him  or  his  beneficiary 
from  questioning  the  legality  of  similar  assessments. 

Same— Same— Duty  of  Society  to  Apply  Excess  Payments: 

Where  insured  paid  certain  illegal  assessments,  on  ceasing 
to  pay  further  assessments  he  was  entitled  to  have  the  excess 
paid  in  by  him  applied  to  continue  his  insurance  in  force;  the 
burden  of  proof  in  such  case  rests  on  the  plaintiff. 
Same — Same— Payment — Sufficiency  of  Evidence: 

Where  the  evidence  failed  to  show  that  the  excess  over 
legal  assessments  was  sufficient  to  maintain  the  insurance  in 
force  until  the  death  of  the  insured  it  was  error  for  the  court 
to  find  that  the  insurance  was  in  force  at  the  time  of  death. 

Same— Illegal  Assessments— Recovery  of  Excess  Payments: 

Where  a  mutual  benefit  society  exacted  illegal  assessments 
and  the  same  were  paid  by  the  insured  in  the  belief  that  they 
were  properly  levied,  the  insured's  beneficiary  was  entitled  to 
recover  the  excess  of  the  illegal  over  the  legal  assessments. 

Same— Action  on  Policy — Interest: 

It  not  appearing  that  demand  for  payment  was  made  prior 
to  the  commencement  of  the  suit,  interest  was  not  recoverable 
except  from  that  time. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Supreme  Council  Catholic  Knights  of  America  v.  Fenwick 
et  al.  (Ky.  C.  A.) : 

188  Southwestern  Reporter  (April  19,  1916)  906. 

Beneficiary — Divorce — Distribution : 

A  wife  named  as  beneficiary  in  a  fraternal  benefit  certificate, 
who  thereafter  procures  an  absolute  divorce,  without  accruing 
alimony,  forfeits  her  rights  to  such  benefits  where  the  law  of  the 
state  or  the  by-laws  of  the  society  restrict  the  payment  of  its 
benefits  to  the  families,  heirs,  blood  relations,  affianced  wife,  or 
persons  dependent  upon  the  member. 
Same — Interpleader: 

The  act  of  a  fraternal  society  in  filing  a  bill  of  interpleader  to 
determine  conflicting  claims  is  proper,  and  cannot  prejudice  the 
rights  of  claimants  when  the  same  are  fixed  by  law. 

[Judgment  against  divorced  wife  below.    Here  affirmed.] 
Qiffin  V.  Grand  Lodge  of  Ancient  Order  of  United  Workmen 
of  Nebraska  et  al.  (Neb.  S.  C): 

167  Northwestern  Reporter  (April  21,  1916)  113. 
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Mutual  Benefit  Certlfleatee — Benefleiariee^Dietrlbution: 

The  beneficiary  in  a  mutual  benefit  certificate  has  no  vested 
interest  during  the  life  of  the  insured;  where  the  beneficiary  in 
such  a  certificate  died  prior  to  the  time  of  death  of  the  insured, 
the  proceeds  of  the  certificate  were  not  part  of  her  estate. 
8ame--8ame — 8a  me : 

The  certificate  was  payable  to  insured's  wife.  She  died  be- 
fore he  died.  The  same  person  acted  as  administrator  for  the 
estate  of  each.  Held,  That  the  wife's  estate  had  no  such  interest 
in  the  fund;  that  the  costs  of  administration  should  be  paid  out 
of  it. 
Same — Same — Same : 

The  purpose  of  the  society,  as  stated  in  the  by-laws,  was  to 
provide  a  fund  to  be  paid  to  the  widow,  orphan  or  legal  repre- 
sentatives of  the  insured.  Insured's  first  wife  was  named  as  bene- 
ficiary, she  died.  He  subsequently  re-married.  On  his  death  his 
second  wife  claimed  the  entire  proceeds.  Held,  That  the  by-laws 
not  being  specific  as  to  the  manner  of  distribution  in  such  cases 
the  funds  will  be  divided  between  those  named  in  the  by-laws 
as  being  parties  for  whom  the  fund  was  provided,  in  the  same 
proportion  as  they  would  be  entitled  to  share  in  the  estate  of  the 
insured,  subject  to  the  costs  of  administration. 
Same — Same — Same : 

In  no  case  where  there  are  any  of  the  classes  living  who  are 
designated  as  probable  beneficiaries  does  the  insurance  entirely 
lapse  and  become  uncoUectable. 

[Decree  in  aooordanoe  with  opinion.] 
Sykes  v.  Armstrong  (Miss.  S.  C): 

71  Southern  Reporter  (April  22,  1916)  262. 

Mutual  Benefit  Society — "Life  Insurance  Company" — Venue: 

A  fraternal  benefit  society  is  a  "life  insurance  company" 
within  Sec.  2,589  Miss.  Code  1916,  and  may  be  sued  in  the  county 
in  which  the  beneficiary  resides  under  Sees.  687  and  709  of  the 
Code,  hence  suit  to  annul  a  former  decree  against  the  plaintiff 
society  was  properly  determined  against  it. 

[Decree  for  defendant  below.     Here  affirmed  acralnst  plaintiff 
society.] 

Masonic  Ben.  Assn.  v.  Dotson   (Miss.  S.  C): 

71  Southern  Reporter  (April  22,  1916)  266. 

Action  on  Policy — Measure  of  Recovery— -interest: 

In  a  suit  to  recover  the  amount  of  a  benefit  certificate  and 
for  the  further  recovery  of  certain  moneys  expended  by  plaintiff 
at  the  instance  and  request  of  the  agent  it  was  improper  to  allow 
interest  on  the  money  so  expended  from  the  date  the  insurance 
became  payable;  interest  should  only  have  been  allowed  from 
the  time  of  the  payment  of  the  expense  money. 

[Judgment   for  plaintiff   below.     Here   afiU-med   on   remittitur, 
otherwise  reversed  and  remanded.] 

Woodmen  of  the  World  v.  Coplin  (Miss.  S.  C.) : 

71  Southern  Reporter  (April  22,  1916)  260. 
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Mutual  Benefit  Societlee— Statute— Title  of  Act: 

Public  Acts  Tenn.  1905,  Ch.  480,  entitled  "An  Act  to  provide 
for  the  organization,  admission  and  regulation  of  fraternal  bene- 
ficiary associations,  transacting  the  business  of  life  Insurance," 
eta.  Is  not  In  conflict  with  Art.  2,  Sec.  17,  Tenn.  Const,  provid- 
ing that  "no  bill  shall  become  a  law  which  embraces  more  than 
one  subject,  that  subject  to  be  expressed  in  the  title."  The  sub- 
ject of  the  act  Is  single,  1.  e.  "fraternal  beneficiary  associations 
transacting  the  business  of  life  Insurance."  The  words  "organi- 
zation, admission  and  regulation"  are  not  provisions  for  separate 
purposes,  but  are  simply  provisions  incidental  to  the  single  sub- 
ject of  the  act. 

Same— Same-— Classification : 

Sec.  12,  Ch.  480,  Pub.  Acts  Tenn.  1905,  relating  to  fraternal 
benefit  associations,  provides  that  benefits  payable  by  such  asso- 
ciations shall  be  exempt  from  attachment  or  other  legal  process 
and  that  "such  associations  are  hereby  declared  to  be  charitable 
institutions  and  the  property  held  in  use  for  lodge  purposes  and 
the  funds  of  such  associations  shall  be  exempt  from  taxation." 
Held,  That  this  section  was  not  In  violation  of  the  Constitution 
of  Tennessee  prohibiting  arbitrary,  unreasonable  and  capricious 
classification,  there  being  a  distinct  difference  between  fraternal 
beneficiary  associations  defined  by  the  act  in  question  as  char- 
itable institutions,  and  ordinary  life  insurance  companies  trans- 
acting business  for  profits. 

Same — Same — Same : 

Such  act  is  not  unconstitutional  as  class  legislation  in  per- 
mitting such  associations  to  offer  advantages  to  members  which 
are  denied  to  ordinary  life  insurance  companies,  for  the  reason 
that  all  rights,  privileges  or  exemptions  allowed  under  the  act 
may  be  enjoyed  by  any  life  Insurance  company  which  will  aban- 
don its  former  organization  and  reorganize  under  the  act  in  ques- 
tion and  comply  with  its  provisions. 

Same— Same — Exemptions: 

It  is  within  the  power  of  the  state  legislature,  on  grounds 
of  public  policy,  to  exempt  the  proceeds  of  a  fraternal  beneficiary 
certificate  from  claims  of  creditors. 

Same — Same — Classification : 

Sec.  12,  Ch.  480  Pub.  Acts  Tenn.  1905,  exempting  the  pro- 
ceeds of  fraternal  benefit  certificates  from  legal  process  and 
exempting  such  associations  from  the  payment  of  taxes,  is  not 
invalid  on  the  ground  that  it  grants  privileges  to  associations 
falling  under  the  operation  of  the  act  not  accorded  to  all  cor- 
porations and  associations  of  the  same  class.  The  act  does  not 
purport  to  cover  each  and  every  kind  of  Insurance  business  con- 
ducted by  associations  of  the  class  falling  due  within  the  terms 
of  the  Act 

Same — Same — Same: 

Sec.  32  of  said  Act  provides:  "That  nothing  contained  in 
this  Act  shall  be  construed  to  affect  or  apply  to  grand  or  subordi- 
nate lodges  of  Masons,  Odd  Fellows  or  Knights  of  Pythias  (ex- 
clusive of  the  insurance  branch  of  the  Supreme  Lodge  Knights 
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of  Pythias)  or  to  similar  orders  which  do  not  issue  insurance  cer- 
tificates, nor  to  local  lodges  of  an  association  now  doing  business 
in  this  state  that  provide  death  benefits  not  exceeding  $300  to 
any  one  person  *  *  nor  to  domestic  associations  which  limit 
their  membership  to  the  employes  of  a  particular  city  or  town^ 
designated  firm,  business  house,  or  corporation."  ffeld.  That  the 
exemption  of  such  organizations  from  the  operation  of  the  Act 
was  not  an  arbitrary,  unreasonable  or  capricious  dassiflcatimi. 

t  Judgment  for  defendants  below.    Here  afflrmed  in  favor  of  de- 
fendants.] 

Hamilton  National  Bank  y.  Amster  et  al.  (Tenn.  S.  C.) : 

184  Southwestern  Reporter  (April  26,  1916)  5. 

Policy— "Health": 

"Good  health"  in  a  contract  of  life  insurance  means  that  & 
person  is  in  a  reasonably  good  state  of  health  and  free  from  any 
disease  or  illness  that  tends  seriously  or  permanently  to  weaken 
or  impair  the  constitution. 

By-Laws — Evidence : 

The  by-laws  of  a  benefit  society  may  be  proved  by  a  copy 
certified  under  the  hand  of  the  secretary  of  the  society,  with  the 
seal  of  the  society  aflbed. 

Action  on  Policy — Waiver— 'Knowledge: 

There  can  be  no  waiver  without  knowledge  on  the  part  of  the 
party  against  whom  a  waiver  is  charged-  where  there  was  want 
of  knowledge  on  its  part. 

[Judgment  for  plaintiflt  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Trafton  v.  National  Council  Knights  and  Ladies  of  Security 
(111.  App.): 

62    National   Corporation   Reporter    (April    27,    1916) 
686. 

Mutual  Benefit  Society — Limitation  of  Action — Statute: 

A  by-law  providing  that  no  action  shall  be  maintained  unless 
brought  within  one  year  from  the  time  the  right  of  action  ac- 
crues, is  valid  under  Section  4,809,  R.  S.  N.  C. 

Same — Same— By-Laws: 

Where  insured  agreed  to  be  bound  by  by-laws  thereafter  en- 
acted, the  subsequent  enactment  of  a  by-law  requiring  actions  to 
be  brought  within  twelve  months  after  the  right  of  action  ac- 
crued, would  be  binding. 
Same--Same — Same: 

It  appearing  that  such  amendment  was  enacted  by  a  repre- 
sentative body  called  the  "Supreme  Ruling"  composed  of  repre- 
sentatives from  each  state  jurisdiction  and  that  each  jurisdiction 
was  composed  of  representatives  from  each  local  lodge,  and  that 
the  local  lodge  members  participated  in  the  election  of  these  rep- 
resentatives, the  amendment  was  valid  and  binding. 

[ Judirment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Faulk  et  al.  v.  Fraternal  Mystic  Circle  et  aL  (N.  C.  S.  C.) : 
88  Southeastern  Reporter  (April  29,  1916)  481. 
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AaseMmentt — Waiver — Authority  of  Agents: 

Where  the  general  manager  of  the  defendant  society  knew 
that  a  local  agent  was  receiving  assessments  after  due  date,  there 
was  a  waiver  of  forfeiture,  even  though  the  local  agent  was  with- 
out power  to  bind  the  society. 

Same— Forfeiture— Ettoppel : 

Even  though  failure  to  pay  assessments  within  the  time  stip- 
ulated would  ipso  facto  terminate  the  insurance,  conduct  on  the 
part  of  the  insurer  misleading  the  insured  to  his  harm  or  expense 
would  estop  the  insurer  from  insisting  on  a  forfeiture. 
Same — Same— Same : 

The  general  manager  of  the  society  invariably  sent  second 
notices  Juat  like  the  first  notice  wherd  assessments  were  not  paid 
within  the  proper  time;  he  never  notified  insured  that  delay  on 
her  part  had  forfeited  her  relationship,  but  always  treated  her 
as  still  a  member;  no  blanks  for  reinstatement  were  furnished 
in  such  cases  and  the  receipts  issued  on  account  of  delinquent 
payments  were  no  different  from  other  receipts.  In  the  present 
case  such  general  manager  endorsed  on  the  proof  of  death  the 
words:  "Lapsed  10-lS,"  showing  that  insured  was  treated  as  a 
member  until  five  days  after  her  death.  Held,  that  this  evidence 
supported  the  conclusion  that  the  general  manager  of  the  com- 
pany construed  the  provision  with  reference  to  forfeiture  of  mem- 
bership as  not  self-executing,  and  that  the  insurer  by  reason  of 
such  conduct  should  be  estopped  from  insisting  on  a  forfeiture 
on  account  of  the  delay  in  payment 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Lone  Star  Ins.  Union  v.  Brannan  (Tez.  G.  C.  A.) : 

184  Southwestern  Reporter  (May  3,  1916)  691. 

Mutual  Benefit  Society — Payment  of  Benefits — Discretion  of  Ben- 
eficiary Board: 

Sec.  68  of  the  Const,  of  the  defendant  society  provided  for 
payment  of  the  full  amount  of  benefits  in  case  of  certain  speci- 
fied injuries.  Sec.  70  provided:  "All  claims  for  disability  not 
coming  within  the  provision  of  Sec.  68  shall  be  held  to  be  ad- 
dressed to  the  systematic  benevolence  of  the  Brotherhood  and 
shall  in  no  case  be  made  the  basis  of  any  liability  on  the  part 
of  the  brotherhood.  Every  such  claim  shall  be  referred  to  the 
beneficiary  board.*  *  *The  approval  of  said  board  shall  be 
required  as  a  condition  precedent  to  the  right  of  any  such  claim- 
ant to  benefits  herein."  Held,  That  where  a  member's  claim  had 
been  disapproved  by  the  beneficiary  board  its  ruling  was  conclu- 
sive, and  the  board  had  no  right  of  recovery  aMaw. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Rieden  v.  Brotherhood  of  Railroad  Trainmen  et  al.  (Tex. 
C.  C.  A.) : 

184  Southwestern  Reporter  (May  3,  1916)  689. 

Mutual  Benefit  Society — Asaesaments — Validity: 

The  by-laws  of  the  society  provided:  "It  shall  be  the  duty 
of  the  president  at  the  meeting  of  the  lodge  following  the  death 
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of  a  member  of  the  mortuary  class  to  giye  notice  in  writing  to 
the  financial  secretary  of  an  assessment  of  |1  on  each  member 
in  a  mortuary  class."  No  such  notice  was  given  by  the  president, 
but  as  soon  as  the  financial  secretary  learned  of  the  death  of  a 
member  he  gave  notice  of  the  assessment  Held,  That  an  assess- 
ment so  made  was  invalid. 
8a  me    8a  me — 8am  e : 

An  entry  made  in  the  minutes  of  a  subsequent  meeting  of 
the  society,  after  such  an  assessment  was  as  follows:  "W.  O. 
deceased.  Death  benefit — Died  May  26th,  1700/'  was  not  such  a 
revocation  of  the  action  of  the  financial  secretary  as  to  make  the 
assessment  valid. 
8ame— 8ame — 8ame: 

In  May  the  financial  secretary  gave  notice  of  an  assessment, 
without  any  order  from  the  president  as  the  by-laws  required. 
Subsequently,  on  June  11th,  the  society  ordered  the  secretary  to 
mail  invoices  of  such  assesment  to  each  member.  Held,  That 
even  though  the  first  attempt  to  assess  should  be  regarded  as 
valid,  the  action  of  the  society  on  July  11th  must  be  regarded  as 
an  extension  of  time  in  which  the  assessment  could  be  paid; 
and  members  having  30  days  from  notice  within  which  to  pay 
assessments,  tender  of  payment  on  behalf  of  insured  on  August  1 
was  sufficient  to  prevent  a  forfeiture. 

8ame— Forfeiture— Rule  of  Construction: 

Whenever  it  is  possible  by  a  reasonable  construction  to 
prevent  a  forfeiture  of  an  insurance  policy  and  thereby  preserve 
the  equitable  rights  of  holder,  it  should  be  done. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Zender  v.  Detroit  Lodge  No.  1  of  Knights  of  Royal  Ark.  et 
al.  (Mich.  S.  C.) : 

167  Northwestern  Reporter  (May  5,  1916)  361. 

Mutual   Benefit  Society — Beneficiaries — Change  of  Designation: 

The  by-laws  of  the  society  provided:     "Any  member  desiring 
a  change  in  his  beneficiary  certificate  must  forward  fifty  cents 
to  the  state  secretary  with  application  for  the  same/'  and  "Death 
benefits  shall  be  paid  to  such  person  or  persons  as  the  deceased 
members  shall   have  ordained."     Insured's  mother  and   father 
were  originally  ordained  as  beneficiaries.     Thereafter   insured 
married  and  gave  birth  to  a  child.    After  marriage  her  husband 
paid  all  assesments.    Held,  That  the  marriage  of  insured,  and  the 
birth  of  her  child,  did  not  effect  a  revocation  of  beneficiaries* 
notwithstanding  the  assesments  were  paid  by  her  husband. 
[Judgment  for  orlerlnal  beneficiary  below.     Here  affirmed.] 
Ladies  Auxiliary  of  Ancient  Order  of  Hibernians  of  Mich- 
igan V.  Flanigan  et  al.  (Mich.  S.  C.) : 

157  Northwestern  Reporter  (May  5,  1916)  355. 

Mutual  Benefit  Society — Change  of  Beneficiary — By-Laws: 

Objection  that  a  second  policy  was  not  issued  in  accordance 
with  the  requirements  of  the  by-laws  of  the  society  can  be  availed 
of  only  by  the  society. 
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Sam*— Same— Ineligibility  of  New  Beneficiary: 

Where  an  original  certificate  was  canceled  by  the  issuance 
of  a  new  policy,  the  rights  of  the  beneficiary  designated  in  such 
original  certificate  could  not  be  enlarged  because  a  second  policy 
was  issued  to  an  illegal  beneficiary. 

Same— illegal  Beneficiary — Dittributlon: 

Where  one  of  two  new  beneficiaries  were  ineligible;  it  did 
not  render  the  new  certificate  invalid;  it  simply  eliminated  the 
ineligible  beneficiary  from  any  right  to  participate  in  the  bene- 
fits, leaving  all  of  the  benefits  to  the  remaining  eligible  bene- 
ficiary. 

[Judgment  for  original  beneficiary  below.    Here  reversed  against 
original  beneficiary.] 

White  et  al.  v.  White  (Miss.  S.  C.) : 

71  Southern  Reporter  (May  6,  1916)  322. 

Mutual  Benefit  Society — By-Laws — Benefits: 

Under  the  reserved  power  of  amendhig  by-laws,  a  mutual 
benefit  society  may  not  enact  a  by-law  changing  the  amount  pay- 
able to  a  member  on  his  attaining  the  age  of  69  years. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Palmer  v.  Protected  Home  Circle  (Pa.  S.  C.) : 

97  AUanUc  Reporter  (May  11,  1916)    188. 

Action  on  Policy — Pleading — Risic: 

In  a  suit  on  a  policy  the  complaint  must  show  that  liability 
accrued  with  the  period  covered  by  the  policy. 

Sam*— Same — Sufficiency  of  Complaint: 

It  was  alleged  that  the  defendant  issued  its  policy  on  May  6, 
1914,  by  the  terms  of  which  it  agreed  to  pay  plaintiff  the  sum  of 
12,000  upon  insured's  death;  that  insured  died  December  15,  1914, 
and  that  notice  of  his  death  had  been  given.  Held,  That  the  com- 
plaint was  not  demurrable. 

Same— Jurors — Qualifications: 

A  member  of  a  mutual  benefit  society  has  such  an  interest  in 
an  action  brought  against  the  society  as  will  disqualify  him  from 
serving  as  a  Juror. 

Same— Evidence — Confidential   Communication : 

A  letter  written  by  the  society's  attorney  to  its  head  office, 
stating  that  the  society  was  not  liable,  but  recommending  a  com- 
promise, was  inadmissible  to  show  that  proof  of  loss  had  been 
made,  or  a  waiver  thereof,  since  the  communication  was  confi- 
dential as  between  attorney  and  client. 

Same — Same — Hearsay : 

In  an  action  on  a  policy,  where  the  defense  was  suicide,  tes- 
timony that  "they  said  he  died  from  taking  carbolic  acid"  was 
inadmissible,  it  being  hearsay. 

Same— Same— Lost  Instrument: 

Where  there  was  evidence  that  a  physician  took  a  note 
from  insured's  clothing  following  his  death,  and  gave  the  same 
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to  another  person,  who  testified  that  he  had  laid  it  aside  and  that 
he  had  not  since  seen  it,  there  was  sufficient  foundation  for  the 
admission  of  secondary  evidence  as  to  the  contents  of  the  note. 

Same — Same — Opinion — Evidence : 

In  an  action  on  a  policy  where  the  defense  was  suicide  a 
statement  by  a  physician  that  death  was  due  to  suicide  was  prop- 
erly excluded. 

Same — Same— Habits  of  insured: 

In  such  a  case  testimony  that  assured  was  addicted  to  drink- 
ing immediately  preceeding  his  death  was  competent,  in  connec- 
tion with  testimony  as  to  his  efforts  to  abstain  therefrom. 

[Judgment  for  plaintiff  below.     Here  reversed  in  fanror  of  so- 
ciety.] 

Sovereign  Camp  of  Woodmen  of  the  World  v.  Ward  (Ala, 
«.  C.) : 

71  Southern  Reporter  (May  18.  1916)  404. 

Mutuai  Benefit  Society — Distribution  of  Proceede — Equity: 

Generally  the  rights  of  holders  and  beneficiaries  under  fra- 
ternal benefit  certificates  rest  solely  upon  the  contract  between 
the  member  and  the  association  as  found  in  its  constitution  and 
by-laws.  But,  when  potent  and  manifest  equities  appear  in  favor 
of  some  of  the  rival  claimants  by  reason  of  contracts  made  and 
carried  out  with  the  deceased  member,  the  association  raiding 
no  objection,  the  contest  may  become  one  purely  for  equitable 
cognizance  and  determination. 

Sams — Interest  of  Member — Assignment: 

While  ordinarily  the  member  has  no  vested  right  in  the  fund, 
still  by  an  agreement  to  change  beneficiaries  in  consideration  of 
funds  advanced  he  may  so  bind  himself  as  to  preclude  his  bene- 
ficiary or  heirs  from  asserting  their  claim  to  the  proceeds  against 
a  party  who  advanced  large  sums  on  the  strength  of  such  agree- 
ment, although  a  completed  change  of  beneficiary  was  not  made 
in  accordance  with  the  constitution  and  by-laws  of  the  associa- 
tion. 

Same — Distribution  of  Proceeds — Equity: 

The  holder  of  a  fraternal  benefit  certificate  in  consideration 
of  loans  advanced  and  to  be  advanced  and  premiums  paid  and  to 
be  paid  by  his  brother  made  him  beneficiary.  LAter  a  son  of  the 
brother  repaid  his  father,  and  made  further  advancements  to  the 
member  upon  consideration  of  being  substituted  as  beneficiary. 
The  request  for  cancellation  of  the  certificate  and  issuance  of  a 
new  one  with  the  nephew  as  beneficiary  was  duly  executed  by 
the  member  and  turned  over  to  the  brother,  who  delivered  it  to 
his  son,  but  it  was  never  transmitted  to  the  association.  After 
the  member's  death  the  nephew,  who  advanced  considerably 
more  than  his  promised  portion  of  the  proceeds  of  the  certificate, 
and  two  sons  of  the  former  member,  who  died  leaving  no  bene- 
ficiary, became  rival  claimants  for  such  portion  of  the  fund;  the 
association  paying  the  money  into  court  and  raising  no  question 
as  to  change  of  beneficiary.  Upon  the  amended  petition  and 
opening  statement  for  plaintiff  disclosing  substantially  the  fore- 
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goinff,  judgment  was  rendered  for  the  defendants.  Held,  That 
error,  and  that  all  the  evidence  should  be  received  and  the  cause 
determined  upon  equitable  considerations. 

[Judgment   for  defendants   below.     Here   reversed   against  de- 
fendants.] 

Brown  v.  Modem  Woodmen  of  America  (Kan.  S.  C.) : 

166  Pacific  Reporter  (May  16,  1916)  767. 

Policy — Rule  of  Construction — ^Warranty: 

It  is  only  in  cases  where  a  policy  will  admit  of  no  other  con- 
struction that  a  statement  contained  therein  will  be  construed  as 
a  warranty. 

Application — Warranties — Contract  Construed: 

The  application  contained  the  following  agreement:  "I  do 
hereby  agree  and  warrant  as  follows:  (1)  That  the  statements 
and  answers  contained  in  this  application  and  medical  examina- 
tion are  full  complete  and  true  *  •  •  and  I  hereby  agree  * 
*  *  that  any  untrue  or  fraudulent  answers  made  by  me  in  this 
application  •  •  •  shall  vitiate  my  beneficial  certificate." 
Held,  That  the  answers  and  statements  in  the  application  were  to 
be  construed  as  representations  and  not  warranties.  If  the 
answers  were  true  and  full  there  could  not  be  any  fraud  and  if 
they  were  not  full  and  true,  upon  the  hypothesis  that  they  were 
warranties,  the  insured  could  incur  a  forfeiture  whether  there 
was  any  fraud  or  intentional  suppression  of  the  truth  or  not; 
the  only  way  to  give  the  provision  relating  to  fraud  any  effect  is 
by  treating  the  answers  as  mere  representations  and  not  war- 
ranties. 

Application — Misrepresentation — Estoppel: 

A  medical  examiner  is  an  agent  of  the  insurer  and  where  he 
writes  false  answers  to  the  questions  contained  in  the  application, 
after  the  true  facts  had  been  imparted  to  him,  his  knowledge  will 
be  imputed  to  the  insurer  so  as  to  estop  it  from  insisting  on  a 
forfeiture  on  the  ground  of  misrepresentations. 

Same — Same — Same : 

Where  insured  had  fully  stated  her  condition  to  the  medical 
examiner  including  the  "tapping"  of  her  legs  to  remove  secre- 
tions from  dropsy,  although  she  did  not  state  that  she  had  suf- 
fered from  dropsy,  the  facts  so  imparted  by  her  were  sufficient  to 
a  medical  man  to  advise  him  that  she  had  suffered  from  dropsy, 
and  he  should  have  so  recorded  her  answer  to  the  question  with 
reference  to  dropsy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  compcmy.] 
Welsguth  V.  Supreme  Tribe  of  Ben-Hur  (111.  S.  C.) : 

112  Northeastern  Reporter  (May  16,  1916)  860. 

Action  on  Policy — Injunction — Appeal: 

In  an  action  to  recover  on  a  benefit  certificate,  the  trial  court 
refused  an  application  of  defendant  to  enjoin  the  prosecution  of 
such  action  until  a  prior  suit  in  equity,  brought  by  the  defendant 
against  the  insured  in  his  lifetime  to  cancel  the  certificate,  had 
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proceeded  to  judgment.    Held,  That  the  order  of  the  court  refus- 
ing the  application  for  injunction  was  appealable. 

Suit  to  Cancel  Policy — Death  of  Insured — Abatement: 

A  suit  to  cancel  a  policy  does  not  abate  on  the  death  of  the 
insured;  the  jurisdiction  of  the  court  over  such  suit  is  not  lost 
by  the  death  of  the  insured  or  by  the  fact  that  the  insurer  has 
an  adequate  remedy  at  law  by  way  of  defense  of  an  action  on 
the  policy,  or  by  reason  of  the  fact  that  such  action  at  law  was 
begun  before  the  beneficiaries  were  substituted  in  the  suit  as 
defendants  to  cancel. 

Same — Same — Right  of  Insurer  to  Enjoin  Action  At-Law: 

The  rule  that  where  a  court  of  equity  once  acquires  juris- 
diction, it  will  retain  it,  proceed  to  a  decree,  and  as  an  incident 
will  restrain  the  prosecutions  of  actions  at  law  subsequently 
commenced  which  interfere  with  the  exercise  of  its  jurisdiction, 
is  applied  to  the  facts  in  this  case.  The  suit  to  cancel  the  policy 
was  pending  when  the  action  at  law  was  commenced,  and  the 
court  had  full  jurisdiction  of  the  parties  and  subject-matter. 
Prosecution  of  the  action  at  law  should  be  restrained  until  the 
suit  to  cancel  the  policy  proceeds  to  judgment. 

[Application   for   order   enjoining  action   at  law  denied  below. 
Here  reversed  in  favor  of  society.] 

Kanevsky  et  al.  v.  National  Council  of  Knight  &  Ladies  of 
Security.  (Minn.  S.  C): 

167  Northwestern  Reporter  (May  19,  1916)  646. 

Mutual  Benefit  Society — Beneficiary — Vested  Interest: 

A  benefit  certificate  on  the  life  of  a  husband  payable  to  his 
wife,  and  delivered  by  him  to  her  as  a  wedding  present,  creates 
in  her  a  vested  and  certain  interest,  and  it  was  no  defense  to  an 
action  by  her  on  the  death  of  insured  that  a  second  certificate 
had  been  issued  in  utter  disregard  of  her  rights. 

[Judgrment  for  original  beneficiary  below.     Here  affirmed  against 
society.] 

Supreme  Council  of  the  Royal  Arcanum  v.  Behrend  (C.  A. 
of  D.  C.) : 

44  Washington  Law  Reporter   (May  26,  1916)   322. 

Mutual    Benefit  Society — Funeral    Benefits — Beneficiaries: 

Upon  the  death  of  a  member  of  a  mutual  benefit  society  no 
right  to  funeral  benefits  passes  to  his  estate. 

Same — Proceeds — Rights  of  Members: 

A  member  of  a  mutual  benefit  society  during  his  lifetime 
has  the  power  of  designating  the  person  to  whom  the  proceeds 
of  his  certificate  shall  be  paid,  including  that  of  change  of  desig- 
nation previously  made,  subject  to  any  limitation  or  restraint 
imposed  by  statute  or  by  the  rules  of  the  society. 

Same — Beneficiaries — Heirs: 

The  by-laws  of  the  society  provided  that  "on  the  death  of 
a  member  in  benefit  his  wife  or  legal  heirs,  as  named  on  his 
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application,  shall  be  entitled  to  the  member's  funeral  benefit." 
Held,  That  the  nomination  of  a  sister  as  beneficiary  was  per- 
missible under  this  provision. 

Same — Same— Time  of  Designation: 

The  use  of  the  words  "as  named  on  his  application/'  in  such 
provision,  did  not  limit  the  right  of  the  insured  of  designation 
to  one,  to  be  exercised  at  the  time  of  the  making  of  the  appli- 
cation. 

Same — Contract — Rule  of  Construction: 

Insofar  as  the  language  of  a  provision  of  a  contract  of  in- 
surance may  be  ambiguous  or  uncertain  in  its  meaning,  that 
construction  ought  to  be  given  which  is  most  favorable  to  the 
member. 

Same — Same — Scope  of  Benefits: 

The  designation  of  a  certain  person  as  beneficiary  of  all 
benefits  or  money  which  may  be  payable  from  said  Brotherhood 
is  sufi^cient  to  pass  to  that  person  the  benefits  from  the  treasury 
of  the  local  union  as  well  as  those  from  the  parent  body,  where 
all  members  of  the  local  union  were  ipso  facto  members  of  the 
parent  body. 

Same — Same — Time  of  Designation: 

The  fact  that  notice  of  the  insured's  designation  of  bene- 
ficiaries was  not  given  to  the  society  until  after  his  death,  is  of 
no  importance,  where  the  same  was  given  before  any  payment  of 
benefits  was  made,  there  being  nothing  in  the  contract  touching 
the  subject. 

Same — Custom — Evidence: 

The  terms  of  a  contract  of  Insurance  can  be  changed  by 

parol  evidence  of  a  custom  of  the  society  unknown  to  the  insured. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  society.] 

Estes  et  al.  v.  Local  Union  No.  43,  United  Brotherhood  of 

Carpenters  &  Joiners  of  America  (Conn.  S.  C.  E.): 

97  Atlantic  Reporter  (May  25,  1916)   326. 

Beneficiary — Change  of  Designation — Fraud: 

Several  years  before  insured's  death,  as  testified  by  his  wife, 
he  handed  her  four  papers,  saying:  "These  are  yours.  Take 
care  of  them.  Put  them  in  the  bank  box."  This  testimony  was 
corroborated  by  insured's  daughter.  Among  the  papers  was  the 
policy  in  question.  It  does  not  appear  that  Insured  identified 
any  of  the  papers  by  their  proper  designation.  About  fourteen 
months  later  the  policy  was,  at  the  request  of  insured,  made 
payable  to  his  son.  There  was.  testimony  to  the  effect  that  in- 
sured, preceding  the  time  of  the  delivery  of  the  policy  to  his 
wife,  had  stated  to  a  fellow  member  that  he  intended  to  transfer 
it  to  his  son.  Subsequent  to  the  date  of  delivery  to  his  wife  he 
made  a  similar  statement,  saying  that  he  did  not  know  where 
the  policy  was,  but  he  thought  that  his  wife  had  it.  Held,  That 
this  evidence  was  insufficient  to  sustain  the  claim  that  the  in- 
sured had  made  a  false  affidavit  as  to  the  loss  of  the  policy  for 
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the  purpose  of  changing  the  designation  of  beneficiaries  so  as  to 
make  it  payable  to  his  son. 

Same— Distribution  of  Proceeds — Equity: 

Where  a  fund  is  paid  into  court,  and  the  strife  is  between 
riyal  claimants,  equity  will  treat  the  fund  as  the  property  of 
the  member  and  make  disposition  of  it  upon  equitable  grounds, 
though  the  legal  rights  of  one  of  the  claimants  is  superior  to 
that  of  the  other. 

Same — Same— Evidence  Considered: 

In  the  contest  between  insured's  wife  and  his  son,  the  wife 
claimed  that  on  the  strength  of  the  delivery  of  the  certificate  to 
her  she  advanced  her  husband  a  large  sum  of  money.  The  evi- 
dence tended  to  show  that  the  husband  and  wife  began  life  in 
humble  circumstances  and  accumulated  a  considerable  sum  of 
money,  which  the  husband,  preceding  his  death,  had  turned  over 
to  the  wife.  It  further  appeared  that  she  had  drawn  numerous 
checks  in  favor  of  the  husband;  that  the  evidence  tended  to  show 
that  these  moneys  were  largely  used  in  improving  properties 
which  were  in  her  name,  or  for  their  Joint  benefit.  There  was  no 
evidence  to  show  that  any  of  the  checks  represented  an  out-and- 
out  loan.  Held,  That  this  evidence  was  insufficient  to  show  that 
the  moneys  represented  by  the  check  were  advanced  on  the 
faith  of  the  policy  so  as  to  create  an  equity  in  the  wife  superior 
to  the  rights  of  insured's  son  under  a  change  of  beneficiaries  in 
his  favor  made  subsequent  to  the  delivery  of  the  policy  to  the 
wife. 

[Decree  for  new  beneficiary.] 

Supreme  Council  of  Royal  Arcanum  v.  Alexander  et  al.  (N. 
J.  Ch.) : 

97  Atlantic  Reporter   (May  25,  1916)   276. 

Policy — Change  of  Benefidary — Statute: 

Under  Sec.  1,955c  Wis.  St  1908,  authorizing  Insured  to  change 
the  beneficiary  named  In  his  policy  by  complying  with  the  by- 
laws of  the  corporation  which  issued  the  same,  a  member  of  a 
mutual  benefit  association,  on  being  divorced  from  his  first  wife, 
who  was  named  as  beneficiary  in  his  certificate,  could  revoke 
her  designation  as  beneficiary  without  her  consent  and  designate 
another  in  her  place. 

[Judgment  for  new  beneficiary  below.     Here  affirmed  against 
original  beneficiary.] 

Ormond  v.  McKlnley  (Wis.  S.  C.) : 

15*7    Northwestern  Reporter  (May  26,  1916)  786. 

Mutual  Benefit  Society — Beneficiaries — Unlawful  Wife: 

A  bigamist  wife,  not  being  related  to  Insured  or  legally  de- 
pendent upon  him,  where  under  the  terms  of  the  insurance  con- 
tract the  "payment  of  death  benefits  shall  be  confined  to  the 
family,  heirs,  relatives  by  blood,  marriage  or  legal  adoption, 
affianced  wife  or  to  a  person  or  persons  dependent  upon  the 
member,"  is  not,  on  the  death  of  the  member,  entitled  to  the  in- 
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surance  fund.     By  "person  dependent  upon  the  member"  only 
those  legally  dependent  were  intended. 

[Judgment  for  society  below.    Here  affirmed  In  favor  of  society.] 
Applebaum  v.  Order  of  United  Commercial  Travelers  of 
America  (N.  C.  S.  C): 

88  Southeastern  Reporter  (May  27,  1916)   722. 

Mutual  Benefit  Society — Initiation — Estoppel: 

When  deceased  has  been  accepted  for  membership  by  the 
local  camp,  and  his  application  for  insurance  has  been  accepted 
by  the  head  camp,  and  benefit  certificate  issued,  and  same  has 
been  delivered  to  the  member  and  his  dues  collected  thereon, 
the  lodge  is  estopped  to  deny  that  he  is  a  member,  and  will  not 
be  heard  to  object  that  he  has  not  been  initiated. 
Same — "Good  Health" — Construction: 

■  The  phrase  "in  good  health"  is  a  comparative  term,  and 
the  fact  that  deceased  was  suffering  with  a  slight  cold  at  the  time 
the  benefit  certificate  was  delivered  to  him,  which  afterwards 
developed  into  pneumonia  and  caused  his  death,  will  not  defeat 
a  recovery  upon  the  benefit  certificate  under  the  stipulation  that 
the  insured  be  '*in  good  health"  when  the  policy  is  delivered 
to  him. 
Same— Monument  Benefits — Right  of  Beneficiary  to  Recover: 

A  beneficiary  certificate  issued  by  the  order  of  the  Wood- 
men of  the  World  contained  a  clause  that  the  order  would  pay 
the  sum  of  $100  for  the  erection  of  a  monument  to  the  memory 
of  the  member  to  whom  the  certificate  was  issued.  Held^  That 
in  default  in  the  erection  of  said  monument,  the  beneficiary 
named  in  the  policy  or  certificate  was  not  entitled  to  a  personal 
judgment  for  the  said  |100. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  company.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Jackson 
(Okla.  S.  C): 

157  Pacific  Reporter  (May  29,  1916)   92. 

Mutual  Benefit  Society — Proof  of  Claim — Limitation  of  Action: 

The  by-laws  of  the  society  provided  for  payment  of  benefits 
on  the  death  of  insured  to  such  person  or  persons  within  a  desig- 
nated class  that  he  might  name.  They  further  provided:  **If 
he  shall  fail  to  make  any  such  designation  and  shall  leave  a 
will  in  which  he  shall  not  make  such  designation,  or  if  no  claim 
in  writing  *  *  *  is  made  by  anyone  of  the  above  mentioned 
persons,  or  their  heirs  or  legal  representatives,  within  one  year 
after  the  death  of  the  member,  all  claims  therefor  shall  lapse 
and  end,  and  said  beneficial  money  shall  revert  to  the  union." 
Held,  That  where  insured  made  no  designation  and  no  claim  was 
filed  by  his  heirs  in  the  manner  provided  until  four  years  after 
his  death  there  could  be  no  recovery.  The  parties  had  the  right 
to  make  such  an  agreement  as  was  made  and  the  fact  that  the 
heirs  of  the  insured  did  not  learn  of  his  death  until  four  years 
after  that  event,  which  had  vested  the  funds  in  the  society,  was 
immaterial. 

[Judgment  for  society.] 

Bom  et  al.  v.  Perkins  (N.  T.,  App.  Div.) : 

168  New  York  Supplement  (May  29,  1916)  673. 
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Mutual  Benefit  Society — Actione— Venue: 

Under  Sec.  4,377,  Klrby's  Dig.  Ark.,  providing  that  when  any 
death  has  occurred  of  a  person  whose  life  shall  have  been  in- 
sured, action  against  the  insurer  may  be  brought  in  the  county 
of  the  residence  of  the  party  whose  life  was  insured,  or  In  the 
county  where  death  occurred,  an  action  could  be  maintained 
against  a  mutual  benefit  society,  and  its  sureties,  in  the  county 
of  the  member's  residence. 

Same — Service  of  Process — Statute: 

Sec.  4,348,  Kirby's  Dig.  Ark.,  provides  that  the  insurance  laws 
shall  not  apply  to  mutual  benefit  societies,  being  benefits  from 
dues  and  pro  rata  assessments  upon  members.  Held,  That  this 
section  does  not  undertake  to  deal  with  the  subject  of  process 
upon  such  organizations,  and  can  not  therefore  be  held  to  provide 
for  a  different  manner  in  which  such  organization  may  be  sued 
and  served. 

Same — Fraud — Question  for  Jury: 

It  was  claimed  by  the  plaintift  that  insured's  answer  as  to 
his  age  was  written  by  defendant's  agent,  who  knew  the  real 
facts  and  knew  that  the  insured  was  beyond  the  age  limit.  The 
trial  court  refused  to  give  instructions  on  the  question  of  the 
fraud  of  the  insured  on  the  ground  that  the  facts  were  known 
to  the  agent.  There  was  further  evidence  to  the  effect  that  in- 
sured had  previously  applied  for  insurance  in  the  defendant  soci- 
ety to  another  agent  and  had  been  told  by  that  agent  that  he 
was  beyond  the  age  limit.  Held,  That  under  this  evidence  it  was 
improper  for  the  court  to  refuse  to  submit  the  question  of  fraud 
on  the  part  of  the  insured  to  the  jury. 

[Judgment  for  plaintift  below.     Here  reversed  in  favor  of  so- 

clety.] 
Mutual  Aid  Union  v.  Blacknall  (Ark.  S.  C.) : 

186  Southwestern  Reporter  (May  31,  1916)  466. 

Mutuai  Benefit  Society — Service  of  Process — Statute: 

Under  Sec.  437.  Kirby's  Dig.  Ark.,  relating  to  service  of  pro- 
cess service  on  a  collector  of  a  subordinate  lodge,  whose  duties 
required  no  communication  by  him  to  the  supreme  lodge,  at  a 
time  when  the  supreme  officer  of  the  lodge  was  within  the 
county,  was  not  valid. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety. ] 
Knights  of  Honor  of  the  World  v.  Epps  (Ark.  S.  C.) : 
186  Southwestern  Reporter  (May  31.  1916)  470. 

Action  on  Poiicy — Expiration  of  Risk — Burden  of  Proof: 

The  burden  is  upon  an  insurance  company  to  prove  that  one 
to  whom  it  has  issued  a  policy  of  insurance  had  ceased  to  be  a 
member  at  the  time  of  his  death. 

[Judgment  for  association  below.     Here  reversed  against  asso- 
ciation. ] 

Helm  et  al.  v.  Illinois  Commercial  Men's  Assn.  (111.  App.) : 

62  National  Corporation  Reporter  (June  1,  1916)  763. 
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Application — Breacli  of  Warranty — Forfeiture: 

In  answer  to  the  question:  "Have  you  had  any  illness,  con- 
stitutional disease,  or  injury  that  has  confined  you  to  the  house 
during  the  past  five  years,"  insured  said:  "No."  The  statements 
were  warranted  to  be  true  and  the  insured  agreed  that  they 
should  form  the  basis  of  the  contract.  The  contract  expressly 
made  the  application  a  part  of  it.  As  a  matter  of  fact,  the  insured 
had  been  ill  within  that  time  and  had  been  confined  to  a  hospital 
for  a  period  of  a  month  or  more.  Held,  That  his  statement  was 
the  statement  of  a  fact  and  not  merely  the  expression  of  an 
opinion  and  was  material  to  the  risk,  and  its  falsity  avoided  the 
insurance. 

[Judcrment  for  society  below.    Here  affirmed  In  fa/vor  of  society.] 
Cunningham  v.  National  Americans  (Ark.  S.  C.) : 

185  Southwestern  Reporter  (June  7,  1916)   786. 

Action  on  Policy — Consideration — Pleading: 

In  an  action  upon  a  mutual  benefit  certificate  which  was  In 
writing,  it  was  not  necessary  for  the  plaintifts  to  allege  in  their 
complaint  that  the  contract  was  based  upon  a  sufficient  consid- 
eration under  Art.  7,093  R.  S.  Tex.  1911,  providing  that  all  written 
instruments  shall  import  a  consideration,  and  Art.  1906  providing 
that  the  consideration  of  a  written  instrument  cannot  be  Im- 
peached except  by  sworn  pleadings. 

[Judgment  for  plaintiffs  below.     Here  affirmed  agralnst  society.] 
Royal  Neighbors  of  America  v.  Heard  et  al.  (Tex.  C.  C.  A.) : 
185  Southwestern  Reporter  (June  7,  1916)   882. 

Mutual   Benefit  Society — Divorce— Distribution: 

The  certificate  was  payable  to  insured's  husband,  naming 
him,  and  describing  him  as  ''bearing  relationship  of  husband." 
The  by-laws  of  the  society  provided :  "The  beneficiary  certificate 
shall  be  made  payable  to  the  member's  husband  or  wife  •  •  « 
but  under  no  circumstances  shall  the  certificate  be  made  payable 
to  the  member's  estate  or  to  any  person  other  than  the  person 
above  enumerated."  Held,  That  the  by-laws  were  part  and  par- 
cel of  the  contract  and  that,  under  their  terms,  the  conclusion 
cannot  be  avoided  that  it  was  not  intended  that  the  husband 
should  have  any  insurable  interest  in  the  life  of  the  wife  after  he 
ceased  that  relationship;  consequently  a  divorce  having  been 
granted  prior  to  the  death  of  the  wife  her  children  were  entitled 
to  the  fund. 

Same— Same — Inaurable  Interest: 

After  divorce  a  husband  has  no  insurable  interest  In  the  life 
of  his  divorced  wife,  even  under  the  common  law  rule,  regardless 
of  the  provisions  of  the  by-laws  of  the  insurer. 

Same— Beneficiaries— Wills: 

A  member  of  a  mutual  benefit  society  cannot  by  will  divert 
the  insurance  proceeds  to  persons  whom  she  could  not,  under 
the  insurance  contract,  designate  as  beneficiary. 
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Same — Payment  of  Aesessments  by  Divorced  Husband — Estoppel: 

A  mutual  benefit  society  is  not  estopped  from  denying  the 
right  of  a  divorced  husband  to  the  proceeds  of  a  certificate  in- 
suring his  former  wife  by  reason  of  the  fact  that  he  paid  cer 
tain  assessments  on  the  certificate  after  the  divorce.  In  the  ab- 
sence of  any  agreement  of  the  kind  between  the  husband  and 
the  association,  the  making  of  payments  will  be  treated  as  simply 
voluntary  for  the  benefit  of  the  children. 

Same — Same — Reimbursement: 

Voluntary  payment  of  assessments  by  a  divorced  husband  on 
a  certificate  of  insurance  held  by  his  former  wife  cannot  be  re- 
covered by  him  out  of  the  proceeds  of  the  certificate  on  the  death 
of  the  wife. 

[Judgment  for  society  below.    Here  affirmed  In  favor  of  society.] 
Lawson  v.  United  Benevolent  Assn.  (Tex.  C.  C.  A.) : 
186  Southwestern  Reporter  (June  7,  1916)  976. 

I^Autual  Benefit  Society — Beneficiaries — Change  of  Designation: 

A  member  of  a  mutual  benefit  society  has  the  right  to  re- 
voke the  designation  of  the  beneficiary  originally  named  and  to 
substitute  a  new  one  in  the  absence  of  any  restrictive  provisions 
in  his  contract  with  the  society. 

Sams — Same — Vested  Interest: 

The  beneficiary  under  a  mutual  benefit  certificate  has  but 
an  expectancy  and  acquires  no  vested  interest  in  the  fund  prom- 
ised to  be  paid  until  the  death  of  the  member. 

Same — Same — Insurable  Interest: 

In  the  absence  of  any  statute  or  contractual  provision  re- 
stricting the  assured  as  to  the  class  of  persons  from  whom  he 
may  select  his  beneficiary,  the  utmost  freedom  of  choice  in  that 
regard  exists.  And  where  there  were  no  restrictions  and  the 
insured  selected  a  beneficiary  bearing  no  relation  to  him  such 
designation  was  valid. 

[Judgment   for  new   beneficiary   below.     Here   affirmed   against 
orlglnai  beneficiary.] 

Vawter  v.  Purdy  et  al.  (Cal.  D.  C.  A.) : 

157  Pacific  Reporter  (June  12.  1916)   656. 

Mutual  Benefit  Society — Assessments— Suspension; 

The  rules  of  the  parent  organization  provided  for  payment  of 
dues  in  advance  and  that  members  should  not  be  considered  in 
arrears  until  the  end  of  the  current  quarter;  they  further  pro- 
vided: *'When  over  three  months  in  arrears  they  shall  be  sus- 
pended. •  •  *  The  financial  secretary  *  *  shall  notify  all 
members  three  months  in  arrears.  He  shall  furnish  the  general 
secretary- treasurer  a  list  of  all  expelled  or  sus](>ended  members." 
The  laws  of  the  local  organization  provided:  "Members  owing 
this  Union  three  months'  dues  shall  be  considered  delinquent," 
and  that  the  local  Union  "shall  pay  all  members'  death  benefit  at 
the  time  of  the  death  report,  keeping  him  in  good  standing  for  his 
insurance  as  long  as  he  has  not  been  suspended,"'   Held,  That 
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under  the  laws  of  the  society  it  was  necessary  that  afflnnatiye 
action  amounting  to  suspension  should  be  taken  by  the  local 
Union,  and  that  in  the  absence  of  such  action  he  was  entitled  to 
be  reported  as  a  member  in  good  standing.  Although  the  in- 
sured in  the  present  case  had  been  very  irregular  in  payment  of 
his  dues,  where  he  had  paid  up  in  full  In  October  and  died  be- 
fore the  expiration  of  three  months  thereafter  and  had  not  been 
suspended,  his  beneficiary  was  entitled  to  recover. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Wilson  V.  District  Council  of  Sheet  Metal  Workers  of  State 
of  California  (Cal.  D.  C.  A.) : 

157  Pacific  Reporter  (June  19,  1916)  629. 

Mutual  Benefit  Society — Beneficiary — Vetted  Interest: 

Where  the  insured,  under  a  mutual  benefit  certificate,  has  the 
right  of  changing  the  beneficiary  at  any  time,  the  original  bene- 
ficiary takes  no  vested  interest. 

Same — ^Trusts — Statute  of  Frauds: 

A  promise  on  the  part  of  the  beneficiary  to  pay  the  proceeds, 
in  excess  of  the  amount  of  insured's  indebtedness  to  him,  to  in- 
sured's widow,  created  a  trust  in  favor  of  the  widow  as  to  that 
part  of  the  proceeds  over  and  above  the  indebtedness.  The  en- 
forcement of  such  contract  of  trust  was  not  in  violation  of  the 
statute  of  frauds. 

[Judgment  for  insured's  widow  below.     Here  aiTlrmed  against 
beneficiary.] 

Alexander  v.   Sovereign  Camp,  Woodmen   of  the  World 
et  al.  (Kansas  City  C.  A.) : 

186  Southwestern  Reporter  (June  21,  1916)   2. 


Mutual  Benefit  Society — Limitation  of  Action — ^Waiver: 

A  by-law  providing  that  no  action  may  be  maintained,  unless 
the  society's  board  of  arbitration  should  fail  tq  settle  it,  is  waived 
by  the  action  of  the  society  denying  all  liability  and  failing  and 
refusing  to  submit  the  matter  to  a  board  of  arbitration. 

Application — Misrepresentation — Knowledge  of  Examiner: 

There  was  evidence  to  show  that  the  examining  physician, 
who  wrote  into  the  application  the  alleged  false  statements,  re- 
quired insured  to  strip  to  the  waist.  Insured  bore  a  scar  from 
an  operation  for  appendicitis  about  five  inches  long.  The  exam- 
ination was  made  in  one  room.  Insured's  wife  stated  that  she 
was  sitting  in  an  adjoining  room;  that  she  heard  insured  and 
the  physician  discussing  appendicitis,  and  that  the  physician  said 
that  the  scar  left  by  the  incision  was  in  a  perfectly  normal  con- 
dition and  that  there  would  be  no  further  trouble.  The  physician 
denied  making  any  such  statement  and  testified  that  the  doors 
between  the  two  rooms  were  closed  at  the  time  of  the  examina- 
tion. Held,  That  the  evidence  was  sufficient  to  support  the  find- 
ing of  the  Jury  that  the  examining  physician  was  cognizant  of 
the  operation  at  the  time  of  the  making  of  the  application. 
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Same— Same— Same : 

The  examining  physician  is  the  agent  of  the  insurer  and 
where  the  applicant  makes  truthful  statements  to  him  concern- 
ing the  matter  about  which  he  is  interrogated  the  insurer  will 
be  deemed  to  have  waived  the  written  interrogatories  insofar  as 
they  are  not  in  accord  with  the  facts  disclosed. 

Same— Same— Materiality: 

Where  false  statements  relate  to  mere  temporary  ailments 
or  some  slight  indisposition  that  in  no  way  tend  to  impair  the 
health  or  longevity  of  the  insured,  their  falsity  will  not  render 
the  insurance  void. 

[Judgment  for  plaintiff  below.    Here  affirmed  againat  society.] 
Bednarek  v.  Brotherhood  of  American  Teomen  (UtaJti  S. 
C): 

157  Pacific  Reporter  (June  26.  1916)   884. 

iMutual  Benefit  Society — Forfeiture— Reinstatement: 

Where  a  member  of  a  benefit  society  whose  death  benefit 
certificate  is  issued  by  such  society  had  lapsed  for  failure  to 
promptly  pay  an  assessment  applied  in  writing  for  the  reinstate- 
ment thereof,  and  neither  the  constitution  nor  by-laws  of  the 
order  required  such  form  of  application,  the  society  was  without 
power  to  impose  the  making  of  a  formal  written  application  as 
a  condition  precedent  to  the  reinstatement  of  such  member,  and 
in  an  action  by  the  beneficiary  named  therein  to  recover  on  such 
certificate,  the  statements  contained  in  such  application  were 
not  binding  upon  such  beneficiary  as  warranties  or  otherwise. 
[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Modem  Order  of  Praetorians  v.  Kennedy  (Okla.  S.  C.) : 
167  Pacific  Reporter  (June  26»  1916)  426. 

i^Autual  Benefit  Society — Beneficiary — Vested  Interest: 

The  by-laws  of  the  society  provided:  "For  change  of  bene- 
ficiary, upon  the  signing  of  a  waiver  of  the  original  certificate." 
Held,  That  the  bylaws  having  authorized  a  change  of  benefi- 
ciaries the  original  beneficiary  had  no  vested  interest,  and  the 
insured  had  a  right  during  his  lifetime  without  consent  of  the 
.original  beneficiary,  to  make  another  as  such. 

Action  on  Policy — Estoppei — Evidence  Considered: 

Where  it  appeared  that  the  original  beneficiary  was  not  in 
any  way  influenced  or  injured  by  representations  made  in  a  cer- 
tain postal  card  sent  her,  the  statements  therein  could  not  be 
relied  upon  to  establish  an  estoppel. 

Same — Change  of  Beneficiaries — Ratification: 

Where  insured,  on  receipt  of  the  new  certificate  naming  a 
new  beneficiary,  signed  his  name  on  the  bottom  thereof,  he 
thereby  agreed  to  its  terms  and  ratified  the  change  made. 

[Judgment  for  new  beneficiary  below.     Here  affirmed  in  favor 
of  new  beneficiary.] 

New  Era  Assn.  v.  Kuyat  et  al.  (Mich.  S.  C.) : 

158  Northwestern  Reporter  (June  80,  1916)   119. 
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Foreign  Company — Service  of  Process — Witiidrawal  from  State: 
Where  a  foreign  insurance  corporation  has  been  duly  au- 
thorized to  do  business  in  this  state  and  has  filed  with  the  in- 
surance commissioner  the  instrument  appointing  him  and  his  suc- 
cessors its  attorney  upon  whom  process  may  be  served  as  pro- 
vided by  statute  so  long  as  any  liability  remains  outstanding 
in  this  state,  the  stipulation  of  the  corporation  in  regard  to  the 
service  of  process  becomes  an  obligation  of  the  company  pre- 
cisely as  though  it  were  incorporated  in  the  policies  issues  in 
this  state  to  citizens  thereof,  and  thereafter  actions  growing  out 
of  policies  issued  in  this  state  may  be  commenced  by  service 
of  the  summons  upon  the  insurance  commissioner,  as  provided 
by  statute,  whether  the  corporation  continues  to  do  business  in 
this  state  or  not. 

Same — Same — Liability  of  Reinsurer: 

A  foreign  insurance  corporation  duly  authorized  to  do  busi- 
ness in  this  state  went  out  of  business  and  transferred  its  busi- 
ness and  obligations  to  defendant,  a  foreign  corporation  which 
has  never  been  authorized  to  do  business  in  this  state.  De- 
fendant asumed  the  liabilities  of  its  assignors  and  predecessors. 
Held,  That  one  of  the  liabilities  assumed  by  defendant  is  the 
stipulation  contained  in  the  instrument  theretofore  filed  by  its 
assignors  in  the  ofiice  of  the  insurance  commissioner  of  this 
state,  and  that  service  of  the  summons  upon  the  insurance  com- 
missioner in  an  action  on  an  insurance  contract  made  by  his 
predecessor  while  doing  business  in  this  state  subjects  the  de- 
fendant to  the  jurisdiction  of  the  courts  of  this  state. 

[Judgment  for  plaintiff  below.    Here  afflnned  against  defendant] 
Braunstein  v.  BYatemal  Aid  Union  (Minn.  S.  C.) : 

157  Northwestern  Reporter  (May  26.  1916)   721. 

Burial  Association — Statute: 

While  the  definition  of  life  insurance  companies  as  defined 
by  Sec.  664  Ky.  St.  relating  to  life  insurance  companies  upon  the 
assessment  plan,  is  sufficiently  broad  to  include  burial  associa- 
tions, the  enactment  of  the  Act  of  March  24,  1906  (Sec.  199a) 
regulating  burial  associations,  evidenced  an  intention  on  the  part 
of  the  legislature  to  separate  such  associations  from  the  opera- 
tion of  the  laws  pertaining  to  other  life  insurance  companies  as 
defined  in  Sec.  664,  and  to  provide  a  difterent  system  of  regula- 
tions for  them. 

Same — Same— Construction : 

The  statute  relating  to  life  insurance  upon  the  assessment 
plan,  and  those  relating  to  burial  associations,  although  dealing 
to  some  extent  with  the  same  subject-matter  are  not  repugnant 
to  each  other  and  being  capable  of  enforcement  consistently  with 
provisions  of  each,  it  is  the  duty  of  the  court  to  uphold  and  en- 
force the  provisions  of  each. 

Same— Same — Same : 

Sec.  199a  Ky.  St.  regulates  burial  associations.  Subdiv.  2, 
as  amended,  requires  such  associations  to  make  certain  deposits. 
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etc.,  concluding  with  the  following  proviso:  "Provided,  however, 
that  the  provisions  of  this  act  will  not  apply  to  corporations,  as- 
sociations, or  companies  that  have  no  capital  stock,  that  pay  no 
salaries  or  commissions  to  officers  and  whose  whole  resources, 
except  necessary  expenses,  are  devoted  to  pi^ring  funeral  bene- 
fits of  its  members/'  Held,  That  the  proviso  relates  to  and  af- 
fects only  the  second  clause  of  the  ast 

[Demurrer  to  petitions  for  injunction  sustained  below.  Here  re- 
versed in  favor  of  societies.] 

Newport  Benevolent  Burial  Assn.  v.  Clay,  Ine.  Comr.  (Ky. 

C.  A.); 
Kenton  &  Campbell  Benevolent  Burial  Assn.  v.  Same: 
186  Southwestern  Reporter  (July  5,  1916)  668. 

Mutual  Benefit  Society — Beneficiaries — ^Vested  interest: 

A  beneficiary  in  a  mutual  benefit  certificate  has  no  more  than 
a  revokable  contingent  expectation  not  amounting  to  a  property 
right;  and  upon  the  death  of  such  a  beneficiary  preceding  the 
death  of  the  insured  no  right  in  the  death  benefit  evidenced  by 
the  certificate  passed  to  her  representative. 

Same — Sams — Distribution : 

The  by-laws  of  the  society  provided:  "Bequeathments  will 
be  paid  to  the  beneficiary  designated  by  the  clansman  or  to  the 
legal  representative  of  such  beneficiary."  Held,  That  this  lan- 
guage was  a  restriction  upon  the  power  and  right  of  payment. 
It  is  language  of  exclusion  rather  than  inclusion.  It  directs  that 
the  death  benefit  shall  be  paid  to  certain  persons  only.  It  does 
not  direct  to  whom  they  are  or  may  be  made  payable.  It  does  not 
imply  that  the  death  benefits  shall  be  paid  to  the  legal  repre- 
sentative of  a  beneficiary  who  died  before  the  insured,  where 
there  was  no  subsequent  designation  of  beneficiaries. 

Same— Same— Same : 

Where  insured's  widow  was  never  designated  as  beneficiary, 
and  the  laws  of  the  society  made  no  provision  for  payment  of 
benefits  to  her  in  the  event  of  the  death  of  the  original  bene- 
ficiary and  no  other  designation,  she  was  not  entitled  to  the  fund 
on  insured's  death. 

Same— Same — Same : 

A  member  of  a  mutual  benefit  society  has  no  such  interest 
or  right  in  the  fund  to  be  paid  on  his  death  as  passed  to  his 
estate. 

Same — Same — Same : 

Where  the  by-laws  provided  that  the  proceeds  should  be 
paid  to  the  beneficiary  or  legal  representative  of  the  insured  and 
the  original  beneficiary  died  and  no  other  beneficiary  was  desig- 
nated, the  fund,  on  the  death  of  the  insured,  passed  to  his  legal 
representative. 

[Judgment  for  legal  representative  of  original  beneficiary  be- 
low. Here  reversed  in  favor  of  insured's  legal  represen- 
tative.] 

Order  of  Scottish  Clans  v.  Reich  (Conn.  S.  C.  E.) : 
97  Atlantic  Reporter  (July  6.  1916)  868. 
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Mutual  Benefit  Society — Beneflciariea — Distribution: 

The  by-lawB  provided  that  funeral  benefits  should  be  paid 
only  to  legal  dependents  of  the  deceased  member  and  that  such 
dependents  must  be  the  wife,  children,  parents,  or  other  blood 
relative  or  other  person  dependent  upon  the  member.  Held,  That 
upon  the  death  of  a  member  payment  was  properly  made  to  his 
widow  notwithstanding  that  before  his  death  he  had  notified 
the  society  to  pay  his  insurance  to  his  aunt,  who  was  a  blood 
relative,  but  not  dependent  upon  him. 
[Decree  for  widow.] 
Passaconaway  Council  v.  Dow  (N.  H.  S.  C.) : 

97  AtlanUc  Reporter  (July  6,  1916)  878. 

Mutual  Benefit  Society — Action  on  Policy — Burden  of  Proof: 

In  order  for  a  beneficiary  under  a  mutual  benefit  certificate 
to  recover  it  is  encumbent  upon  her  to  prove  that  under  the  laws 
of  the  society  she  was  the  beneficiary  entitled  to  the  fund  and 
that  she  had  pursued  her  remedy  within  the  society  in  the  man- 
ner provided  by  its  laws  or  was  prevented  from  so  doing  by  ac- 
tion of  the  society. 

Same— Beneficiary — Presumption : 

Under  by-laws  providing  for  payment  of  benefits  to  the  in- 
sured's widow  in  case  they  are  living  together  at  the  time  of  his 
death,  where  it  appears  that  they  were  married  and  had  con- 
summated the  marriage  by  co-habitating  as  man  and  wife,  it  will 
be  presumed  that  they  were  living  together  at  the  time  of  his 
death  in  the  absence  of  a  showing  to  the  contrary. 

Same — Same— Same : 

The  fact  that  insured's  wife  was  not  at  her  husband's  bed- 
side at  the  time  of  her  husband's  death  and  that  she  had  not 
seen  or  been  with  him  for  some  time  prior  thereto,  would  not 
necessarily  mean  that  they  were  living  apart  within  the  meaning 
of  a  by-law  making  payment  of  benefits  dependent  on  whether 
they  were  living  together;  the  fact  would  be  for  the  Jury  to  de- 
termine. 

Same— Remedies — Condition  Precedent: 

The  by-laws  of  a  mutual  benefit  society  are  binding  on  per- 
sons claiming  as  beneficiaries  although  they  are  not  members  of 
the  society.  In  the  present  case  it  was  the  duty  of  insured's 
widow  claiming  as  beneficiary,  to  exhaust  the  remedies  provided 
by  the  by-laws  of  the  society  before  suing,  unless  she  was  pre- 
vented from  pursuing  such  remedies  by  action  of  the  society. 
[The  charge  to  Jury.] 

Oklahoma  Tribe  No.  26,  Improved  Order  of  Red  Men  v. 
Musgrove  (Del.  Sup.  Ct.) : 

97  AtlanUc  Reporter  (July  6,  1916)  867. 

Corporations — Consolidation — Unauthorized  Acts  of  Directors: 

The  directors  of  a  mutual  benefit  society,  without  the  knowl- 
edge or  consent  of  any  of  the  members,  entered  into  an  agree- 
in-  Fra.-6 
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ment  with  an  old  line  insurance  company  under  which  all  of  the 
assets  of  the  society  were  transferred  to  such  old  line  company, 
which  assumed  the  risks  of  the  former.  On  the  day  the  agree- 
ment was  made  the  membership  of  the  society  was  larger  than 
on  any  previous  date  and  the  cash  receipts  for  the  preceding 
month  were  the  largest  in  the  history  of  the  society.  The  assets 
were  substantially  as  large  as  they  ever  were  before.  Claim  is 
made  that  unprecedented  death  losses  in  July  caused  the  making 
of  the  agreement  The  evidence  tended  to  show  that  the  direc- 
tors had  been  negotiating  for  such  a  contract  for  more  than  a 
year  preceding  that  time.  The  directors  Joined  in  an  injunction 
proceeding  evidently  intended  to  thwart  any  effort  to  keep  the 
society  alive.  Two  of  the  directors  received  positions  with  the 
reinsurer.  Held,  That  this  evidence  showed  that  the  directors 
did  not  act  in  good  faith  in  entering  into  the  agreement,  and  that 
their  action  rendered  them  personally  liable. 

Same— Same — Same— Set-Offs : 

Where  the  directors  of  a  mutual  benefit  society  without  au- 
thority of  the  members,  transferred  the  assets  of  the  society  to 
an  old  line  company,  they  were  not  personally  liable  for  so  much 
of  the  assets  so  transferred  as  were  used  in  payment  of  the 
valid  debts  of  the  society  at  the  time  of  the  transfer. 

Mutual  Benefit  Society — Claims — Procedure: 

While  the  making  of  proofs  of  death  is  necessary  before 
recovery  can  be  had  on  an  insurance  policy,  it  is  not  necessary 
to  such  recovery  that  the  board  of  directors  of  the  society  should 
first  allow  the  claim.  That  would  be  making  them  Judge  in  their 
own  cause. 

Same— Unauthorized     Reinsurance     Agreement — ^Aliowance     of 

Claims: 

Where  the  by-laws  of  the  society  required  that  claims  be  al- 
lowed by  the  board  of  directors,  the  act  of  the  board  of  directors, 
in  consummating  an  unauthorized  reinsurance  contract  and  in 
making  provision  for  payment  of  such  claims,  was  a  sufficient 
allowance  within  the  meaning  of  the  by-laws,  so  as  to  relieve 
them  on  being  sued  for  wrongfully  disposing  of  the  assets  of  the 
company  from  liability  to  the  extent  of  the  claims  so  allowed 
and  subsequently  paid  by  the  reinsurer. 

Same — Proofs  of  Loss — Evidence: 

Proofs  of  death  made  to  an  insurer  are  competent  to  show 
compliance  with  the  conditions  of  the  contract,  but  not  to  prove 
the  existence  of  the  facts  therein  stated,  i.  e.,  the  death,  etc., 
however,  where  proofs  are  admitted  in  evidence  without  objec- 
tion to  in  any  way  limit  their  prohibitive  force,  they  should  be 
considered  to  the  full  extent  of  its  prohibitive  value. 

Same — Unauthorized  Contract — Set-Offs — Pleading : 

In  an  action  against  the  directors  of  a  mutual  benefit  society 
for  wrongfully  transferring  the  assets  of  the  society  to  an  old 
line  company,  an  answer  alleging  in  general  terms  payment  of 
valid  claims  of  the  society  is  sufficient  to  make  proof  of  payment 
of  particular  claims  where  no  motion  has  been  filed  to  make  the 
answer  more  specific. 


Digiti 


zed  by  Google 


1916.]      ASSESSMENT  ORDERS  AND  ASSOCIATIONS.  293 

Same — Same— Same — Same : 

In  Buch  an  action  an  answer  that  a  large  number  of  members 
ratified  the  agreement,  without  alleging  the  respective  ages  of 
such  members,  the  amounts  of  their  respective  policies,  and  the 
amounts  of  their  assessments,  does  not  show  facts  upon  which 
their  proportion  of  the  assets  of  the  society  could  be  determined. 

Same — ^Assets — Ownership : 

The  assets  of  a  mutual  benefit  society  belong  to  the  organ- 
ization composed  of  the  persevering  members. 
Same— Same — Same : 

Where,  subsequent  to  the  act  of  the  directors  of  a  mutual 
benefit  society  in  making  an  unauthorized  transfer  of  the  assets 
of  the  company,  the  directors  became  co-plaintifTs  with  the  so- 
ciety and  obtained  an  injunction  for  the  avowed  purpose  of  pro- 
tecting it  in  its  orderly  and  usual  business,  though  the  real  pur- 
pose was  to  prevent  any  assets  being  given  until  it  should  perish, 
such  society  survived  long  enough  after  the  making  of  the  unau- 
thorized agreement  to  leave  its  assets  as  a  heritage  to  the  per- 
severing members  free  from  any  claim  of  those  who  had  left  it. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendants.] 

Bowman  v.  Anderson  et  al.  (Mo.  S.  C.) : 

186  Southwestern  Reporter  (July  12,  1916)  1012. 

Mutual  Benefit  Society — Beneficiaries — Vested  Interest: 

Where  the  by-laws  of  a  mutual  benefit  society,  authorized  a 
change  of  beneficiaries  at  any  time,  the  insured  had  the  absolute 
right  at  any  time  to  name  a  new  beneficiary  by  complying  with 
the  requirements  of  the  by-laws. 

Same — Same— Change  of  Deeignation: 

The  by-laws  of  the  society  authorized  the  insured  at  any 
time  to  change  beneficiaries,  and  provided  that:  "No  such  change 
shall  take  effect  or  be  in  force  until  after  the  beneficiary's  name 
has  been  furnished  to  the  grand  keeper  of  records  and  sealed 
and  inserted  by  him  in  the  face  of  the  policy."  Insured  made  a 
written  request  for  a  change  and  directed  it  to  be  forwarded 
to  the  grand  keeper  of  records,  but  died  before  it  was  sent,  the 
request  for  the  change  being  forwarded  along  with  the  proof  of 
insured's  death.  Held,  That  under  these  circumstances  the  orig- 
inal beneficiary  was  entitled  to  funds. 

[Decree  for  new  beneficiary  below.     Here  reversed  in  favor  of 
ori^nal  beneficiary.] 

Wilkes  V.  Hicks  (Ark.  S.  C.) : 

186  Southwestern  Reporter  (July  12,  1916)   880. 

Mutual  Benefit  Society — By-Laws — Amendment: 

In  deciding  the  question  of  the  reasonableness  of  an  amend- 
ment to  by-laws,  reference  should  be  had  to  the  purpose  and  na- 
ture of  the  contract  read  in  the  light  of  the  objects  of  the  society. 

Same— Same— Disappearance : 

An  amendment  to  by-laws  providing  that  a  member  who  dis- 
appears and  shall  fail  or  neglect  to  furnish  the  society,  within 
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six  months  after  such  disappearance,  notice  of  his  new  address, 
shall  stand  suspended,  is  reasonable  and  enforceable. 

[Juderment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Royal  Arcanum  v.  Bitzthum  (Md.  C.  A.) : 

97  Atlantic  Reporter  (July  18.  1916)   923. 

Annotation — Rights  and  Remedies  of  Prior  Beneficiary  Where  In- 
sured Was  Mentally  Incompetent  When  He  Made  a  Change 
of  Beneficiariea,  or  the  Change  Was  Accomplished  by  Fraud 
or  Undue  Influence: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Ryan  y.  Boston  Letter  Carriers'  Mut.  Benefit  Assn.  et  al.,  here- 
tofore reported  in  222  Mass.  237. 

Lawyers'  Reports  Annotated  (1916  C)   1180. 

Mutual  Benefit  Society — Reincorporation — Rights  of  Members: 

The  association  operated  as  a  voluntary  association  until 
June  29,  1894,  at  which  time  it  was  incorporated  by  special  act 
of  Congress.  By  Sec.  3  of  the  charter  "all  claims,  accounts,  debts, 
things  in  action,  or  other  matters  of  business  of  whatever  na- 
ture, now  existing,  for  or  against  the  present  Supreme  Lodge 
Knights  of  Pythias,  ♦  ♦  ♦  shall  survive  and  succeed  to  and 
against  the  body  corporate  and  politic  hereby  created."  Held, 
That  by  Sec.  9  of  the  charter  and  his  assent  thereto  the  plaintiff 
became  a  member  of  the  corporation,  with  whatever  rights  he 
might  have  as  such. 

Same — By-Laws — Amendments : 

A  mutual  benefit  society,  having  the  right  under  its  charter 
to  amend  by-laws  at  pleasure  may  increase  the  rate  of  assess- 
ments to  be  paid  to  such  point  as  might  be  necessary  to  pre- 
serve the  existence  of  the  organization. 

Same — Same— Same : 

The  provision  in  the  by-laws  of  a  mutual  benefit  society  that 
the  rate  of  assessment  should  remain  the  same  so  long  as  mem- 
bership continue  was  not  a  contract  but  was  a  regulation  subject 
to  change. 

[Judsrment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Supreme  Lodge  Knights  of  Pythias  v.  Mims  (U.  S.  S.  C.)  : 

86  Supreme  Court  Reporter  (July  15,  1916)  702. 

Disappearance — Presumption — Time  of  Death: 

Where  a  person  has  disappeared  and  has  not  been  heard  of 
for  a  period  of  seven  years  the  presumption  is  that  his  death 
occurred  at  the  end  of  the  period  of  seven  years. 

Mutual  Benefit  Society — By-Laws — Amendments: 

Where  the  right  of  amending  by-laws  is  reserved  to  the  in- 
surer, by-laws  enacted  subsequent  to  the  issuance  of  a  certificate 
are  binding  on  insured  and  his  beneficiaries. 
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Same— Same— Same : 

An  amendment  to  by-laws  providing  that  the  member  shall 
stand  suspended  one  year  after  disappearance  is  reasonable  and 
binding. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Apitz  V.  Supreme  Lodge  Knights  and  Ladies  of  Honor 
(111.  S.  C.) : 

113  Northeastern  Reporter  (July  18,  1916)  63. 

Action  on  Policy — Breach  of  Warranty — Burden  of  Proof: 

The  burden  of  proving  a  prior  rejection  by  another  company 
is  on  the  insurer. 

Same — Same — Question  for  Jury: 

In  the  answer  to  the  question:  "Have  you  ever  been  re- 
jected?" the  answer  "No"  was  written  over  the  word  "Yes."  It 
appeared  from  the  defendant's  testimony  that  within  a  year  prior 
to  the  issuance  of  the  certificate  a  person  of  the  same  name  had 
applied  for  insurance  in  another  insurance  company  and  had  been 
rejected.  It  was  denied  by  insured's  wife  that  the  signature  to 
such  application  was  that  of  her  husband.  His  brothers  were 
unable  to  identify  the  signature.  Held,  That  under  the  evidence 
it  was  for  the  jury  to  say  whether  or  not  insured  had  been  pre- 
viously rejected. 

[Juderment  for  society  below.     Here  reversed  against  society.] 
Wanerka  v.  Supreme  Council  of  Royal  Arcanum  (N.  Y., 
App.  Div.): 

159  New  York  Supplement  (July  17.  1916)  697. 


Mutual     Benefit    Society — Rights     of     I^Aember — Disposition     of 

Proceeds: 

The  proceeds  of  a  benefit  certificate  do  not  belong  to  the 
assured  and  are  not  subject  to  his  disposal,  testamentary  or 
otherwise,  except  as  to  his  right  of  designation  of  beneficiaries 
in  accordance  with  the  laws  of  the  society. 

Same— Death  of  Beneficiary — Distribution: 

The  beneficiary  named  in  the  certificate  having  died  during 
the  lifetime  of  the  assured,  and  no  other  designation  having  been 
made,  the  fund,  under  Pa.  Acts,  May  24,  1893  (P.  L.  126)  is  pay- 
able to  the  assured's  next  of  kin,  whose  right  thereto  became 
vested  at  his  death. 

Same— Rival  Claimants — Payment   Into  Court: 

The  act  of  a  mutual  benefit  society  in  making  payment 
to  a  stakeholder  or  into  court  of  a  fund  for  which  there  are  rival 
claimants,  to  await  the  legal  adjudication  of  their  respective 
claims,  does  not  constitute  a  waiver  of  the  rights  of  either  party. 

[Judgment  for  testamentary  designee  below.     Here  reversed  in 
favor  of  next  of  kin.] 

Grant  v.  Faires  et  al.  (Pa.  S.  C.) : 

97  AUantic  Reporter  (July  20,  1916)  1060. 
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By-Laws — Disappearance— Contract: 

The  by-laws  existing  at  the  time  of  insured's  disappearance, 
rather  than  those  enacted  subsequent  to  the  time  of  disappear- 
ance, must  control  the  rights  of  the  parties  under  a  benefit  cer- 
tificate held  by  him. 

Same— Same — Presumption : 

The  by-laws  as  existing  at  the  time  insured  disappeared  pro- 
vided: "When  any  competent  court  •  ♦  •  shall  render  judg- 
ment to  the  effect  that  the  member  has  not  been  seen  or  heard 
from  during  a  period  of  seven  consecutive  years  prior  to  the 
date  of  judgment,  the  same  shall  be  presumptive  proof  of  his 
death  and  his  beneficiary  certificate  shall  at  once  become  due. 
Held,  That  under  the  by-law  as  well  as  under  the  general  law 
the  presumptions  of  death  arise  when  a  period  of  seven  years 
has  elapsed  after  disappearance. 

Same — Same — Same : 

By  showing  that  insured  had  disappeared  and  been  unheard 
of  for  seven  years  the  fact  of  death  is  presumed,  but  where  there 
is  no  presumption  as  to  the  date  of  death  at  any  particular  time 
during  the  period. 

Action    on     Poiicy — Disappearance    of    Insured — Limitation     of 
Action : 

Insured,  at  the  time  he  disappeared,  was  75  years  of  age 
and  was  afflicted  with  a  number  of  disabilities  attending  old  age. 
He  was  last  seen  immediately  after  the  San  Francisco  earth- 
quake in  front  of  the  hotel  in  which  he  stayed  and  which  was 
within  the  district  swept  by  the  fire.  Held,  That  while  these 
facts  would  not  have  been  sufficient  to  establish  the  fact  of 
death  so  as  to  have  enabled  the  beneficiaries  to  maintain  an 
action  during  the  seven-year  period,  they  would  be  sufficient  to 
sustain  the  finding  of  the  court  fixing  the  date  of  insured's  deaths 
as  of  the  date  of  disappearance,  after  the  presumption  had  suf- 
ficed to  prove  the  fact  of  death;  under  the  circumstances  of  the 
case  the  beneficiaries  were  entitled  to  await  the  termination  of 
the  seven-year  period  before  commencing  their  action,  and,  this 
being  so,  the  statute  of  limitations  would  not  operate  as  a  bar. 

Same — Same— Suspension : 

Where  insured  disappeared,  and  there  was  evidence  war- 
ranting a  finding  that  he  had  died  on  the  day  of  disappearance, 
he  could  not  have  been  lawfully  suspended  for  non-payment  of 
dues  at  any  time  after  the  date  of  disappearance;  nor  would 
his  beneficiaries  have  been  bound  to  keep  such  dues  paid  in 
order  to  preserve  their  right  to  receive  the  benefit  accruing  by 
virtue  of  his  membership. 

Same— Same — Parties : 

Subsequent  to  the  disappearance  of  insured  the  beneficiary 
named  in  his  certificate  died.  It  was  found  that  insured  died  on 
the  date  he  was  last  seen.  Held,  That  the  children  of  the  de- 
ceased beneficiary  were  entitled  to  maintain  an  action  on  the 
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certificate  in  the  absence  of  aflArmative  pleading  and  proof  that 
other  parties  had  an  interest  in  the  fund. 

[Judgment  for  defendant  below.     Here  reversed  against  defend- 
ant] 

Linneweber  et  al.  v.  Supreme  Council  Catholic  Knights  of 
America  (Cal.  D.  C.  A.) : 

168  Pacific  Reporter  (July  24.  1916)   229. 

Application — Fraud — Forfeiture: 

Insured  denied  that  he  ever  had  epilepsy,  fits  or  convulsions 
or  any  personal  injury;  that  he  had  never  consulted  with  or  been 
treated  by  any  physician  within  five  years;  and  that  he  had 
ever  undergone  any  surgical  operation.  His  answers  were  war- 
ranted to  be  true.  As  a  matter  of  fact  he  had  been  injured  by 
a  blow  on  the  head  which  caused  headaches  and  convulsions 
and  which  condition  was  diagnosed  as  epilepsy  on  account  of 
which  he  had  received  medical  and  surgical  treatment.  Held, 
That  the  answers  of  the  insured  were  material  and  their  truth 
constituted  a  fraud. 

Same — Failure  to  Read — Effect: 

Where  insured  failed  to  read  his  application,  and  was  in  no 
way  prevented  from  doing  so,  his  failure  in  that  respect  could  not 
be  imputed  to  any  one  else. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Knights  and  Ladies  of  Security  v.  Considine  (Col.  S.  C.) : 
158  Pacific  Reporter  (July  24,  1916)  282. 

Mutual  Benefit  Society — Nature  of  Organization: 

A  mutual  benefit  society  is  not  a  charitable  organization. 
Same— By-Lawa— "Disband" : 

The  laws  of  the  grand  lodge  required  the  fund  of  any  lodge 
"about  to  disband"  to  be  transferred  to  the  grand  lodge.  Held, 
That  where  the  entire  membership  of  a  local  lodge  unauimously 
withdrew  from  the  organization  it  did  not  "disband/'  and  the 
law  with  reference  to  the  transfer  of  funds  was  not  applicable. 
What  the  local  lodge  did  was  to  secede,  in  which  case  the  grand 
lodge  was  not  entitled  to  its  funds. 

Same— Right  of  Local  Lodge  to  Withdraw — Disposition  of  Funds: 
In  the  absence  of  any  regulation  in  the  charter  or  laws  of 
a  mutual  benefit  society,  a  local  lodge  has  the  right  to  withdraw 
from  the  grand  lodge  without  forfeiting  its  funds. 

[Decree  for  seceding  lodge  below.    Here  afilrmed  against  grand 

lodge.] 
McCarty  v.  Cavanaugh  et  al.  (Mass.  S.  J.  C.) : 

lis  Northeastern  Reporter  (July  25.  1916)  271. 

Foreign  Company — Nature  of  Contract — Evidence  Considered: 

The  charter  of  the  society  authorized  the  designation  of 
"adopted  children    *    *    *    or  other  relatives,"  as  beneficiaries. 
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The  term  "other  relatives,"  by  reference  to  the  other  provisions 
of  the  society's  contract  appears  to  refer  to  blood  relatives.  Sec. 
7409  R.  S.  Mo.  1909,  relating  to  mutual  benefit  societies  authorizes 
the  designation  of  "blood  relatives"  and  other  specified  persons 
as  beneficiaries,  f^irthermore,  the  Missouri  Laws  make  an 
adopted  child  the  heir  of  its  adopting  parents.  Held,  That  there 
was  no  substantial  difference  between  the  classes  of  beneficiaries 
which  might  be  designated  under  the  Missouri  Laws  and  those 
that  could  be  designated  under  the  laws  of  the  society,  and  for- 
eign corporations.  Consequently  the  society  should  be  accorded 
the  benefit  of  the  Laws  of  Missouri  relating  to  such  societies. 

Mutual  Benefit  Society — Contracta — Ultra  Vires — Waiver: 

It  was  contended  by  the  society  that  the  certificate  was  ultra 
vires  and  void  because  the  insured  at  the  time  of  his  election  to 
membership  was  beyond  the  age  limit  as  fixed  by  its  charter  and 
the  law  xmder  which  it  was  organized.  Held,  That  as  to  such 
defense  there  could  be  no  waiver  or  estoppel  because  of  the 
knowledge  of  the  officers  of  the  society  of  the  true  age  of  the 
member. 

Same — Same — Same— Remedies : 

If  a  member  of  a  mutual  benefit  society  at  the  time  of  elec- 
tion to  membership  was  past  the  age  fixed  by  the  society's 
charter  his  beneficiary  on  his  death  would  have  no  cause  of 
action  against  the  society  on  the  certificate  of  membership,  and 
the  only  remedy  she  could  enforce  would  be  to  recover  back 
the  moneys  paid  on  account  of  the  contract. 

Action  on  Policy — Admissions  of  Insured — Evidence: 

Where  a  contract  of  insurance  is  one  of  ordinary  life  insui^ 
ance  the  beneficiary  therein  acquires  a  vested  interest  from  the 
date  of  the  contract,  and  declarations  of  the  insured  impairing 
the  validity  of  the  contract  are  not  admissible  against  the  bene- 
ficiary; but  where  the  contract  is  with  a  mutual  benefit  society 
the  beneficiary  acquires  no  vested  interest  and  declarations  by 
the  insured  are  admissible. 

Same— Ultra  Vires  Contract — Waiver: 

An  insurer  by  falling  to  tender  the  moneys  received  on  a 
contract  which  it  alleges  is  ultra  vires,  does  not  thereby  waive 
its  defense  of  ultra  vires. 

[Judgment  for  trustee  below.    Here  affirmed  in  favor  of  society.] 
Tuite  V.  Supreme  Forest  Woodmen  Circle  (Kansas  City 
C.  A.)  : 

187  Southwestern  Reporter  (July  26,  1916)  137. 


By-Laws — Amendments — Disappearance: 

An  amendment  to  by-laws  providing  that  absence  should 
not  be  any  evidence  of  death  without  proof  of  actual  death  until 
the  full  term  of  the  insured  expectancy  had  elapsed,  and  that 
such  amendment  should  operate  as  a  waiver  of  any  law  to  the 
contrary,  was  invalid  under  Art.  5,707  R.  S.,  Tex.,  1911,  providing 
that  absence  for  seven  years  shall  raise  a  presumption  of  death. 
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Sam  e— Same— Same : 

Such  a  by-law  is  unreasonable  as  an  undertaking  to  control 
the  action  of  courts  in  the  admission  of  evidence  and  as  an  at- 
tempt to  oust  courts  of  Jurisdiction  in  such  cases. 
Action  on  Policy — Disappearance  of  Insured — Presumptions: 

The  law  or  rule  of  evidence  that  when  a  person  has  not 
been  heard  of  for  a  number  of  years  a  presumption  of  duration 
of  life  ceases  at  the  end  of  seven  years,  does  not  prevent  an  infer- 
ence of  death  before  the  expiration  of  that  time.  Evidence  of 
character,  of  habits,  domestic  relations,  and  others  facts  making 
the  abandonment  of  home  and  family  improbable,  may  be  suf- 
ficient to  raise  a  presumption  of  death  without  regard  to  the 
duration  of  such  absence. 
Same— Same — Same : 

Where  one  has  been  absent  and  unheard  of  for  seven  years 
the  presumption  arises  that  he  is  then  dead  but  not  that  he 
died  at  any  particular  time  theretofore,  and  whoever  finds  it 
important  to  establish  death  at  any  particular  time  must  do  so 
by  some  kind  of  evidence.  The  evidence,  however,  need  not  be 
direct  or  positive  but  may  be  circumstantial. 
Same— Same— Same : 

The  inference  of  death  of  an  absent  person  before  the 
expiration  of  seven  years  may  be  drawn,  even  though  he  was  not 
exposed  to  some  peril  which  would  be  apt  to  threaten  his  life, 
upon  proof  of  any  facts  which,  according  to  common  experience 
made  it  improbable  that  the  absentee,  if  alive,  would  have  com- 
municated with  his  ff lends. 
Same — Same — Same : 

At  the  time  of  his  disappearance  insured  was  47  years  old; 
a  man  of  exemplary  habits,  contented  and  respected;  he  was  a 
devoted  husband  and  father  and  exceedingly  happy  in  his  domes- 
tic and  family  relations,  sober  in  his  habits.  There  was  no  incen- 
tive for  his  disappearing  from  his  home  and  family  and  absent- 
ing himself  therefrom.  Held,  That  this  evidence  was  sufficient 
to  warrant  the  inference  that  the  insured  died  at  or  shortly  after 
the  time  of  his  disappearance  and  before  the  policy  was  forfeited 
for  non-payment  of  dues. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Robinson 
(Tex.  C.  0.  A.) : 

187  Southwestern  Reporter  (July  26,  1916)   215. 

Action  on   Policy— Death  Wliile  Violating   Law— Intoxication: 

The  by-laws  of  the  society  excluded  liability  if  insured  should 
meet  his  death  while  violating  the  law.  Insured  was  killed  when 
assaulting  another.  At  the  time  he  was  under  the  influence  of 
intoxicants.  The  insurer  requested  an  instruction  to  the  effect 
that  if  his  temporary  mental  condition  at  the  time  of  the  assault 
was  produced  by  the  voluntary  use  of  liquors  it  would  afford  no 
excuse  for  the  assault.  Held,  That  the  refusal  of  the  instruction 
was  reversible  error. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Eminent   Household   of   Columbian   Woodmen   v.    Howie 
(Ark.  S.  C.) : 

187  Southwestern  Reporter  (July  26,  1916)  176. 
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Mutual  Benefit  Society — Name — Res  Adjudicata: 

The  decision  of  a  state  court  that  the  complainant  society 
was  entitled  to  the  exclusive  use  of  a  name,  while  binding  in  that 
state  has  no  extra-territorial  effect. 

Same — Eatabllahment  of  Subordinate  Lodges — Corporate  Powers: 
A  New  York  corporation  organized  under  its  general  cor- 
poration laws  may  carry  on  its  business  in  any  state  in  the 
Union,  unless  such  state  in  which  it  undertakes  or  proposes  to 
do  business  prohibits.it.  Hence  a  mutual  benefit  society  incor- 
porated in  New  York  and  having  authority  to  establish  subordi- 
nate branches,  could  establish  such  branches  in  other  states 
without  any  express  or  explicit  authority  in  its  charter,  pro- 
vided the  establishment  of  the  same  was  not  prohibited  by  such 
other  states. 
Same — Similarity  of  Names — Injunction: 

The  complainant  society  first  adopted  the  name  "National 
Circle  Daughters  of  Isabella."  It  first  operated  as  a  voluntary 
association;  thereafter  it  was  incorporated.  Prior  to  its  incor- 
poration, but  subsequent  to  its  original  organization,  the  de- 
fendant society  incorporated  in  the  state  of  New  York  under 
the  name  of  "National  Order  of  Daughters  of  Isabella."  The 
complainant  confined  its  operations  to  the  state  of  its  domicile. 
The  defendant  operated  in  numerous  states  for  a  number  of 
years  without  Interruption  or  complaint  or  interference  by  the 
complainant.  Held,  That  under  these  circumstances  the  com- 
plainant was  not  entitled  to  an  injunction  restraining  the  de- 
fendant from  the  continued  use  of  such  name. 
[Application  for  injunction  denied.] 

National  Circle  Daughters  of  Isabella  v.  National  Order  of 
the  Daughters  of  Isabella  (U.  S.  D.  C,  N.  Y.) : 
232  Federal  Reporter   (August  3,  1916)   907. 

Mutual  Benefit  Society — ^Assessments — Waiver: 

Assessments  were  due  on  the  first  of  the  month  and  were 
required  to  be  paid  on  or  before  the  end  of  the  month  on  penalty 
of  forfeiture.  A  check  for  the  February  assessment  was  dated 
February  16.  For  some  reason  or  other,  which  the  record  does 
not  show,  the  check  did  not  reach  the  society  until  March  5.  It 
was  accepted  without  objection.  Assessments  for  the  two  subse- 
quent months  were  paid  within  the  proper  time  and  were  ac- 
cepted and  no  question  raised  as  to  the  delay  on  account  of  the 
February  assessment.  Held,  That  the  society  was  charged  with 
notice,  from  the  date  of  the  February  check,  that  the  purpose 
of  the  payment  was  not  for  reinstatement  but  for  the  purpose  of 
complying  strictly  with  the  requirements  of  the  contract;  the 
company,  having  accepted  it  without  objection  and  having  re- 
tained it  and  the  subsequent  assessments,  is  charged  with  having 
waived  the  delay. 

Same— Same— Reinstatement: 

Where  a  member  under  such  circumstances  seeks  reinstate- 
ment under  the  terms  of  his  contract  it  is  encumbent  upon  him 
to  make  a  showing  as  to  his  health,  and  any  fraud  practiced  by 
him  touching  this  matter  would  be  fatal  to  his  beneficiary. 
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Same— By-Laws — Agency : 

Notwithstanding  provisions  of  the  by-laws  to  the  contrary, 
the  local  counsel  of  a  mutual  benefit  society  and  the  officers  of 
such  local  counsel  are  the  agents  of  the  supreme  counsel  in  re- 
spect to  the  collection  of  assessments  and  other  matters  required 
to  be  performed  by  them;  the  question  of  agency  in  such  eases 
is  not  to  be  determined  from  what  the  local  lodge  and  its  rep- 
resentatives are  called,  but  rather  by  the  duties  which  they  were 
required  to  perform. 
Same— Assessments — Waiver: 

The  receiving  of  a  premium,  with  knowledge  of  the  fact  that 
it  was  not  paid  in  time  to  avoid  a  forfeiture,  and  the  receiving 
of  subsequent  premiums,  constitute  an  election  on  the  part  of 
the  company  not  to  avail  itself  of  the  provisions  of  the  policy 
for  forfeiture;  it  is  the  waiver  that  keeps  the  contract  in  force, 
and  not  the  making  of  a  new  contract. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
O'Connor  v.  Knights  and  Ladies  of  Security  (Iowa  S.  C.) : 
168  Northwestern  Reporter  (August  11,  1916)  761. 

Mutual    Benefit    Society — Withdrawal    of    Subordinate    Lodge — 

Ownership  of  Funds: 

A  subordinate  lodge  of  a  mutual  benefit  society,  on  with- 
drawing, is  entitled  to  the  possession  of  a  sick  benefit  fund  raised 
wholly  by  voluntary  contribution  of  its  members. 

[Decree   for   subordinate   lodge    below.     Here   affirmed    against 
grand  lodge.] 

Grand  Court  of  Michigan,  Foresters  of  America,  v.  Court 
Germania  No.  1,  German-American  Foresters  et  al. 
(Mich.  S.  C.) : 

158  Northwestern  Reporter  (August  11,  1916)   832. 

Mutual  Benefit  Society — Sick  Benefits — Insanity: 

The  by-laws  of  a  mutual  benefit  association  provided  for 
weekly  indemnity  during  disability,  provided  a  written  applica- 
tion for  benefits  was  made,  together  with  a  physician's  certificate. 
They  further  separately  and  distinctly  stipulated  that  in  case  of 
insanity  "the  tribe  is  liable  for"  weekly  benefits,  and  that  the 
same  "should  be  paid  to  such  person  as  the  civil  courts  have 
designated."  Heldy  That  the  requirement  of  the  by-laws  of  a 
written  application  for  benefits  did  not  apply  to  cases  of  insanity, 
and  the  fact  that  no  guardian  was  appointed  did  not  relieve  the 
society  from  liability,  but  the  liability  remained,  and  on  death 
of  the  insured  was  payable  to  his  legal  representatives. 

Same— By-Laws — Construction : 

Sick  benefits  on  presentation  of  claim  therefor  is  modified 
by  a  subsequent  provision  of  the  by-laws  positively  and  uncon- 
ditionally stipulating  that  the  "Tribe  is  liable  for"  weekly  bene- 
fits in  case  of  insanity,  under  the  rule  of  expressio  unius  ex- 
clusio  alterius. 

[Judgment  for  plaintiffs.] 

Krause,  Admx.,  v.  Behler  et  al.  (Berks  Co.  C.  P.) : 
73  Legal  Intelligencer  (August  11.  1916)   601. 
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Mutual  Benefit  Society — Beneficiaries — Statute: 

The  statute  under  which  the  society  was  organized  authoriz- 
ing payment  of  benefits  only  to  relatives,  a  change  of  beneficia- 
ries to  one  not  related  and  upon  whom  insured  depended,  waa 
invalid,  notwithstanding  Sec.  52,  S.  C,  Civ.  Code,  providing  that 
any  member  of  such  society  might  designate  one  upon  whom  he 
was  dependent  as  beneficiary  with  the  insurer's  consent.  The 
defendant  association  was  without  authority  to  give  such  con- 
sent. 

Same— Same— Same: 

The  defendant  society  having  limited  payment  of  benefits  to 
relatives  and  dependents,  a  change  of  benficiaries  to  one  not 
within  that  class  was  without  efPect. 

Same— Same— Same : 

No  individual  or  corporation  can  waive  a  statutory  command 
or  prohibition,  so  that  a  mutual  benefit  society  could  not  waive 
the  provision  of  the  statute  under  which  it  wsus  incorporated, 
limiting  the  classes  of  persons  who  could  be  designated  as  ben- 
eficiaries. 

[Judgment  for  defendant  below  (in  first  action).  Here  affirmed 
in  favor  of  society.  Judfirment  against  society  (in  second 
action).     Here  affirmed  in  favor  of  society.] 

Gregory  v.   Sovereign  Camp  of  Woodmen  of  the  World 

(S.  C.  S.  C); 
Thompson  v.  Same: 

89  Southeastern  I^eporter  (August  12,  1916)  391. 

Action  of  Poiicy— ''Good  Health"— Instruction: 

The  by-laws  provided  that  "good  health"  of  the  member  at 
the  time  of  payment  of  delinquent  dues  should  be  a  condition 
precedent  to  the  right  of  recovery.  The  court  instructed  the 
jury  that  if  the  ailments  suffered  by  the  member  were  not  of 
such  character  as  to  produce  bodily  infirmity  or  serious  im- 
pairment or  derangement  of  the  vital  organs,  it  could  not  be 
said  that  she  was  not  in  good  health.  The  further  instruction 
that  "good  health  does  not  mean  perfect  health"  but  simply  that 
the  applicant  "is  exempt  from  any  dangerous  disease  or  one 
which  ordinarily  ends  fatally,"  was  also  given.  Heldj  That  the 
instructions  so  given  correctly  stated  the  law. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 

Modem  Brotherhood  of  America  v.  Beshara  (Okla.  S.  C.) : 

168  Pacific  Reporter  (August  14.  1916)  613. 

Mutuai  Benefit  Certificate — Proof  of  Lobs — Improper  Diagnosis: 
Where  insured  furnished  proofs  upon  blank  forms  prescribed 
by  the  insurer  and  those  proofs  tended  to  show  that  he  was 
permanently  disabled,  his  right  to  recovery  was  not  defeated 
because  there  was  an  error  made  by  the  physician  in  the  diag- 
nosis of  his  case.  The  point  sought  to  be  established  by  the 
proof  of  loss  was  that  he  was  disabled,  and  the  cause  of  the  dis- 
ability was  merely  an  incident,  and  if  there  was  an  error  in  that 
respect  it  would  not  prevent  recovery  of  the  amount  which  the 
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proof  in  the  trial  of  the  cause  showed  to  he  due.  In  other  words, 
insured  was  not  limited  to  the  testimony  set  forth  in  the  proof 
of  loss  establishing  the  cause  of  his  disability. 

Same — ^Total  Disability — Occupation : 

The  policy  insured  against  total  disability.  The  insurer  ob- 
jected to  an  instruction  which  authorized  recovery  if  the  Jury 
found  that  insured  was  unable  to  engage  in  "occupation  or  oc- 
cupations which  he  had  been  accustomed  to  following"  instead 
of  the  occupation  named  in  plaintiff's  application.  Heldj  That 
the  policy  should  not  be  construed  as  to  apply  to  the  particular 
occupation  named  in  the  application,  in  the  absence  of  language 
sufficient  to  constitute  the  statement  in  the  application  as  to 
occupation  a  warranty  that  insured  would  continue  in  it. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Southern  Woodmen  v.  Davis  (Ark.  S.  0.) : 

187  Southwestern  Reporter  (August  16.  1916)   688. 

Action  on  Policy — Parties: 

The  policy  was  originally  payable  to  S  &  R.  Plaintiff 
claimed  to  own  all  the  interests  of  both  beneficiaries  by  virtue 
of  inheritance  and  assignments  from  the  beneficiary  R  and  from 
all  of  the  heirs  of  the  beneficiary  S.  The  society  claims  that 
the  failure  to  make  S  a  party  was  fundamental  error.  Held, 
That  the  petition  of  the  plaintiff  averring  death  of  S,  and  there 
being  uncontradicted  evidence  to  warrant  such  a  finding,  the 
failure  to  make  S  a  party  was  not  error. 

Same— Sanne — Same : 

In  an  action  to  recover  on  a  policy  where  it  was  alleged 
that  plaintiff  was  owner  of  the  proceeds  by  reason  of  inher- 
itance, where  there  was  no  averment  that  such  beneficiary  died 
intestate;  that  there  was  no  administration,  and  that  there  was 
no  necessity  for  an  administration,  the  plaintiff  could  not  re- 
cover, as  these  facts  were  fundamental  to  her  right  of  recovery. 
The  complaint  failing  to  show  plaintiff's  legal  right  to  sue  to 
recover  the  interest  of  a  deceased  beneficiary,  the  trial  court 
was  without  jurisdiction  to  adjudicate  the  interest  of  said  de- 
ceased beneficiary. 

Same — Same — Insurance   Proceeds — ^Administration: 

Where  the  proceeds  of  a  policy  of  insurance  is  exempted 
property,  it  is  not  subject  to  execution. 

Same — Same — Same — Same: 

Where  one  of  two  beneficiaries  survived  the  insured,  and 
thereafter  died  before  the  enactment  of  the  law  exempting  the 
proceeds  of  mutual  benefit  certificates  from  creditors,  such  funds 
on  the  death  of  the  beneficiary  were  not  exempt  from  admin- 
istration. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Modem  Woodmen  of  America  v.  Yanawsky  (Tex.  C.  C.  A.) : 

187  Southwestern  Reporter  (August  16,  1916)  728. 
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Action  on  Policy — Suicide — Question  for  Jury: 

Insured  was  of  a  happy,  jovial  disposition  and  a  fond  and 
devoted  husband  and  father.  Though  he  sometimes  drank  in- 
toxicants he  was  ordinarily  temperate  and  did  not  drink  to  ex- 
cess. On  the  day  of  his  death  he  had  been  drinking.  In  the 
afternoon  he  removed  his  overcoat,  coat  and  shoes  and  went 
into  the  street,  leaving  on  the  table  the  following  note:  "Good- 
bye love.  Take  good  care  of  Ruth  and  sister.  By-bye  good 
little.  From  your  true  husband."  Several  hours  later  he  was 
found  a  few  blocks  from  his  home  lying  in  the  snow.  There  was 
some  evidence  on  behalf  of  the  insurer  that  death  was  due  to 
carbolic  acid.  However,  no  vial  or  bottle  was  found,  and  there 
were  no  bums  about  the  mouth  or  face  of  the  insured  and  no 
odor  of  carbolic  acid  could  be  detected  shortly  after  death.  He 
died  within  a  few  minutes  after  being  found.  An  autopsy  was 
performed  and  about  three  ounces  of  gray  turbid  fluid  was  found 
in  the  stomach.  This  fluid  had  a  decided  odor  of  phenal.  In- 
sured's wife  testified  that  her  husband  was  in  the  habit  of  leav- 
ing notes  such  as  above  set  out.  Held,  That  this  evidence  was 
insuflicient  to  warrant  a  peremptory  instruction  in  favor  of  the 
insurer  on  the  ground  that  the  insured  had  committed  suicide 
by  taking  carbolic  acid. 

Same — Same— Burden  of  Proof: 

The  presumption  against  suicide  is  strong  and  may  not  be 
overthrown  except  by  evidence  clear,  cogent  and  convincing. 
The  burden  is  on  the  party  averring  suicide  to  show  not  only 
that  insured  drank  carbolic  acid,  but  that  he  took  it  with  suicidal 
intent. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  suicide.} 
Hoette  V.  North  American  Union  (St.  Louis  C.  A.): 

187  Southwestern  Reporter  (Auerust  16,  1916)   790. 


Mutual  Benefit  Society — Waiver — Authority  of  Agent: 

The  certificate  having  been  issued  by  the  supreme  body 
and  the  by-laws  providing  that  the  clerk  of  a  local  camp  could 
not  waive  any  of  its  provisions,  the  knowledge  or  statements 
of  an  agent  of  a  local  camp  could  not  be  relied  upon  to  estab- 
lish a  waiver. 

Same— Application    for    Reinstatement — Good    Health — Question 

for  Jury: 

Under  the  by-laws  tender  of  assessments  for  reinstatement 
constituted  a  warranty  of  good  health  at  the  time.  Insured's 
wife,  who  separated  from  him  about  two  weeks  before  he  applied 
for  reinstatement,  testified  that  he  was  in  poor  health  for  over 
a  year;  that  he  had  consulted  several  physicians;  that  he  was 
not  able  to  work  and  had  pain  in  his  back,  stomach  and  lungs, 
and  spit  blood  often.  One  of  the  physicians  called  to  attend  him 
testified  that  at  about  a  month  subsequent  to  the  tender  of  as- 
sessments for  reinstatement  insured  was  suffering  from  an  ad- 
vanced stage  of  tuberculosis,  and  that  he  was  positive  that  this 
condition  had  existed  for  more  than  a  month.  On  the  other 
hand,  there  was  testimony  to  the  effect  that  at  the  time  of  the 
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tender  of  assessments  insured  was  a  strong,  healthy  man,  and 
that  his  death  was  due  to  quick  consumption  following  a  cold, 
which  he  contracted  about  a  week  after  payment  of  such  assess- 
ment. Heldt  That  under  this  testimony  it  was  a  question  for 
the  jury  as  to  whether  or  not  insured  was  in  good  health  at  the 
time  of  tendering  assessments  for  reinstatement. 

Same — M  isrepresentations — Forf eitu  re : 

Insured  having  made  false  answers  as  to  his  prior  health 
and  having  falsely  denied  the  fact  of  attendance  by  physicians, 
and  the  policy  having  provided  for  forfeiture  in  case  of  untruth- 
fulness of  answers  in  the  application,  there  could  be  no  recovery. 
The  materiality  and  importance  of  truthful  answers  as  to  these 
questions  is  obvious  and  universally  recognized. 

Same — Same— Presumption : 

A  presumption  arises  that  an  applicant  for  insurance  under- 
stood the  nature  of  the  answers  to  the  questions  contained  in 
the  application  signed  by  him.  Although  he  could  not  read  and 
write,  testimony  of  his  living  in  the  country  for  a  number  of 
years  and  being  able  to  speak  and  understand  the  English  lan- 
guage and  that  the  questions  and  answers  had  been  explained 
to  him,  was  confirmatory  of  the  presumption. 

[Judgment  for  society   below.     Here  affirmed   in  favor   of  so- 
ciety.] 
Sowiczki  V.  Modern  Woodmen  of  America  (Mich.  S.  C): 
168  Northwestern  Reporter  (August  18,  1916)  891. 

Action  on  Policy — Suicide — instruction: 

The  policy  excepted  death  by  "suicide  sane  or  insane."  The 
undisputed  facts  showed  that  insured  shot  himself  through  the 
head  with  a  pistol  almost  immediately  after  having  declared  his 
intention  to  kill  himself.  The  Jury  were  instructed  that  if  they 
believed  from  the  evidence  that  the  mental  faculties  of  the  as- 
sured was  so  obscured  and  deranged  that  he  did  not  understand 
that  the  firing  of  the  shot  would  likely  result  in  his  death  his 
act  was  in  the  nature  of  an  accident.  Held,  That  this  instruc- 
tion was  erroneous  because  it  excluded  all  consideration  of  the 
intention  with  which  the  act  was  committed,  and  included  within 
the  definition  of  "accident"  an  act  of  self-destruction,  which  if 
committed  by  a  sane  person  with  intent  to  take  his  life  would 
be  suicide.  Held,  further.  That  the  finding  of  the  Jury  that  the 
pistol  was  discharged  accidentally  and  unintentionally  is  con- 
trary to  the  undisputed  facts. 

Same — Same— Forfeiture: 

As  the  unmistakable  and  extrinsic  evidence  of  insured's 
intention  to  take  his  own  life  was  inconsistent  with  the  theory 
of  accidental  death,  or  that  insured  did  not  understand  the  nat- 
ural consequences  of  his  act  there  could  be  no  recovery,  the  pol- 
icy excepting  "suicide  sane  or  insane." 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Power  V.  Modem  Brotherhood  of  America  (Kan.  S.  C.) : 
168  Pacific  Reporter  (August  21,  1916)  870. 
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Action  on  Policy — Nature  of  Contract — Statute: 

The  defendant  was  chartered  under  the  laws  of  Iowa  as  a 
fraternal  beneficiary  association,  and  was  authorized  to  issue 
certificates  payable  to  certain  named  beneficiaries  including 
"legal  representatives,  heir  or  legatee."  It  was  licensed  to  do 
business  in  Missouri  as  such  an  association.  The  Missouri  law 
relating  to  fraternal  beneficiary  society  limits  the  payment  of 
benefits  to  families,  heirs,  blood  relatives,  afilanced  husband,  or 
wife  or  to  persons  dependent  upon  the  member.  The  certifi- 
cate in  question  was  payable  to  the  insured's  "legal  representa- 
tives." Held,  That  the  certificate  was  an  ordinary  life  Insurance 
contract  within  the  laws  of  Missouri  and  the  defendant  was  not 
entitled  to  the  benefit  of  the  law  exempting  fraternal  benefit  so- 
cieties from  the  operation  of  the  Missouri  Suicide  Law. 

Same— "Legal    Representative" — Construction : 

In  the  statute  under  which  the  defendant  was  chartered 
authorizing  the  payment  of  benefits  to  "legal  representatives, 
heir  or  legatee  of  such  member,"  the  words  "legal  representa- 
tive" are  not  used  in  the  sense  of  heirs,  and  the  proceeds  of  a 
policy  so  payable  passes  to  the  estate  of  the  member. 

[Judgment  for  plaintiff  l>elow.     Affirmed  on  appeal.     (139  S.  W. 
269.)     Here  affirmed  against  defendant.] 

Ordelheide  v.  Modern  Brotherhood  of  America  (Mo.  S.  C.) : 

187  Southwestern  Reporter  (August  80.  1916)  1193. 

Action  on  Poiicy-^Misrepreaentations — Materiality: 

Insured  denied  that  he  had  within  five  years  previous  to 
the  application  been  treated  by  any  physician  or  surgeon  and 
stated  that  he  had  never  undergone  any  surgical  operation. 
Within  a  year  previous  he  had  been  circumcised  by  a  physician, 
who  on  later  occasions  dressed  the  wound,  and  who  testified 
that,  in  his  opinion,  the  Insured  was  in  perfect  health  at  the 
time,  and  that  the  circumcision  was  performed  for  sanitary  pur- 
poses. There  was  proof  that  the  death  of  the  insured  resulted 
from  a  disease  which  had  no  relation  to  the  circumcision,  and 
physicians  and  surgeons  testified  that  they  did  not  regard  cir- 
cumcision as  an  operation.  Defendant's  medical  examiner  tes- 
tified that,  if  he  had  been  informed  of  the  fact,  he  might  not 
have  considered  it  serious  enough  to  mention  in  the  application. 
Held,  That  the  finding  of  the  trial  court  that  there  was  no  show- 
ing by  the  defendant  of  an  intentional  suppressing  of  any  fact 
which  would  tend  to  influence  the  defendant  in  approving  or 
disapproving  the  application,  was  warranted. 

Same— Same — Same : 

It  will  not  do  to  place  an  absolutely  literal  interpretation  on 
the  provisions  in  an  application  and  policy  of  life  insurance  with 
respect  to  untruthful  answers.  There  must  not  be  evasion, 
fraud  or  suppression  of  facts;  there  must  be  absolute  good  faith 
in  the  conduct  of  the  applicant;  but  where  the  evidence  shows 
there  has  been  no  evasion,  no  purpose  to  conceal  any  fact  which 
the  applicant  would  naturally  suppose  was  contemplated  by  the 
questions,  and  where  the  company  issuing  the  policy  could  not 
have  been  prejudiced  by  the  answers,  and  the  death  of  the  in- 
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Bured  resulted  from  causes  wholly  unrelated  to  the  matter  about 
which  the  alleged  untruthful  answers  were  given,  a  defense 
based  upon  their  untruth  cannot  avail. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 

Farragher  v.  Knights  &  Ladies  of  Security  (Kan.  S.  C): 

159  Pacific  Reporter  (September  4,  1916)  8. 

Mutual  Benefit  Society — Amendments — Statute: 

Since  the  Act  of  1898  (Kan.  Laws  1898,  Ch.  23)  providing  for 
the  organization  and  regulation  of  fraternal  beneficiary  societies, 
took  effect,  constitutions  of  societies  organized  before  that  time 
and  continuing  to  do  business  under  the  Act  without  reincor- 
poration are  to  be  treated  in  the  light  of  articles  of  association 
or  charters  under  the  Act  so  far  as  they  relate  to  the  same  sub- 
jects including  provisions  relating  to  plan  or  organization  and 
provisions  for  amendment. 

Same — Same — Same : 

The  plan  of  organization  of  such  a  society,  set  forth  in  its 
constitution,  can  not  be  amended  by  a  simple  by-law  not  en- 
acted according  to  the  provision  of  the  constitution  relating  to 
its  amendment. 

Same — By-laws — Conflict  with  Constitution: 

A  by-law  of  a  mutual  benefit  society  providing  that  appoint- 
ment by  the  national  president  shall  not  become  effective'  until 
approved  by  the  national  executive  committee  contravenes  a  pro- 
vision of  the  constitution  of  the  society  giving  the  president  un- 
conditional power  to  make  such  appointment. 

[Applicant  for  writ  of  mandamus  held  entitled  to  such  writ  but 
issuance  thereof  withheld  because  of  compliance  by  de- 
fendants with  demand  of  applicant] 

Kirkpatrick  v.  Abrahams  et  al.  (Kan.  S.  C.) ; 
National  Council  of  Knights  &  Ladies  of  Security  v.  Far- 
relly: 

169  Pacific  Reporter  (September  4,  1916)  13. 

Mutual  Benefit  Society — Excess — Assessments — Ownership: 

A  beneficial  society  acquired  no  title  to  excess  dues  paid  by 
the  members  thereof  pursuant  to  an  order  of  the  Court  of  Chan- 
cery providing  in  effect  that  they  be  deemed  involuntary  pay- 
ments to  be  returned  if  determined  by  the  court  to  have  been 
unlawfully  exacted;  it  appearing  that  the  court  had  so  deter- 
mined. Such  excess  fund  will  be  deemed  to  be  a  trust  fund  held 
by  the  society  for  the  benefit  of  the  members  who  paid  it. 

Same — Same— Trusts : 

The  mere  fact  that  not  all  of  the  members  of  a  beneficial 
society  who  were  entitled  to  a  fund  held  by  it  for  their  benefit 
formally  assented  to  the  segregation  of  the  fund  and  placing  it 
in  the  hands  of  the  other  trustees  for  their  benefit  is  no  reason 
for  setting  aside  the  transfer,  since,  in  the  absence  of  anything 
appearing  to  the  contrary,  it  will  be  assumed  that  tliey  all  as- 
sented to  an  action  so  clearly  beneficial  to  them. 
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Same— Same — Same : 

Where  a  beneficial  society  held  certain  unlawfully  exacted 
excess  dues  in  trust  awaiting  the  result  of  litigation,  and.  Instead 
of  keeping  it  in  the  form  of  cash,  used  it  to  pay  death  benefits, 
so  that  the  death  benefit  fund  became  indebted  to  the  excess 
fund,  it  was  legitimate  for  the  society  to  use  the  mortgages  in 
which  the  death  benefit  fund  was  invested  to  discharge  the 
known  indebtedness  of  that  fund  to  the  excess  fund. 

Same — Same— Repayment : 

When  a  beneficial  society  used  cash  belonging  to  an  excess 
dues  trust  fund  to  pay  death  benefits,  keeping  separate  accounts 
so  that  the  exact  amount  of  the  indebtedness  of  the  death  benefit 
fund  to  each  member  entitled  to  a  share  of  the  excess  fund  was 
capable  of  being  ascertained,  then,  upon  the  same  being  so  as- 
certained, it  was  proper  for  the  society  to  pay  the  money  due  to 
the  excess  fund  from  the  death  benefit  fund  out  of  the  assets  of 
the  latter. 
Same — Same — Same: 

A  beneficial  society  that  uses  to  its  own  profit  funds  held  in 
trust  awaiting  the  result  of  litigation  is  liable  for  interest  on  the 
amount  at  a  rate  conformable  to  the  rate  it  would  have  had  to 
pay  if  it  had  borrowed  elsewhere  the  money  for  such  use. 

[Complainant's  bill  dismissed  below.     Here  affirmed  in  favor  of 

defendants.] 
Homer  v.  Heinecke  et  al.  (N.  J.  C.  E.  A.) : 

98  Atlantic  Reporter  (September  7,  1916)  898. 

Mutual  Benefit  Society — Beneficiaries — Equity: 

Statutory  regulations  relating  to  the  classes  of  persons  who 
may  be  designated  as  beneficiaries  by  mutual  benefit  societies  do 
not  prevent  the  application  of  equitable  principles  to  definitely 
ascertained  facts. 

Same — Same — Estoppel : 

A  mutual  benefit  society  which  issues  a  certificate  to  a  mem- 
ber designating  therein  a  person  having  an  insurable  interest  in 
the  member's  life,  but  not  being  within  one  of  the  classes  speci- 
fied in  its  constitution  or  laws,  is  estopped  from  raising  such  fact 
as  a  defense. 

Same — Same — Vested  Interest: 

A  person  named  as  beneficiary  in  a  mutual  benefit  certificate 
has  no  vested  interest  therein  even  if  the  laws  of  the  society  re- 
quire the  assent  of  such  beneficiary  before  a  change  of  designa- 
tion is  made. 

Same — Same — Cancel  iation : 

Upon  cancellation  of  a  mutual  benefit  certificate  and  the  issu- 
ance of  a  new  certificate  naming  another  person  as  beneficiary 
the  interest  of  the  beneficiary  named  in  the  original  certificate 
ceases. 

Same — Same — Change  of  Designation: 

The  method  of  designating  a  beneficiary  and  the  cancella- 
tion of  a  mutual  benefit  certificate  is  solely  within  the  control  of 
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the  association  or  the  society  issuing  it,  which  may  waive  com- 
pliance with  its  regulations  relating  thereto. 

Same — M  isrepresentationt — Forfeiture : 

Where  the  laws  of  a  mutual  benefit  society  required  certain 
material  statements  to  be  made  by  the  member  as  a  prerequisite 
to  the  issuance  of  the  certificate,  and  those  declarations  are 
falsely  and  fraudulently  made,  the  beneficiary  acquires  no  in- 
terest in  the  fund. 

Same — Action  on  Policy — Parties: 

The  new  certificate  was  made  out  in  the  name  of  A,  a  rela- 
tive of  the  member,  under  an  agreement  that  he  would  hold  the 
proceeds  for  the  use  and  benefit  of  one  G,  who  was  outside  the 
classes  authorized  by  the  laws  of  the  society,  "to  overcome  the 
law."  Held,  That  G  was  entitled  to  proceed  for  the  recovery  of 
the  fund,  on  the  death  of  the  member,  without  the  consent  and 
against  the  expressed  wish  of  A. 
[Judgment  for  new  beneficiary.] 

Bernie  v.  The  Most  Excellent  Assembly  of  the  Artisans 
Order  of  Mutual  Protection  (Phila.  Co.  C.  P.) : 

73  The  Liegal  Intelligrencer  (September  8.  1916)  552. 

Mutual  Benefit  Society — Action  on  Poilcy — Service  of  Process: 

The  local  lodge  of  a  mutual  benefit  society  is  an  "office  and 
place  of  business"  of  the  society,  and  such  local  lodge  was  also 
the  agent  of  the  society  and  service  upon  the  chief  executive  of- 
ficer of  such  local  lodge  was  service  upon  the  society  within  the 
meaning  of  the  laws  of  Georgia. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Supreme  Circle  of  Benevolence  v.  Beall  (Ga.  C.  A.) : 

89  Southeastern  Reporter  (September  9,  1916)   630. 

Action  on  Policy — Proof  of  Death — Burden  of  Proof: 

In  an  action  on  a  benefit  certificate  of  a  fraternal  insurance 
association,  the  plaintiff  must  prove  a  reasonable  compliance 
with  the  requirements  of  the  association  as  to  the  furnishing  of 
proofs  of  death. 

Same— Same — Sufficiency  of  Compliance: 

A  member  of  a  fraternal  insurance  association,  in  his  appli- 
cation for  membership,  agreed  that  no  claim  by  his  beneficiary 
should  be  valid  until  proofs  were  made  and  filed,  establishing 
such  claim  in  accordance  with  the  laws,  rules  and  regulations  of 
the  association  in  force  at  the  time  such  claim  was  made.  Upon 
the  death  of  the  insured,  and  after  proofs  were  received,  the  as- 
sociation requested  that  the  proofs  be  made  in  a  manner  not  pro- 
vided for  in  the  laws,  rules  and  regulations.  Held,  That  the  of- 
:  fleers  of  the  association  were  without  power  to  impose  further 

I  duties  upon  the  beneficiary  as  to  the  manner  of  making  the 

I  proofs  of  death;  that  the  beneficiary  could  not  be  required  to 

eomply  with  such  unwarranted  requests,  and  that  from  the  rec- 
ord it  appears  that  the  proofs  of  death  reasonably  complied  with 
the  laws,  rules  and  regulations  of  the  association. 
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Same — Same — Waiver : 

Where  proofs  of  death  are  received  and  retained  without 
condition  or  objection,  except  to  demand  compliance  with  cer- 
tain requests  of  the  association,  which  requests  it  had  no  author- 
ity to  make,  the  association  will  be  held  to  have  waived  any  ob- 
jections thereto,  which  it  might  otherwise  have  urged. 

Same — Local  Remedies — Waiver: 

The  failure  of  a  fraternal  insurance  association  to  comply 
with  the  provision  of  its  by-laws,  in  regard  to  the  disapproval  of 
death  claims,  excuses  the  beneficiary  from  complying  with  the 
further  and  related  provision  that  all  claims  must  be  submitted 
to  the  proper  tribunals  within  the  order  before  commencing  a 
suit  in  law  or  equity,  and  permits  such  beneficiary  to  maintain 
an  action  on  the  benefit  certificate  in  the  courts  of  this  state, 
without  first  having  sought  relief  in  the  tribunals  of  the  asso- 
ciation. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Haskew  v.  Knights  of  Modem  Maccabees  (Okla.  S.  C.) : 
159  Pacific  Reporter  (September  11,  1916)  493. 

Mutuai   Benefit  Society — Action  on   Policy — Sufficiency  of  Com- 
plaint: 

A  mutual  benefit  society  had  certain  by-laws,  some  of  which 
were  as  follows:  "Upon  satisfactory  proof  of  the  death  of  a  Sir 
Knight  in  good  standing  *  *  *  a  sum  of  money  named  in 
his  certificate  shall  be  paid  to  his  widow,  orphans  or  dependent 
relatives.  •  •  •  Every  person,  upon  becoming  a  member  of 
the  order,  shall  immediately  make  application  through  the  lodge 
for  a  certificate  which  will  entitle  him  to  the  benefits  in  Sec.  1 
of  this  Article.  Each  applicant  shall  have  entered  upon  his  ap- 
plication the  name  or  names  of  the  person  or  persons  to  whom 
he  desires  his  benefits  paid."  In  an  action  against  the  society, 
brought  by  a  person  alleged  to  be  the  sister  of  a  deceased  mem- 
ber, the  petition  alleged  that  the  decedent  had  not  obtained  a 
certificate;  that  after  he  had  been  a  member  for  some  time  his 
father-in-law  fraudulently  procured  a  certificate  to  be  issued  in 
his  favor  as  a  beneficiary;  that,  upon  the  discovery  of  this  fact, 
the  member  wrote  to  the  proper  official  of  the  society  of  which 
he  was  a  member,  repudiating  the  certificate  thus  issued,  and  re- 
questing that  the  person  addresed  should  obtain  the  "policy" 
from  the  father-in-law  of  the  member  and  issue  a  certificate  in 
favor  of  his  sister;  that  a  committee  was  appointed  by  the  local 
lodge,  of  which  he  was  a  member,  to  investigate  the  matter; 
that  the  father-in-law  of  the  member  promised  to  deliver  up  the 
certificate,  but  later  stated  that  he  had  lost  it;  that,  after  the 
death  of  the  member,  proof  of  death  was  made,  and  i>ayment 
was  made  to  the  father-in-law  as  the  holder  of  the  certificate. 
Held,  That  it  did  not  appear  that  any  certificate  had  been  issued 
which  named  the  plaintifP  as  the  beneficiary,  or  that  she  was  one 
of  the  class  of  persons  named  in  the  by-laws  who  might  be  made 
beneficiaries  of  such  certificates.  She  neither  showed  that  she 
was  an  actual  beneficiary  in  a  certificate,  nor  that  she  was  one 
who  in  equity  was  entitled  to  be  treated  as  a  beneficiary  or  to 
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enforce  the  rights  of  a  beneficiary.  Held,  further.  That  if  the 
petition  be  treated  as  one  seeking  to  enforce  a  change  of  benefi- 
ciaries, it  failed  to  show  that  there  had  been  a  compliance  with 
another  section  of  the  by-laws,  requiring  for  that  purpose  the 
production  of  an  affidavit,  and  the  payment  of  a  small  sum  of 
money. 

[Judgment  for  society  below.    Here  affirmed  In  favor  of  society.] 
Smith  V.  Grand  Lodge,  Knights  of  Pythias  (Ga.  S.  C.) : 

89  Southeastern  Reporter  (September  16,  1916)  688. 

Policy — Supplementary  Certificate — Contract: 

A  supplementary  certificate  attached  to  a  policy  of  insurance 
requiring  the  insurer,  in  consideration  of  stated  payments,  to 
pay  to  the  beneficiary  a  specified  annuity  is  a  contract  of  life  in- 
surance, and  no  by-laws  not  attached  could  be  admitted  in  de- 
fense. 

Same— Same— Terms : 

A  supplementary  certificate  attached  to  a  policy  provided 
that  in  consideration  of  the  full,  regular  and  prompt  payment  of 
15  per  month,  by  said  certificate  holder,  as  required  in  said  cer- 
tificate, and  a  further  full,  regular,  prompt  payment  of  $5  per 
year  each  year,  on  this  supplementary  certificate,  the  Insurer 
will  pay  the  beneficiary  certain  annuities  during  life.  Held,  That 
the  contract  with  reference  to  payment  of  assessments,  both  on 
the  original  and  on  the  supplementary  certificate,  was  with  the 
assured  and  not  with  the  beneficiary.  He  and  not  she  was  to 
make  the  payments. 

[Judgment  for  plaintiff.] 

Helmbold  v.  Independent  Order  of  Puritans   (Allegheny 
Co.  C.  P.) : 

64   Pittsburgh   Legal   Journal    (September   16,    1916) 
625. 

Mutual   Benefit  Certificate — Change  of  Beneficiaries — ^Ante-Nup- 

tiai  Contract: 

The  complaint  in  substance  alleged  that  plaintiff  was  in- 
duced to  marry  the  insured  in  consideration  of  an  ante-nuptial 
agreement,  wherein  he  promised  to  make  her  his  beneficiary  in 
a  policy  of  insurance  in  the  sum  of  $1,000,  and  that  upon  their 
marriage  insured  procured  the  policy,  caused  her  to  be  named 
beneficiary  and  thereupon  delivered  the  policy  to  her;  that  sub- 
sequently he  secured  possession  of  the  policy  without  her  con- 
sent and  caused  the  defendants,  who  were  children  by  a  former 
marriage,  to  be  substituted  as  beneficiaries.  Held,  That  as  be- 
tween the  plaintiff  and  the  defendants  the  complaint  stated  a 
good  cause  of  action.  Held,  further.  That  the  ante-nuptial  con- 
tract became  executed  by  the  marriage  and  the  insertion  of  the 
plaintifT's  name  as  beneficiary,  so  as  to  take  it  out  of  the  statute 
of  frauds. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  defendant.] 
Freitas  v.  Freitas  et  al.  (Cal.  D.  C.  A.) : 

159  Pacific  Reporter  (September  18,  1916)  611. 
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Mutuai  Benefit  Certificate — Payment  to  Unauthorixed  Beneficiary 

— Rights  of  Original  Beneficiary: 

Where  the  original  beneficiary  under  a  mutual  benefit  cer- 
tificate was  entitled  to  the  proceeds  thereof,  by  reason  of  an  ante- 
nuptial contract,  and  the  insurer  paid  the  proceeds  to  the  in- 
sured's children,  who  had  been  substituted  as  beneficiaries,  plain- 
tiff could  recover  from  them  upon  an  implied  promise. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  defend- 
ants.] 

Freitas  v.  Freitas  et  al.  (Cal.  D.  C.  A.)  : 

159  Pacific  Reporter  (September  18,  1916)  613. 

Beneficiaries — Cliange  of  Designation — Mentai  Capacity: 

That  insured,  at  the  time  of  changing  beneficiaries,  was  fa- 
tally ill  with  tuberculosis,  had  just  left  his  home  and  went  to  the 
home  of  his  mother  to  live,  and  in  some  ways  showed  ill  will 
towards  his  wife,  was  insufficient  to  establish  unsoundness  of 
mind  on  his  part  or  the  exercise  of  undue  infiuence  over  him. 

Same— Same— Validity: 

In  making  a  change  of  beneficiary  the  insured  exercised  a 
right  granted  him  under  the  rules  of  the  order,  as  well  as  under 
the  established  rule  of  law  that  where  the  change  is  made  sub- 
stantially as  provided  for  in  the  laws  of  the  order  or  association, 
and  to  its  full  satisfaction  and  that  of  the  insured,  it  is  a  valid 
change. 

Same— Same— Distribution : 

Where  it  appears  that  the  beneficiary  whose  name  has  been 
dropped  from  a  certificate  paid  certain  of  the  assessments  out  of 
her  own  money,  a  court,  in  ordering  distribution  of  the  proceeds 
of  the  certificate,  will  direct  that  the  amount  so  paid  be  restored 
to  the  one  pairing  it 

[Judgment  in  accordance  with  opinion.] 

Mutual  Ben.  Department  of  O.  R.  C.  A.  v.  Bland  et  al. 
(Licking  0.  A.) : 

87  O.  C.  C.  220. 

Beneficiary — Vested  Interest: 

In  the  absence  of  any  provisions  on  the  subject  in  the  laws 
of  the  society,  the  beneficiary  in  a  mutual  benefit  certificate  has 
no  interest  therein  that  would  pass  to  her  heirs  on  her  death  pre- 
ceding the  death  of  the  insured. 

[Account  settled  in  accordance  with  opinion.] 

In  re.  Oebert  (Kings  Co.  Surr.  Ct) : 

160  New  York  Supplement  (October  2,  1916)  782. 

Action  on  Poiicy — Misrepresentations — Burden  of  Proof: 

Where,  in  an  action  on  a  benefit  certificate,  liability  is  denied 
on  the  ground  that  a  false  statement  was  made  by  the  assured 
in  the  application  for  the  certificate,  which  by  its  terms  voided 
the  same,  and  it  was  denied  that  the  assured  executed  the  appli- 
cation or  made  the  false  statement,  it  was  not  error  for  the  court 
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to  instruct  the  jury  that  the  burden  was  on  the  defendant  to 
prove  the  execution  of  the  application  and  the  alleged  false  state- 
ment therein. 

[Juderment  for  plaintiff  below.    Here  ai&rmed  in  favor  of  plaln- 

Uff.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Hutchins 
(Okla.  S.  C.) : 

159  Pacific  Reporter  (October  9.  1916)  920. 

Mutual  Benefit  Certificate— Date  of  Delivery — Question  for  Jury: 
The  by-laws  of  the  society  provided:  "Before  delivering  the 
beneficiary  certificate,  upon  the  initiation  of  a  member,  the  finan- 
cier of  the  council  shall  collect  one  assessment  •  •  •  for  the 
month  in  which  the  certificate  is  delivered,  and  thereafter,  on  or 
before  the  last  day  of  each  succeeding  month,  the  member  shall, 
without  notice,  pay  the  sum  of  one  assessment/'  Plaintiff  testi- 
fied that  he  and  the  assured  and  several  others  were  obligated 
on  February  20;  that  the  certificates  were  not  then  delivered 
to  himself  and  deceased;  that  they  were  delivered  on  March  6, 
at  which  time  one  assessment  was  paid;  another  assessment 
was  paid  March  22.  Held,  That  this  evidence  on  behalf  of  plain- 
tiff was  sufficient  to  take  the  case  to  the  jury  on  the  question  as 
to  the  time  of  the  delivery  of  the  certificate. 
Same— Same— Evidence : 

Where  the  question  at  issue  was  the  date  of  delivery  of  the 
certificate  sued  on  and  it  appeared  that  several  other  persons 
were  obligated  at  the  time  insured  was  obligated,  testimony  to 
the  effect  that  the  certificates  of  such  other  persons  were  not 
delivered  until  a  date  subsequent  to  the  obligation  was  Com- 
petent. 

[Judgment  for  society  below.    Here  reversed  against  society.] 
Retherford  v.  Knights  &  Ladles  of  Security  (Iowa  S.  C.) : 
159  Northwestern  Reporter  (October  20,  1916)  185. 

Mutual  Benefit  Society — Assessments — Set-Offs: 

Where  an  insured  had  been  suspended  for  non-payment  of 
dues,  there  could  be  no  recovery  upon  the  theory  that  insured's 
interest  in  the  surplus  of  the  society  was  sufficient  at  the  time 
of  suspension  to  pay  his  arrears,  under  a  by-law  providing  for 
the  maintenance  of  an  equalization  and  surplus  fund,  and  that 
in  case  the  equalization  fund  exceeded  five  per  cent,  of  the  face 
value  of  the  certificate  in  force,  the  excess  should  constitute  a 
surplus,  the  annual  amount  of  which  should  be  credited  pro  rata 
to  all  members  in  good  standing  whose  certificates  had  been  in 
force  for  five  years  or  more,  without  proving  that  the  equaliza- 
tion fund  had  exceeded  the  specified  amount,  notwithstanding  the 
society  had  issued  a  circular  admitting  the  existence  of  a  sur- 
plus fund  or  a  specified  sum  in  which  Insured's  interest  would 
have  been  sufficient  to  meet  his  arrears,  where  the  identity  of 
the  fund  referred  to  in  the  circular  and  that  in  the  by-law  had 
not  been  established. 
Same— Same— Same— Estoppel : 

There  could  be  no  estoppel  in  such  a  case  arising  out  of  the 
issuance  of  the  circular  where  it  did  not  appear  from  the  evidence 
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that  the  insured  had  refrained  from  paying  his  dues  in  reliance 
upon  the  statements  made  in  the  circular. 

[Judgment  for  society.] 

Squier  v.  The  Grand  Fraternity  (Phila.  Co.  C.  P.) : 

73  The  Legal  InteUlgencer   (October  20.  1916)   642. 

Action  on  Policy — Cause  of  Death — Evidence: 

A  statement  by  insured  some  twenty  minutes  after  a  shoot- 
ing when  insured  was  lying  on  the  floor  bleeding,  that  "Horace 
shot  me  for  no  cause  and  I  will  tell  all  at  the  right  time,"  was 
not  admissible  as  a  part  of  the  res  gestae.  In  order  to  be  ad- 
missible such  statements  must  be  in  the  nature  of  exclamations 
and  not  made  after  deliberation.  The  declarations  in  question 
showed  on  its  face  afterthought  and  deliberation  in  the  expres- 
sion "I  will  tell  all  at  the  right  time." 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  so- 
ciety.] 

District  Grand  Lodge  No.  18  Grand  United  Order  of  Odd 
Fellows  of  America,  Jurisdiction  of  Ga.,  v.  Mills  (Ga. 
C.  A.): 
89   Southeastern  Reporter    (October  21,   1916)    1094. 

0 

Foreign  Company — By-Laws — Presumption : 

In  the  absence  of  any  showing  to  the  contrary,  it  will  be 
presumed  that  the  right  of  a  foreign  company  to  make  by-laws  is 
governed  by  the  laws  of  the  state  in  which  it  is  domiciled,  with 
which  they  must  not  be  inconsistent. 

Beneficiaries — Change  of  Designation — Statute: 

Sec.  1,789  Iowa  Code  provides:  "The  beneficiary  named  in 
the  certificate  may  be  changed  at  any  time  at  the  pleasure  of  the 
assured,  as  may  be  provided  for  in  the  articles  or  by-laws."  Held^ 
That  a  by-law  providing  that  no  change  should  be  valid  "until  the 
consent  of  the  association  shall  be  endorsed  on  said  certificate" 
was  inconsistent  with  the  statute  and  should  be  disregarded. 

Same — Same — By-Laws : 

The  by-laws  required  the  endorsement  of  change  of  bene- 
ficiaries to  be  made  on  the  certificate  and  that  a  copy  of  the  en- 
dorsement should  be  filed  with  the  association.  Held,  That  where 
the  original  endorsement  was  presented  to  the  association  it  was 
equally  as  effective  as  if  a  copy  had  been  filed. 

Same— Same— Evidence  Considered. 

Where  insured  had  the  right  to  change  beneficiaries  at  his 
pleasure  and  had  done  all  in  his  power  to  effect  a  change,  and 
notice  had  been  given  to  the  insurer  before  his  death  the  change 
will  be  treated  as  having  been  completed,  as  equity  deems  that 
done  which  ought  to  have  been  done. 

[Judgment  for   original   beneficiary   below.     Here   reversed   in 
favor  of  new  beneficiary.] 

Garrett  v.  Garrett  et  al.  (Cal.  D.  C.  A.)  : 

169  Pacific  Reporter  (October  23,  1916)   1060. 
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Mutual  Benefit  Society — Contract — Evidence  Considered: 

The  by-laws  of  a  mutual  benefit  society  provided:  "Any 
teacher  In  good  health  employed  in  a  day  school  *  *  *  de- 
siring to  become  a  member  shall  apply  to  •  ♦  ♦  or  secretary 
who  shall  cause  such  applicant  to  sign  the  constitution  and  pay 
an  application  fee  of  fifty  cents."  Held,  That  compliance  with 
this  requirement  created  a  contractural  relation  between  the 
applicant  and  the  society  and  every  member  thereof.  The  con- 
stitution and  by-laws  constituted  such  a  contract. 

Same— Right  to  Sue— Parties: 

The  by-laws  of  the  society  further  provided:  "Upon  appli- 
cation the  sum  of  $500  shall  be  paid  to  the  assignee  of  a  de- 
ceased member.''  Held,  That  upon  the  death  of  an  applicant 
her  assignee  had  a  good  legal  right  to  demand,  receive  and  sue 
for  the  sum  of  1 500.  Such  assignee  had  her  election  to  join  in 
one  suit  of  the  members  of  the  society  or  to  invoke  Sec.  1,919 
N.  Y.  Code  Civ.  Proc.  to  sue  the  president  of  the  society. 

Same — By-Laws — Amendment: 

There  having  been  a  valid  contract  between  the  applicant 
and  the  association,  the  contract  could  not  be  abrogated  or 
changed  without  her  consent. 

Sam  e — Same— Same : 

A  resolution  adopted  by  such  an  association  as  follows: 
"Resolved  that  this  association  be  continued  only  for  the  pur- 
pose of  collecting  from  the  members  and  distributing  to  the 
assigns  of  deceased  members  any  death  benefits  that  may  have 
accrued  and  remained  unpaid,''  could  not  be  construed  as  a  dis- 
solution of  the  association.  But  even  had  a  large  number  of  the 
members  met  and  passed  a  resolution  to  dissolve,  this  would 
not  have  been  binding  on  a  large  majority  of  the  members  who 
did  not  attend  and  who  did  not  consent. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 

Doscher  v.  Vanderbilt  (N.  Y.,  App.  Tr.) : 

160  New  York  Supplement  (October  23,  1916)   871. 

Action  on  Policy — Violation  of  Law — Question  for  Jury: 

The  policy  exempted  the  society  from  liability  if  the  in- 
sured should  die  in  consequence  of  a  duel  or  the  violation  or 
attempted  violation  of  any  law.  Certain  officers  sent  a  boy  to 
tell  insured  to  come  out  and  bring  his  guns.  When  insured  ap- 
proached the  officers  he  was  commanded  to  halt  and  lay  down 
the  guns.  He  stooped  over  and  laid  down  one  gun.  The  offi- 
cers testified  the  other  gun  he  pointed  at  them  as  if  to  shoot, 
whereupon  they  fired  on  him  killing  him.  There  was  testimony 
to  the  effect  that  the  other  gun  which  the  officers  said  was 
pointed  at  them  was  held  by  insured  across  his  left  arm.  There 
was  no  showing  that  the  officers  had  any  warrant  for  the  arrest 
of  insured  or  that  they  had  any  right  to  demand  his  guns  or  to 
interfere  with  his  movements  in  any  way.  Held,  That  whether 
or  not  insured  was  engaged  at  the  time  of  his  death  in  an  at- 
tempted violation  of  law  did  not  depend  upon  what  the  officers 
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thought  he  intended  to  do,  but  on  what  he  actually  did  and  in- 
tended to  do,  and  that  under  this  evidence  the  question  was 
one  for  the  Jury  to  determine. 

[JudKRient  for  plaintiff  below.     Here  affirmed  aerainst  society.] 
Sovereign  Camp  Woodmen  of  the  World  v.  Burton  (Ky. 
C.  A.) : 

188  Southwestern  Reporter  (October  25.  1916)   402. 

Mutual  Benefit  Society — Reinstatement — Question  for  Jury: 

Where  the  local  officers  testified  that  to  the  best  of  their 
recollection  and  according  to  their  best  memory  a  formality 
commonly  recognized  as  a  prerequisite  was  actually  complied 
with  and  that  to  the  best  of  their  recollection  such  a  blank  was 
signed  by  the  expelled  member,  and  in  the  possession  of  the 
lodge  accompanying  that  member's  readmission,  at  least  to  the 
local  lodge,  the  testimony  as  to  whether  or  not  the  member 
had  signed  a  proper  application  for  reinstatement  was  for  the 
Jury. 

Sanne— Same— Duty  of  Local  Lodge: 

The  right  of  reinstatement  through  the  mediimi  of  a  sub- 
ordinate lodge,  to  restore  pre-existing  rights,  after  expulsion,  is 
Just  as  much  a  right,  in  a  contractual  sense  as  the  right  to  pay 
dues  to  the  officers  of  the  local  lodge  with  the  expectation  of  a 
remittance  to  the  supreme  lodge  for  the  purpose  of  keeping 
alive  existing  privileges. 

[Judgment  for  plaintiffs  below.    Here  affirmed  against  society.] 
Grand  Lodge  of  Brotherhood  of  Railroad  Trainmen  v.  Ken- 
nedy et  al.  (Tex.  C.  C.  A.) : 

188  Southwestern  Reporter  (October  25.  1916)  447. 

Mutual  Benefit  Society — Dissolution — Ownership  of  Assets: 

The  voluntary  surrender  by  a  mutual  benefit  society  of  a 
New  Jersey  charter,  to  obtain  a  charter  in  Pennsylvania,  did 
not  operate  as  an  extinguishment  of  an  organization  or  an  an- 
nulment of  its  constitution  and  laws,  so  as  to  warrant  the  major- 
ity of  a  subordinate  lodge  in  withdrawing  and  taking  with  it  the 
assets  of  such  lodge. 

[Decree  for  complainants  below.     Here  affirmed  as:ainst  with- 
drawing members.] 

Schriner  v.  Sachs  et  al.  (Pa.  S.  C.) : 

98  Atlantic  Reporter   (October  26,  1916)   724. 

Mutual  Benefit  Society-^MIsconduct  of  Officer — Expulsion: 

The  applicant  was  grand  regent  of  the  local  court  of  a 
mutual  benefit  society.  As  grand  regent  she  presided  at  a  meet- 
ing of  the  subordinate  court  in  which  one  of  the  trustees  thereof 
was  removed  and  another  elected  to  fill  her  place.  The  appli- 
cant as  such  grand  regent  continued  to  recognize  and  sustain 
the  new  trustee  after  notice  from  the  national  board  of  directors 
that  the  appeal  of  the  former  trustee  had  been  sustained  by  that 
body.  In  another  instance  she  directed  the  treasurer  of  the 
grand  lodge  to  refuse  to  comply  with  the  request  of  the  state 
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regent  to  send  its  books,  warrants  and  vouchers  to  another  place 
for  examination.  Held,  That  the  acts  of  the  grand  regent  in  the 
premises  furnished  no  Justification  for  her  expulsion. 

Same— Same— Same : 

The  by-laws  of  the  society  provided:  "Any  officer  of  a  sub- 
ordinate court  absenting  herself  for  three  regular  meetings  in 
succession  unless  excused  by  a  majority  vote  of  her  court,  shall 
forfeit  her  office."  Held,  That  while  the  matter  of  expulsion 
under  the  by-law  was  within  the  Jurisdiction  of  the  national 
body  rather  than  a  subordinate  court,  yet,  without  a  positive 
writ  of  action  to  guide  the  subordinate  court,  its  members  might 
well  understand  conscientiously  that  the  power  was  vested  in 
them  to  declare  an  office  vacant,  especially  where  there  had 
been  six  successive  unexcused  absences  and  a  refusal  to  ex- 
plain them. 

Same — Same— Same : 

The  presiding  officer  of  a  subordinate  court  of  a  mutual 
benefit  society  having  approximately  400  members  cannot  be 
said  to  ha^e  the  power  to  arbitrarily  control  the  action  of  that 
number  of  individuals  and  cannot  be  deprived  of  her  office  be- 
cause the  subordinate  court  had  refused  to  comply  with  a  re- 
quest of  the  state  regent  to  send  its  books,  warrants  and  vouch- 
ers to  another  place  for  examination. 

Same — Expulsion — Procedure: 

A  member  of  a  mutual  benefit  society  against  whom  expul- 
sion proceedings  have  been  commenced  is  entitled  to  a  fair 
trial  before  an  impartial  tribunal,  and  where  the  methqd  of 
trial  was  not  regulated  by  the  laws  of  the  society  it  should  be 
analogous  to  ordinary  Judicial  proceedings  so  as  to  at  least 
permit  substantial  Justice. 

Same— Same — Burden  to  Prove: 

In  proceedings  to  expel  an  officer,  those  who  allege  irregu- 
larity in  the  procedure  to  expel  must  be  held  to  strict  proof. 
For  no  presumption  will  be  indulged  to  support  a  forfeiture 
which  the  law  abhors. 

Same — Same— Remedies: 

While  it  is  not  proper  for  a  court  to  consider  the  weight  of 
evidence  and  to  substitute  its  Judgment  thereon  for  the  Judg- 
ment of  a  tribunal  of  a  mutual  benefit  society,  if  its  determina- 
tion of  the  guilt  of  the  accused  is  inconsistent  by  any  substan- 
tial evidence  the  Judgment  of  the  local  tribunal  would  be  sub- 
ject to  review  and  correction. 

Same— Same— Vote  Required: 

Where  there  was  nothing  in  the  laws  of  a  mutual  benefit 
society  designating  the  number  of  votes  required  to  expel  a 
member,  the  vote  for  expulsion  should  be  by  a  majority  of  the 
representatives  present  at  the  meeting,  not  merely  a  majority 
of  those  voting. 

[Application  for  writ  of  mandamus  granted.] 
Reed  v.  National  Order  of  Daughters  of  Isabella  et  al. 
(N.  J.,  Sp.  Tr,,  Oneida  Co.) : 

160  New  York  Supplement  (October  80,  1916)  907. 
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Note — ^The  omission  of  page  numbers  between  this  depart- 
ment and  that  which  follows  is  due  to  the  exigencies  of  a  plan 
adopted  by  the  publishers  this  year  whereby  it  has  been  possible 
to  place  this  volume  in  the  hands  of  subscribers  several  weelos 
earlier  than  formerly. 
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ACCIDENT  AND  HEALTH  INSlRANCf 

Policy — Injury  Resulting  In  Hernia — Measure  of  Recovery: 

The  policy  provided:  "Where  accidental  injury  results  in 
hernia,  •  ♦  •  the  amount  payable  shall  be  one-fourth  of  the 
amount  which  otherwise  would  be  payable."  Held,  That  this 
provision  was  valid  and  where  the  injury  resulted  in  hernia  and 
subsequent  death  the  court  did  not  err  in  limiting  the  recovery 
to  one-fourth  of  the  principal  sum,  notwithstanding  the  other 
provisions  of  the  policy. 

Action  on  Policy — Existence  of  Kiernia — Question  for  Jury: 

It  was  contended  by  the  company  that  insured  was  suffering 
from  a  hernia  preceding  the  accident  which  caused  his  death. 
There  was  evidence  to  the  effect  that  about  a  year  preceding  his 
death  a  small  protrusion  the  size  of  a  hazelnut  was  noticed  at 
his  navel.  It  was  shown  that  this  was  very  small  and  never  in- 
creased in  size  and  never  gave  the  insured  any  trouble.  There 
was  medical  testimony  to  the  effect  that  it  could  have  been 
simply  the  development  of  external  parts  without  any  hernial 
protrusion.  Held,  That  this  evidence  was  sufficient  to  sustain 
the  finding  of  the  jury  that  at  the  time  of  the  accident  which 
resulted  in  insured's  death  he  was  not  suffering  from  hernia. 

Same — Same — Instructions: 

The  jury  were  instructed  that  a  provision  exempting  the  in- 
surer from  liability,  if  any  bodily  infirmity  contributed  to  in- 
sured's death,  was  valid  and  that  if  the  evidence  showed  that 
death  was  contributed  to  by  any  bodily  defect  then  the  verdict 
should  be  for  the  company.  Held,  That  this  instruction  correctly 
interpreted  the  law  as  to  such  exemptions. 

[Judgment   for  plaintiff  below   for   less   than   demanded.      Here 
afilrmed.l 

Keen  v.  Continental  Casualty  Co.  (Iowa  S.  C.) : 

154  Northwestern  Reporter  (November  5,  1915)   409. 

Application — Breach  of  Warranty — Forfeiture: 

Statements  in  the  application  having  been  warranted  "to  be 
complete  and  true  and  material  and  binding"  the  untruth  of  any 
statements  therein  would  render  the  policy  void. 

Action  on  Policy — Evidence — Admission  of  Insured: 

Where  the  l>eneflciary  had  no  vested  interest,  statements 
made  by  insured  in  an  application  to  another  company  were 
admissible. 

Policy— Beneficiary— "Vested  Interest": 

If  a  policy  reserves  the  right  to  the  insured  to  change  the 
beneficiary  without  the  latter's  consent  then  it  creates  a  mere 
expectancy  in  the  beneficiary  named.  A  ''vested  interest"  is 
where  there  is  an  immediate  fixed  right  of  present  or  future  en- 
joyment. 

ift-Acc— 1  (327) 
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Action  on  Policy — Evidence — ^Admieeione  of  Insured: 

Where  a  beneficiary  has  a  vested  interest  admissions  of  the 
insured  are  inadmissible  as  airainst  such  beneficiaiy,  but,  if  her 
interest  is  not  vested,  they  are  admissible. 
Policy — Contract — Evidence: 

The  policy  provided  that  no  statements  made  by  the  assured 
should  avoid  the  policy  or  be  used  in  evidence  unless  endorsed 
thereon  and  further  that  the  policy  should  constitute  the  entire 
contract  of  insurance.  Held,  That  the  true  interpretation  of  these 
provisions  was  that  no  statements  made  during  the  negotiations 
which  were  not  embodied  in  the  contract  could  be  offered  in 
evidence;  it  would  not  preclude  the  insurer  from  the  use  of  any 
relevant  testimony  pertinent  to  any  issue  that  might  be  raised 
under  the  provisions  of  the  policy  and  did  not  prevent  it  from 
introducing  admissions  of  the  insured  in  an  application  to  an- 
other company  to  show  breach  of  warranty  in  his  application 
for  the  policy  sued  on. 

[Verdict  for  plaintiff.     Company's  exceptions  sustained.] 
McManus  v.  Peerless  Casualty  Co.  (Me.  S.  J.  C.) : 

95  Atlantic  Reporter  (November  11.  1915)   510. 

Sunstroice — Disease  or  Accident: 
y  The  death  of  a  person  by  ''sunstroke,"  caused  by  his  exposure 

to  the  sun  on  a  hot  day  while  pursuing  his  usual  occupation  as 
a  laborer  on  a  railroad  track,  in  his  ordinary  way,  is  not  caused 
by  "sunstroke"  due  to  "external,  violent  and  accidental  means," 
within  an  accident  policy  insuring  against  death  by  "sunstroke" 
due  to  "external,  violent  and  accidental  means." 

[Company's    motion    for    Judgment,    notwithstandine:    verdict    Is 
granted.! 

Semancik  v.  Continental  Casualty  Co.  (Northampton  C.  P.) : 

43  Pennsylvania  County  Court  Reports  (November  13. 
1915)   498. 

Policy — "As  the  Result  of  or  In  Consequence  of  Hernia": 

The  policy  excepted  disability  "as  the  result  of,  or  in  con- 
sequence of  hernia."  Held,  That  the  clause  had  reference  to 
hernia  as  the  accidental  cause  of  the  disability;  it  did  not  re- 
lieve the  insurer  from  liability  where  the  hernia  was  a  conse- 
quence of  an  active  cause. 
Same — Same: 

The  policy  excepted  disability  "as  the  result  of,  or  in  con- 
sequence of  hernia."  Held,  That  the  exception  was  open  to  two 
constructions,  viz:  That  it  excluded  liability  for  death  or  disa- 
bility caused  directly  or  indirectly  by  hernia  which  might  arise 
from  internal  causes;  and  that  it  exempted  insurer  from  liability 
when  the  hernia  was  a  consequence  of  external  causes  due  to 
accident.  Being  open  to  two  constructions,  the  first  being  more 
favorable  to  the  assured  should  be  adopted. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Berry  v.  United  Commercial  Travelers  of  America  (Iowa 
S.  C.) : 

154  Northwestern  Reporter  (November  19,  1915)   598. 
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Application — Statements  at  to  Health — Presumption: 

Where  assured  made  categorical  answers  to  every  question 
set  forth  in  the  application,  it  will  be  assumed  that  such  answers, 
if  true,  supplied  to  the  company  all  the  information  needed  or 
required  by  it  in  order  to  determine  whether  it  would  accept  the 
risk. 

Same— "Disease" — Pre-Disposition  to  Disease: 

That  insured  was  a  hemophiliac  or  "bleeder,"  did  not  render 
false  his  answer  that  he  was  free  from  disease  as  such  affliction 
was  a  vulnerability  rather  than  a  disease. 

Same — ^"Physically  Sound" — Construction : 

Where  an  applicant  answered  that  he  was  sound  physically 
it  did  not  necessarily  mean  that  he  was  sound  or  that  his  anat- 
omy was  as  perfect,  as  the  strongest  or  even  the  average  man. 
The  question  related  only  to  his  own  condition  measured  by 
what  it  had  been. 

Policy — Autopsy — Sufficiency  of  Request: 

The  policy  provided  that  the  company  should  have  the  right 
to  make  an  autopsy  upon  the  body  of  the  insured  in  case  of 
death.  On  receiving  notice  of  assured's  death  the  company  tele- 
graphed "adjuster  will  be  in  Greenville  immediately.  With- 
hold burial  as  autopsy  may  be  necessary."  Funeral  notices  had 
been  given  that  the  funeral  would  take  place  the  day  on  which 
the  telegram  was  received.  The  weather  was  warm.  During 
the  next  two  and  one-half  hours  between  the  receipt  of  the  tele- 
gram and  the  hour  fixed  for  the  funeral,  the  adjuster  did  not  ap- 
pear and  no  word  came  from  him.  Held,  That  the  policy  was 
not  avoided  by  the  failure  to  withhold  burial.  By  the  telegram 
the  company  did  not  demand  an  autopsy.  Its  request  was  simply 
to  withhold  burial  for  an  indefinite  time. 

Same— Same— Same : 

A  motion,  in  an  action  on  an  accident  policy,  to  have  in- 
sured's remains  exhumed  and  an  autopsy  held,  made  seven 
months  after  his  death  will  be  overruled  where  there  is  no 
showing  or  a  reasonable  probability  that  an  autopsy  at  such  time 
would  determine  the  cause  of  death. 

Same— Same— Same : 

Where  no  formal  demand  was  made  for  an  autopsy  until  45 
days  after  insured's  burial,  and  the  only  request  that  had  been 
made  was  that  burial  be  withheld  until  the  arrival  of  the  ad- 
juster who  it  was  stated  would  be  there  "immediately,"  but  who 
did  not  appear  during  the  two  and  (me-half  hours  intervening 
between  the  time  of  the  giving  of  such  notice  and  the  burial, 
there  was  no  forfeiture  because  of  the  failure  to  withhold  burial 
or  to  assent  to  an  autopsy. 

Same — Issuance  to  Agent — ^Waiver: 

By  accepting  an  application  of  its  own  agent  an  insurer  will 
be  held  to  have  waived  the  disadvantages  arising  out  of  the 
tact  that  it  had  no  representative  other  than  the  agent  in  that 
locality. 
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Action  on  Policy — Evidenco — Ret  Gestae: 

Statements  by  insured  to  a  physician  on  the  day  following 
his  injury  as  to  how  he  was  injured  were  competent  in  an  ac- 
tion against  the  insurer. 

Sanne — Cause  of  Death — Measure  of  Recovery: 

The  policy  provided  that  if  the  assured  should  be  disabled 
"by  rheumatism,  tuberculosis,  •  •  •  strains,  •  ♦  ♦  then 
the  company  will  pay  the  assured  $50  per  month,"  etc.  Held, 
That  this  provision  for  indemnity  had  no  application  to  an  injury 
causing  the  death  of  assured,  and  the  company  in  event  of  death 
arising  from  an  accidental  strain  was  liable  for  the  principal 
sum  named  in  the  policy. 

[Judgment  for  plaJntifT  below.    Here  affirmed  against  oompany.] 
Massachusetts  Bonding  &  Ins.  Co.  v.  Duncan  (Ky.  C.  A.) : 
179  Southwestern  Reporter  (November  24.  1915)   472. 

Application — Misrepresentation — Forfeiture: 

Misstatements  in  an  application  as  to  the  name  of  the  in- 
sured and  the  relationship  of  the  beneficiary  invalidate  the  con- 
tract. 

Same — Rescission — Parties: 

Where  a  policy  of  insurance  is  invalid  because  of  misrepre- 
sentations the  title  to  the  premiums  paid  is  in  the  personal  rep- 
resentative of  the  insured  and  it  is  not  necessary,  in  an  action 
on  the  policy  to  enable  the  insurer  to  maintain  such  defense,  for 
it  to  repay  such  money  to  the  beneficiary  named  In  the  policy 
or  to  the  wife  of  the  insured. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Falberg  v.  Continental  Casualty  Co.  (111.  App.)  : 

51    National    Corporation    Reporter     (November    25. 
1916)   607. 

Action  on   Policy — Intoxication — Evidence: 

Where  the  intoxication  of  a  person  is  in  issue,  physicians 
may  properly  be  asked  hypothetical  questions  based  upon  the 
testimony  given  as  to  the  condition  and  acts  of  the  person  in 
question,  prior  to  the  time  when  he  met  his  death,  as  to  whether 
he  would  still  be  intoxicated  at  that  time. 

[Judgment  for  company-  below.     Here  affirmed  Jn  favor  of  com- 
pany.] 

Barber  v.  Travelers  Ins.  Co.  (111.  App.) : 

51    National    Corporation    Reporter     (November    25, 
1915)   607. 

Policy — Accident — Dilation  of  Heart  Caused  by  Cold  Plunge: 

An  injury  due  to  the  dilation  of  the  heart  following  a  volun- 
tary cold  water  plunge  is  not  the  result  of  an  accident. 

[Judgment  for  plaintiff  below.     (34  O.  C.  C.  76.)     Here  reversed 
in  favor  of  company.] 

New  Amsterdam  Casualty  Co.  v.  Johnson,  Admx.  (  ) 

91  Ohio  State. 

60  Bull.  Supp.   (Deoember  6,  1915)   136. 
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Action  on  Policy — "Peritonitis" — Sufficiency  of  Answer: 

In  an  action  on  a  policy  of  accident  insurance  the  company 
in  its  affidavit  of  defense  alleged  that  death  resulted  from  perito- 
nitis several  months  after  an  alleged  accident  and  that  the 
peritonitis  did  not  result  from  the  injury  complained  of.  Held, 
That  peritonitis  is  not  an  injury,  but  a  disease.  While  it  may 
be  caused  by  an  injury,  it  may  come  from  other  causes,  and  it 
being  denied  in  the  affidavit  of  defense  that  it  was  caused  by  the 
alleged  injury  the  affidavit  of  defense  was  sufficient. 

[Rule  for  Judgment  for  want  of  sufficient  affidavit  of  defense  is 
discharged.  ] 

Jones    V.    Commonwealth    Casualty    Co.    (Allegheny    Co. 

C.  P.) : 

63  Pittsburgh  Legal  Journal  (December  11,  1915)  729. 

Premium — Waiver — ^Authority  of  Agent: 

The  fact  that  an  agent  has  authority  to  receive  payments  of 
premiums  vests  him  with  authority  to  waive  a  forfeiture  for 
non-payment  at  the  time  stipulated. 
Same— Same — Same: 

The  acceptance  of  a  past  due  premium  by  a  duly  authorized  ^ 
agent  constitutes  a  waiver  of  forfeiture,  whether  or  not  the  com- 
pany had  knowledge  of  such  fact. 

Policy— Proof  of  Lots— Waiver: 

The  requirement  of  proofs  of  loss  is  for  the  benefit  of  the 
insurer  and  may  be  waived.  An  unqualified  refusal  to  pay  on  the 
receipt  of  notice  is  a  waiver  of  proofs  of  loss. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.]   v 
Price  V.  North  American  Ace.  Ins.  Co.  (Idaho  S.  C): 
152  Pacific  Reporter  (December  13.  1915)   805. 

Policy — Rule  of  Construction: 

All  doubt  appearing  on  the  face  of  the  policy  should  be  re- 
solved in  favor  of  the  insured. 

Same — Same: 

Forfeitures  are  not  favored  and  a  forfeiture  is  to  be  avoided 
rather  than  created  by  construction. 

Same — ^Term — Evidence  Considered: 

The  policy  required  the  payment  of  a  "monthly  premium" 
in  advance.  It  provided  that  it  could  be  renewed  from  month  to 
month  by  the  payment  of  the  stipulated  premium  on  or  before 
the  first  day  of  each  month  at  12:30  o'clock  noon.  The  policy 
was  delivered  on  June  4.  Insured  died  at  12:30  o'clock  A.  M. 
September  4.  Held,  That  construing  the  policy  most  favorable 
to  the  assured  he  was  entitled  to  one  month's  insurance  for  each 
premium  paid,  and  the  policy  not  being  delivered  until  Jime  4, 
it  was  in  force  until  September  4  at  noon,  it  appearing  that  the 
August  premium  had  been  paid. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Slont  V.  Missouri  Fidelity  &  Casualty  Co.  (St.  Louis  C.  A.) : 

179  Southwestern  Reporter  (December  16.  1916)   993. 
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Policy — ^AocidenUI    Maan»— Death   Caused   by   Fatty   Degenera- 
tion of  tlie  Heart: 
Death  reBuItlng  from  fatty  degeneration  of  the  heart  is  not 

due  to  "external,  violent  and  accidental  means." 

Same^Proof  of  Loss— Forfeiture: 

fYdlure  to  make  proof  of  claim  within  the  time  required  by 

the  by-laws  precludes  recovery.    That  the  society  delayed  tar- 

nishing  of  blanks  for  making  proof  of  claim  will  not  extend  the 

time  for  filing  same  where  there  was  no  obligation  on  the  society 

to  furnish  blanks. 

Same— Notice— IMaiiing: 

Notice  is  not  furnished  within  thirty  days  where  it  is  mailed 
within  that  time  but  does  not  reach  the  insurer  until  after  the 
lapse  of  thirty  days. 

[Judgment   for  association   below.     Here  affirmed   in   favor   of 
association.  ] 

Martin  v.  Illinois  Commercial  Men's  Assn.  (111.  App.): 

51    NatJonal    Corporation    Reporter     (December    16, 
1915)  737. 

Policy — Exposure  to  Danger — Forfeiture: 

In  an  action  on  a  policy  of  accident  insurance  which  con- 
tains a  proviso  exempting  the  insurer  from  liability  for  injury 
resulting  from  exposure  to  obvious  risk  of  injury  or  obvious 
danger,  the  fact  that  the  injury  resulted  to  the  insured  while 
and  because  of  exposing  himself  to  a  risk  or  danger  which  was 
obvious  to  him  at  the  time  is  a  sufficient  defense  to  the  action. 

Same — Same — Question  for  Jury: 

When,  in  such  an  action,  an  issue  of  fact  is  made  by  the 
pleadings,  as  to  whether  the  injury  to  the  insured  resulted  while 
he  was  exposing  himself  to  a  risk  or  danger  which  was  obvious 
to  him  at  the  time,  and  there  is  no  substantial  con^ct  in  the 
testimony  of  the  witnesses  on  the  trial,  but  the  unconflicting 
testimony  discloses  a  variety  of  circumstances  from  which  dif- 
ferent minds  might  reasonably  arrive  at  different  conclusions  as 
to  that  issue,  it  is  the  duty  of  the  court  to  submit  the  determinar 
tion  of  it  to  the  jury. 

Same — "Obvious"— "Unnecessary": 

An  exposure  to  obvious  risk  necessarily  implies  that  the 
risk  must  be  obvious  to  the  person  exposing  himself,  i.  e.,  the 
insured,  at  the  time  he  exposes  himself.  "Obvious"  has  been 
defined  as  "easily  discovered;  seen  or  handled;  plain;  manifest; 
evident;  palpable."  "Unnecessary,"  means  "not  required  by  the 
circumstances  of  the  case." 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Hickman  v.  Ohio  State  Life  Ins.  Co.  (Ohio  S.  C.) : 

110  Northeastern  Reporter  (December  28,  1916)   642. 

Action  on  Poiicy — Cause  of  Death — Question  for  Jury: 

The  policy  insured  against  death  "from  bodily  injuries 
effected  directly  and  independently  of  all  other  causes  through 
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external,  violent  and  accidental  means."  Insured's  death  was 
immediately  caused  by  a  hemorrhage.  The  plaintiff  claims  that 
it  was  caused  by  an  accidental  injury  previously  received  while 
the  company  claims  that  it  was  of  cancerous  origin.  One  month 
preceding  her  death  Insured  fell  through  a  trap  door  into  a 
cellar.  An  autopsy  was  performed.  Two  physicians  testifying 
for  the  company  stated  that  the  hemorrhage  came  from  cancer. 
On  behalf  of  plaintiff  there  was  testimony  that  it  came  from  the 
lesser  peritoneal  cavity  through  a  perforation  of  the  posterior 
wall  of  the  stomach,  not  within  the  cancerous  area,  and,  in  the 
opinion  of  the  physician  so  testifying  had  come  from  the  injury. 
While  at  the  hospital  following  the  accident  insured  had  peri- 
toneal trouble  and  subsequently  while  in  the  hospital  suffered 
from  same  and  vomited.  Held,  That  the  evidence  justified  a 
finding  by  the  jury  that  the  hemorrhage  came  as  the  result  of 
an  injury,  and  that  it  was  error  for  the  court  to  grant  a  motion 
for  judgment  notwithstanding  the  verdict. 

[Judgment  for  company  below.   Here  reversed  against  company.] 
Ashelby  v.  Travelers  Ins.  Co.  (Minn.  S.  C.) : 

164  Northwestern  Reporter  (December  17.  1916)   946. 

Policy — Accident — Freezing : 

Disability  due  to  freezing  is  not  in  itself  the  result  of  an  ac- 
cident. 

Action  on  Policy — Perfornvince — Waiver: 

It  having  been  alleged  that  insured  had  complied  with  all 
the  terms  of  his  policy,  no  recovery  could  be  had  on  proof  of 
waiver  of  notice. 

[Judgment  for  company.] 

Lenarick  v.  National  Casualty  Co.  (St.  Louis  County,  Minn. 
D.  C.) : 

45  Insurance  Law  Journal   (January,  1916)   71. 

Policy — ^Accident — Heart  Dliation  Following  Cold  Bath: 

Where  an  insured  holding  an  accident  policy  Indemnifying 
him  against  bodily  injuries  which,  independent  of  all  other 
causes,  are  effected  solely  and  exclusively  by  external,  violent 
and  accidental  means,  suffers  an  injury  due  to  the  dilation  of 
the  heart  following  the  voluntary  taking  of  a  cold-water  bath, 
it  will  not  be  considered  as  the  result  of  an  accident,  where, 
under  the  circumstances  attending  the  dilation,  there  is  no  evi- 
dence that  anything  occurred  which  the  insured  had  not  planned 
or  anticipated,  excepting  the  dilation  and  its  consequences. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

New  Amsterdam  Casualty  Co.  v.  Johnson  (Ohio  S.  C): 

110  Northeastern  Reporter  (December  21,  1916)   476. 

Policy— Not  Ice— SUtute : 

A  stipulation  requiring  written  notice  to  be  given  within  90 
6bjs  from  the  beginning  of  illness  is  contrary  to  provisions  of 
Art.  6714  Vernon's  Sayles'  Ann.  St  Tex.  1914,  providing  that  a 
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I 
stipulation  In  a  policy  of  insurance  requiring  notice  of  any  claim  i 

within  less  than  90  days  shall  be  void. 

[Judgment  for  pUUntlff  below.    Here  affirmed  avalnet  company.] 
First  Texas  State  Ins.  Co.  v.  Hare  (Tex.  C.  C.  A.) : 

180  Southwestern  Reporter  (December  29,  1916)   282. 

Policy — ^'Mntervening  Cause" — Blood  Poisoning: 

The  policy  indemnified  against  death  "resulting  directly  and 
without  intervening  cause  from  a  bodily  injury."  Insured  died 
from  blood  poisoning  the  germs  thereof  entering  his  body  through 
an  abrasion  caused  by  accident.  Held,  That  the  injury  must  be 
taken  as  the  proximate  cause  of  the  death. 

Same — Same — "Solely  by  Accidental  Means": 

The  limitation  of  the  insurance  to  members  dying  "solely 
by  accidental  means"  necessarily  excludes  deaths  attributable 
to  some  other  cause;  the  addition  of  the  words  "without  inter- 
vening cause"  does  not  limit  recoveries  to  any  lesser  extent. 

Same — Death  Resulting  from  Infection — Proximate  Cause: 

Where  an  insured  suffers  an  abrasion  of  the  skin,  through 
accidental  means,  and  blood  poisoning  follows  from  which  he 
dies  the  death  in  such  a  ease  is  not  a  "death  resulting  from  in- 
fection." The  injury  In  such  case  is  the  proximate  cause  of 
death. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 

Ballagh  V.  Interstate  Business    Men's  Ace.  Assn.    (Iowa 
S.  C.) : 

155  Northwestern  Reporter  (January  14,  1916)  241. 

Policy— Notice— Proof  of  Death: 

The  policy  provided:  "(M)  Written  notice  of  any  injury, 
fatal  or  non-fatal  or  of  any  illness  for  which  claim  can  be  made 
must  be  given  to  the  company  at  Philadelphia,  Pennsylvania, 
within  ten  days  of  date  of  accident  or  beginning  of  illness.  Fail- 
ure on  the  part  of  assured  or  beneficiary  to  comply  strictly  with 
said  notice  required  shall  limit  the  liability  of  the  company  to 
one-fifth,"  etc.  "(N)  Proofs,  satisfactory  to  the  company,  •  •  • 
must  be  furnished  to  the  company  at  Philadelphia,  Pennsylvania, 
within  30  days  from  date  of  death,  loss  of  limb,  or  of  sight  or 
of  the  termination  of  disability."  Held,  That  the  first  provision 
did  not  require  notice  to  the  company  to  be  given  by  the  bene- 
ficiary within  10  days  of  the  death  of  the  insured,  and  the  bene- 
ficiary having  complied  with  the  latter  provision  had  done  all 
that  need  be  done  to  entitle  her  to  recover. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  company.] 
Barnes   v.   General   Ace.   F*ire   &   Life  Assur.   Corp.,   Ltd. 
(Kan.  S.  C): 

153  Pacific  Reporter  (January  17,  1916)   489. 

Policy — Premium — Payment  by  Agent: 

Where  the  agent  sent  a  receipt  for  a  quarterly  premium  to 
insured  and  had  remitted  to  the  company  the  amount  due  it  on 
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said  premium  and  had  charged  the  insured  with  the  amount 
thereof  on  its  books,  the  company  was  in  no  position  to  say 
that  the  premium  had  not  been  paid,  even  though  the  insured  had 
not  paid  the  agent. 

Action  on  Policy — Suicide— Question  for  Jury: 

There  was  no  evidence  to  show  motive  for  suicide.  Insured 
was  trying  to  raffle  off  a  shotgun  and  it  had  been  suggested  that 
the  raffle  would  be  more  successful  if  the  gun  were  taken  to 
his  place  of  business.  On  the  evening  of  his  death  insured  pre- 
pared to  take  a  bath.  He  laid  out  fresh  underwear  and  went 
to  the  bath  room  and  was  heard  to  turn  on  the  water.  In  a 
few  moments  a  dull  thud  was  heard  and  upon  investigation  in- 
sured was  found  dead.  The  gun,  which  was  kept  in  a  case  on 
the  wall  of  the  bath  room  lay  partly  under  him,  the  muzzle 
pointing  towards  the  feet  The  charge  had  passed  into  the 
skull  back  of  and  about  one  inch  above  the  ear.  There  was 
some  evidence  that  the  safety  device  on  the  lock  of  the  gun,  a 
hammerless,  was  defective.  Held,  That  under  the  evidence  it 
was  a  question  for  the  jury  as  to  whether  or  not  insured's  death 
was  the  result  of  suicide. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Huestis  V.  Aetna  Life  Ins.  Co.  (Minn.  S.  C): 

155  Northwestern  Reporter  (January  21,  1916)   643. 

Action  on  Policy — Loss  of  Sight — Pleadings  and  Proof: 

The  policy,  among  others,  indemnified  against  "the  irrevoc- 
able loss  of  the  sight  of  an  eye."  Insured  sued  to  recover  for 
such  a  loss.  The  evidence  showed  that  he  still  had  sight  in  the 
injured  eye.  Held,  That  no  loss  other  than  the  loss  of  the 
eye  having  been  pleaded  in  the  complaint,  and  there  being  no 
motion  to  conform  the  pleadings  to  the  proof  the  judgment  in 
favor  of  the  insured  was  wholly  unsupported  by  the  evidence. 
Same — Premium — Failure  of  Collector  to  Call: 

The  premiums  were  payable  on  the  15th  day  of  each  month. 
The  insured  was  furnished  with  a  receipt  book  containing  the 
following  recital:  "First  premium  must  be  paid  on  or  before 
July  15,  and  on  or  before  the  —  day  of  each  month  thereafter 
to  the  above  named  collector."  Held,  That  it  being  the  fault  of 
the  insurer  that  no  collector  appeared  to  receive  the  premlimi 
due  November  15,  the  policy  did  not  lapse  because  a  payment 
was  not  then  made. 
Application — Occupation — Misrepresentation: 

The  application  stated  that  the  duties  of  the  insured  in  his 
occupation  of  laborer  were  "digging — ^not  handling  explosives; 
no  tunneling."  Held,  That  the  shoveling  of  concrete  in  a  tunnel 
which  was  already  dug  would  not  be  tunneling  so  as  to  render 
the  statement  in  the  application  untrue. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Vinginerra  v.  Commercial  Casualty  Ins.  Co.   (N.  T.,  App. 
Tr.): 

156  New  York  Supplement  (January  24.  1916)  573. 
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Po  I  icy-^Premi  um-»Excu«e : 

A  policy  of  health  and  accident  insurance  provided  that  fail- 
ure to  pay  premiums  as  they  became  due  would  be  cause  for 
forfeiture.  Held,  That  this  provision  of  the  policy  was  valid. 
Held,  further.  That  the  fact  that  insured  had  become  ill  before 
certain  monthly  premium  became  due  would  not  excuse  him  from 
making  payment  in  accordance  with  the  terms  of  the  policy. 

Same — Proof  of  Claim — Computation  of  Time: 

The  policy  provided:  "Proof  •  •  of  any  sickness  ♦  • 
must  be  furnished  to  the  company  •  •  within  30  days  from  the 
date  *  *  *  of  the  termination  of  disability."  Insured  made 
proper  proof  within  30  days  from  the  termination  of  disability, 
but  not  within  30  days  from  the  end  of  the  time  for  which  he 
was  entitled  to  benefits.  Held,  That  even  though  more  than  30 
days  had  lapsed  after  the  end  of  the  time  for  which  insured  was 
entitled  to  benefits  the  policy  had  been  sufficiently  complied  with 
if  the  proof  had  been  made  within  30  days  from  the  termination 
of  the  diability. 

Pol.cy — Rule  of  Construction: 

A  policy  of  insurance  is  a  written  contract,  the  terms  of 
which  must  be  given  a  reasonable  construction.  Each  party  is 
entitled  to  have  the  contracts  interpreted  according  to  the  words 
used,  and  not  stretched  to  include  gratuities. 

Policy — Scope  of  Risk: 

A  stipulation  in  a  policy  that  there  can  be  no  recovery 
except  for  a  period  while  the  insured  is  continuously  confined 
within  the  house  is  reasonable  and  valid. 

Same — "Continuously  Confined  within  the  House": 

The  policy  provided  for  an  indemnity  for  such  period  as  the 
insured  should  be  "necessarily  and  continuously  confined  within 
the  house."  Held,  That  the  word  "continuously"  meant  unin- 
terruptedly; without  intermission  or  cessation;  without  inter- 
vening time.  "Within  the  house"  commonly  referred  to  one 
house.  Where  insured  had  stayed  two  weeks  in  his  own  house, 
then  went  to  his  sisters  and  stayed  two  weeks,  then  went  to  a 
hospital  for  three  weeks,  and  another  house  hospital  for  another 
short  period,  it  could  not  be  said  that  there  was  a  continuous 
confinement  within  the  house  within  the  meaning  of  the  policy. 

Same — Rule  of  Construction: 

Where  words  are  obscure  or  equivocal  they  are  construed 
most  strongly  against  the  insurer,  but  this  principal  does  not 
apply  where  the  words  are  so  plain  that  there  is  not  room  for 
construction. 

Action  on  Policy — Fraud — Question  for  Jury: 

It  cannot  be  said  as  a  matter  of  law  that  a  representation 
that'  a  paper  is  a  receipt  when  in  truth  it  is  a  release  may  not 
have  been  found  to  be  a  material  false  representation  because 
the  insured  retained  the  same  in  his  possession  for  a  period  of 
three  weeks. 
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Same— Release — Reecieeion : 

Where  Insured  received  money,  which  he  alleged  was  a  par- 
tial payment,  and  which  the  insurer  claimed  was  full  payment, 
he  was  not  obliged,  in  suing  on  the  policy  to  tender  back  the 
amount  received,  but  the  same  could  be  treated  as  a  payment  on 
account. 

[Judgment  for  plaintiff  below.     Here  reversed  and  new  trial  or- 
dered.] 

Rocci  V.  Massachusetts  Ace.  Co.  (Mass.  S.  J.  C.) : 

110  Northeastern  Reporter  (January  25,  1916)  972. 

Policy — Settlement — Estoppel : 

Under  a  policy  insuring  against  both  sickness  and  accident 
a  beneficiary  who  accepts  a  settlement  under  the  provisions  of 
the  policy  for  payment  in  case  the  death  results  from  sickness, 
can  not  afterward  maintain  an  action  on  the  theory  that  the 
death  resulted  from  accident. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany,] 

Gertz  V.  Cloverleaf  Casualty  Co.  (111.  App.) : 

51  National  Corporation  Reporter  (February  3,  1916) 
1016. 

Action  on  Policy — Exceptions — Burden  of  Proof: 

It  was  set  up  in  defense  that  death  resulted  from  exposure 
to  unnecessary  danger  and  that  the  injuries  "were  received  while 
entering  or  leaving"  a  conveyance.  Held^  That  the  burden  of 
establishing  defenses  rested  on  the  insurer. 

Same — Unnecessary  Exposure — Question  for  Jury: 

The  policy  excepted  injuries  caused  from  "exposure  to  un- 
necessary danger"  and  injuries  "received  while  entering  or  leav- 
ing" any  conveyance.  Insured  was  riding  on  a  street  car  and 
was  unfamiliar  with  the  streets.  When  the  car  approached  a 
certain  street  she  made  inquiry  as  to  what  street  it  was  and  on 
being  advised  got  up  and  went  down  the  aisle  to  the  platform. 
When  she  reached  the  platform  she  grabbed  for  the  handrail  and 
missed  it  and  was  thrown  from  the  car  receiving  injuries  from 
which  she  died.  In  the  rear  of  the  closed  portion  of  the  car 
was  an  open  compartment  containing  three  seats  on  each  side. 
Held,  That  whether  or  not  she  was  injured  while  attempting  to 
alight  from  the  car  was  a  question  of  fact.  The  insured  may 
have  gone  upon  the  platform  for  the  purpose  of  being  prepared 
to  get  oft  when  the  car  reached  the  street  about  which  she  made 
Inquiry. 

Same — "Place    Regularly    Provided    for    the    Transportation    of 

Passengers": 

The  policy  indemnified  against  death  "while  actually  riding 
as  a  passenger  in  a  place  regularly  provided  for  the  transpor- 
tation of  passengers."  Held,  That  where  insured  was  on  the 
platform  of  the  street  car  at  the  time  she  sustained  the  injuries 
which  resulted  in  her  death,  there  could  be  no  recovery  under  the 
terms  of  the  policy. 
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Same— "Wholly  Disabled'': 

The  policy  provided  that  should  the  assured  sustain  any 
bodily  injury  effected  exclusively  by  external,  violent  or  acci- 
dental means,  not  happening  as  specified  in  Section  A  hereof, 
which  shall  independently  of  all  other  causes,  immediately,  con- 
tinuously, and  wholly  disable  the  assured  and  be  the  sole  cause 
of  one  of  the  total  losses  mentioned  in  Section  A,  there  shall  be 
paid  one  twenty-fifth  of  the  principal  sum.  Among  the  total 
losses  mentioned  in  Section  A  was  *'loss  of  life."  Held,  That 
construing  the  several  sections  of  the  policy  together  with  the 
words  "wholly  disabled'*  must  be  taken  as  including  death  re- 
sulting as  specified. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

National  Life  Ins.  Co.  v.  Fleming  et  al.  (Md.  C.  A.): 

96  Atlantic  Reporter  (February  3.  1916)  281. 

Pol  Icy — Contract — Statute : 

A  company  insuring  lives  against  accidents  producing  death 
is  a  "life  insurance"  company  within  Sec.  58  N.  Y.  Ins.  Laws 
providing  that  the  policy  of  any  such  company  shall  contain  the 
entire  contract,  and  that  all  statements  "shall  In  the  absence  of 
fraud  be  deemed  representations  and  not  warranties." 

Application — Misrepresentation — Statute: 

Statements  in  an  application  with  reference  to  the  occupa- 
tion of  the  applicant  and  the  relationship  to  the  beneficiary  are 
representations,  and.  In  the  absence  of  fraud  furnished  no  cause 
for  forfeiture  under  Sec.  58  N.  Y.  Ins.  Laws. 

Same — Same — Same : 

Under  Sec.  58  N.  Y.  Ins.  Law  a  misstatement  in  an  appUca- 
cation  is  no  cause  for  forfeiture  unless  the  insurer  is  able  to 
show  that  the  statement  was  material  to  the  contract  and  false, 
and  was  relied  upon  by  it. 

Same — Same — Same : 

A  misstatement  in  an  application  as  to  the  relationship  of 
the  beneficiary  is  immaterial,  the  applicant  having  the  right 
at-law  to  designate  whomsoever  he  pleased  as  his  beneficiary. 

Same — Same — Estoppel : 

Where  an  applicant  makes  tinithful  answers  to  the  questions 
propounded  to  him  and  the  agent  fails  to  regard  them  as  made 
the  insurer  is  estopped  from  insisting  on  a  forfeiture. 

[Judgment  for  plalntlft  below.     Here  affirmed  against  company.] 
Moore  v.  Prudential  Casualty  Co.  (N.  Y.,  App.  Div.) : 

156  New  York  Supplement  (February  7,  1916)   892. 

Action  on  Policy — Notice — Evidence: 

Where  an  issue  has  been  framed  as  to  whether  or  not  notice 
was  given  and  proof  of  loss  made,  there  being  no  issue  as  to  the 
contents  of  either,  parol  testimony  is  competent  to  establish  that 
such  notice  was  given  and  such  proof  was  made. 
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8ame — Same— Evidence  Considered: 

Insured  testified  that  he  prepared  proofs  of  loss  and  mailed 
them  to  the  company  within  seven  years  after  the  accident.  His 
physician  testified  that  he  had  filled  up  proof  blanks  at  the 
request  of  insured.  Held,  That  this  evidence  was  sufficient  to 
establish  that  proofs  of  loss  had  been  furnished. 

Same^Measure  of  Recovery — Doubie  injury: 

Paragraph  B  of  the  policy  provided  for  the  payment  "for 
the  loss  of  ♦  ♦  •  entire  sight  of  one  eye,  if  irrecoverably  lost" 
of  one-third  of  the  principal  sum  named  in  the  policy.  Paragraph 
C  provided  for  the  payment  of  |40  per  month  for  total  loss  of 
time  resulting  from  injury.  Insured  suffered  an  accident  which 
resulted  in  the  loss  of  the  entire  sight  of  one  eye  and  which  also 
fractured  one  of  his  legs  thereby  causing  a  total  loss  of  time. 
Held,  That  he  was  entitled  to  recover  benefits  both  for  the  loss 
of  the  eye  and  under  Paragraph  C  of  the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Rabb  V.  North  American  Ace.  Ins.  Co.  (Idaho  S.  C.) : 
154  Pacific  Reporter  (February  21»  1916)   493. 

Policy — Assignment — Riglits  of  Assignee: 

The  assignee  of  a  policy  has  no  greater  rights  than  his 
assignor. 

Same — Same — Same : 

The  insured  refused  to  accept  the  policy  mailed  to  him  by 
the  local  agent  of  the  company  or  to  pay  the  premium  thereon, 
stating  to  the  agent  that  he  did  not  want  the  policy.  However, 
the  policy  was  not  returned  to  the  agent.  Thereafter  the  agent 
sued  to  recover  the  premium  to  compromise  such  suit.  The 
insured  named  in  the  policy  assigned  to  the  agent's  attorney 
such  claims  as  he  had  against  the  company  arising  out  of  an 
accident  suffered  some  time  after  the  delivery  of  the  policy, 
whereupon  suit  was  brought  against  the  company  on  the  policy. 
Held,  That  the  policy  having  never  been  accepted  by  the  insured 
named  therein  there  was  never  any  liability  on  the  policy,  and 
the  assignment  conferred  no  rights  in  favor  of  the  assignee  and 
against  the  company  on  account  of  the  alleged  injury. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Maryland  Casualty  Company  v.  Grace  (Miss.  S.  C.) : 

70  Southern  Reporter  (February  26,  1916)   577. 

Action  on  Policy — Evidence — Res  Gestae: 

Immediately  on  hearing  a  fall  in  the  bathroom  insured's 
wife  ran  to  the  bathroom  and  found  her  husband  upon  the  floor 
with  blood  streaming  from  a  wound  in  his  head.  In  answer  to 
her  inqury:  "What's  the  matter?"  insured  replied:  "I  slipped 
and  fell."  Held,  That  everything  that  transpired  from  the  time  of 
the  fall  was  but  one  continuous  transaction  and  insured's  state- 
ment was  a  part  thereof  and  as  such  was  admissible. 
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8am«—8am»—8«m»— Confidential  Communications: 

Insared's  statement:  "I  slipped  and  fell"  made  to  his  wife 
immediately  after  the  fall  was  in  the  nature  of  a  verbal  act, 
connected  with  and  explaining  the  situation,  and  eyidence  thereof 
was  not  objectionable  on  the  ground  that  the  statement  was  a 
confidential  communication  to  the  wife. 

Same — Cause  of  Death — Question  for  Jury: 

On  hearing  a  fall  in  the  bathroom  insured's  wife  opened  the 
door  and  found  her  husband  lying  on  the  fioor  with  blood  stream- 
ing from  a  wound  in  his  head.  She  exclaimed:  "What's  the  mat- 
ter/' and  he  replied:  "I  slipped  and  fell."  A  physician  testified 
that  in  his  opinion  the  fall  caused  the  insured's  death.  An  autopsy 
was  held  and  a  bruised  and  torn  wound  found  on  a  tender  part 
of  the  head  just  above  and  a  little  baclE  of  the  ear  on  the  left 
side.  There  was  other  evidence  to  the  effect  that  previous  to  the 
fall  insured  had  been  enjoying  good  health.  Held,  That  under 
the  evidence  it  was  for  the  jury  to  say  whether  or  not  insured's 
death  was  caused  by  accidental  means. 

Same — Same    Same; 

It  was  the  contention  of  the  company  that  insured's  death 
was  due  to  meningitis  and  that  this  is  what  produced  the  fall. 
There  was  expert  testimony  that  the  germs  causing  meningitis 
are  generally  supposed  to  enter  through  the  nose  and  throat. 
There  was  testimony,  however,  that  they  could  enter  through  an 
abrasion  of  the  skin.  Held,  That  whether  or  not  the  death  of  the 
insured  was  due  to  meningitis  or  whether  the  germs  entered  his 
body  through  the  abrasion  caused  by  the  fall,  under  the  evidence, 
was  for  the  jury. 

Same — Same^Proximate  Cauee: 

Where  an  accident  causes  a  disease  which  disease  in  turn 
results  in  death  the  accident  is,  in  law,  the  proximate  cause  of  the 
death,  and  the  insurer  is  liable  notwithstanding  the  policy  limits 
liability  to  "the  effects  of  bodily  injuries"  caused  directly,  solely, 
and  independently  of  all  other  causes  by  accidental  means,  which 
bodily  injuries  or  their  effects  shall  not  be  caused  wholly  or  in 
part  directly  or  indirectly,  by  any  disease,  defect  or  infirmity. 

[Jude^ent  for  plaintiff  below.    Here  affirmed  against  company.] 
Greenlee  v.  Kansas  City  Casualty  Co.  (Kansas  City  C.  A.) : 
182  Southwestern  Reporter  (March  1,  1916)  138. 

Policy— "Accidental  Means"— Unintentional  Reaults  of  Intentiovial 
Acts: 

An  injury  is  not  produced  by  accidental  means,  within  the 
meaning  of  that  phrase  as  used  in  an  accident  policy  where  the 
injury  is  the  natural  result  of  an  act  or  acts  in  which  the  insured 
intentionally  engages.  A  person  may  do  certain  acts  the  results 
of  which  produce  unforeseen  consequences  resulting  in  what  is 
termed  an  accident  yet  it  does  not  come  within  the  terms  as  used 
in  an  accident  policy.  The  policy  does  not  insure  against  an 
injury  that  may  be  caused  by  a  voluntary,  ordinary  movement 
executed  exactly  as  was  intended. 
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Same — Same— Evidence  Conefdered: 

Insured,  while  In  a  weakened  condition  resulting  from  the 
taking  of  a  purgative,  raised  his  hand  suddenly  to  get  a  paper; 
his  blood  pressure  was  strong,  and,  as  a  result  of  his  act,  and 
weakened  condition,  rushed  to  his  head  causing  a  blood  rupture 
of  the  retina  thereby  destroying  his  sight.  Held,  That  the  loss 
was  not  due  to  accidental  means.  The  weakened  condition  due 
to  the  purgative  was  not  accidental  nor  was  the  excessive  blood 
pressure;  the  movement  of  the  hand  was  an  ordinary  movement 
and  exactly  as  intended.  The  rushing  of  the  blood,  with  the 
excessive  pressure  rupturing  the  retina,  was  therefore  caused  by 
natural  causes. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Stone  V.  Fidelity    Casualty  Co.  of  N.  Y.  (Tenn.  S.  C.) : 

182  Southwestern  Reporter  (March  1,  1916)   252. 


Accord  and  Satisfaction — Evidence  Considered: 

In  pursuance  of  an  amendment  of  by-laws  by  which  a  lien 
for  $819  was  levied  against  Insured's  certificate  for  $2,000,  the 
society  on  receiving  notice  of  Insured's  death  sent  to  his  widow 
an  order  for  the  balance  $1,181  advising  that  such  amoimt  was 
due  her  in  full  and  that  draft  for  that  amount  would  be  for- 
warded Immediately  on  receipt  of  a  certificate  and  the  order  prop- 
erly endorsed.  To  this  the  beneficiary  answered  returning  the 
order  with  the  certificate  and  making  inquiry  as  to  when  the 
balance  would  be  paid.  Thereupon  the  society  forwarded  draft 
for  $1,181  explaining  that  that  amount  was  in  full  of  the  society's 
liability.  The  draft  was  cashed  and  a  receipt  signed  as  in  full  of 
all  claims  and  demands  under  the  policy.  Held,  That  there  was 
an  accord  and  satisfaction  of  the  policy  claim. 

Same — Same: 

Where  a  debtor  tenders  a  sum  on  the  condition  that  it  be 
accepted  in  discharge  of  the  whole  debt,  the  creditor  is  bound  to 
either  reject  the  amount  offered  or  accept  it  upon  such  condition, 
and  if  he  accepts  there  is  an  accord  and  satisfaction. 

Same — Unliquidated  Demand — Dispute: 

If  it  is  admitted  that  one  or  two  sums  is  due,  but  there  is  a 
dispute  as  to  which  Is  the  proper  amount  the  demand  is  unliqui- 
dated. A  claim  is  not  liquidated  If  there  is  a  bona  fide  dispute. 
And  the  dispute  in  such  case  may  be  on  a  matter  of  law  as  well 
as  of  fact.    The  bona  fide  nature  of  a  dispute  is  a  question  of  fact. 

IMutuai  Benefit  Society — Amendment  of  By-Law»— Estoppel : 

Where  a  member  of  a  mutual  benefit  society  consents  to, 
acquiesces  in,  and  ratifies  amendments  to  the  by-laws  of  the 
society,  his  beneficiary  may  not  question  the  validity  thereof. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 

Ferguson  v.  Grand  LiOdge  of  Iowa  Legion  of  Honor  (Iowa 
S.  C.) : 

156  Northwestern  Reporter  (March  8,  1916)  176. 
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Poficy — Total  Diubility — Evidence  Considered: 

By  the  terms  of  its  policy  the  defendant  agreed  to  pay  a 
certain  sum  in  twenty  equal  Installments  of  $50  each  **in  the 
event  of  the  total  and  permanent  loss  of  the  sight  of  both  eyes," 
or  in  the  event  the  insured  should  become  "totally  and  perma- 
nently disabled  to  such  an  extent  as  to  render  it  impossible  for 
him  to  engage  in  any  gainful  occupation  whatever."  The  con- 
tract declared  that:  'The  total  and  permanent  disability  referred 
to  must  be  such  that  there  is  neither  then  nor  at  any  time  there- 
after any  work,  occupation  or  profession  that  the  insured  can 
sufficiently  do  or  follow  to  earn  or  obtain  any  wages,  compen- 
sation or  profit."  Held,  That  the  proof  of  the  loss  of  one  eye  in 
itself  could  not  be  considered  a  total  and  permanent  disability 
within  the  meaning  of  the  policy. 

[Judgment  for  oompany  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Whitton  V.  American  Nat.  Ins.  Co.  (Ga.  C.  A.) : 

87  Southeastern  Reporter  (March  4,  1916)  827. 

Policy — Premium — Waiver — Notice: 

The  policy  was  issued  November  8,  1912,  upon  an  application 
in  which  insured  agreed  to  pay  the  premium  in  four  installments 
of  1 15  each.  Insured  also  signed  a  pay  order  authorizing  pay- 
ment of  $15  for  each  of  the  months  December,  1912,  and  January, 
February  and  March,  1913,  by  his  employer  to  the  insurer  agree- 
ing that  "the  first,  second,  third  and  fourth  installments  shall 
continue  my  policy  in  force  for  respective  periods  of  two,  two, 
three  and  five  months  *  *  •  all  such  periods  to  be  computed 
successively  from  the  date  of  the  policy."  December  wages 
were  payable  about  the  middle  of  January,  out  of  which  the 
insurer  on  January  20,  1913,  received  the  first  installment  The 
installment  from  the  January  wages  was  not  deducted,  on 
learning  of  which  the  insurer  sent  a  notice  to  insured  as  follows: 
"This  is  to  Inform  you  that  we  have  been  unable  to  collect  the 
second  installment  •  ♦  to  pay  the  premium  on  your  insurance. 
This  installment  of  $15  should  be  sent  to  this  company  imme- 
diately otherwise  you  will  be  without  insurance  until  the  overdue 
premium  is  received."  In  making  up  the  February  paymaster's 
list,  the  insurer  included  the  name  of  the  insured  in  order  that 
the  installment  from  the  January  wages  might  be  collected.  On 
February  24th,  insured  was  killed,  of  which  fact  the  insurer 
learned  on  March  3.  It  never  recalled  the  demand  made  on  the 
employer  for  payment,  and  received  payment  out  of  the  wages 
due  insured  on  March  20,  which  money  it  retained  imtil  April 
29,  on  which  date  it  tendered  the  same  to  plaintiff.  Held,  That 
the  insurer  gave  insured  credit  for  the  first  premium.  The  first 
payment  which  was  made  took  the  place  of  the  second  payment 
and  continued  the  insurance  in  force  for  two  months  from  that 
time.  Insured  having  been  killed  before  the  expiration  of  two 
months  from  that  time  the  company  was  liable.  Held,  further. 
That  the  notice  sent  to  the  insured  is  to  be  construed  as  a  de- 
mand for  payment  of  the  past  due  premium  rather  than  as  a  no- 
tice of  forfeiture,  and  that  by  failing  to  recall  that  demand  after 
learning  of  insured's  death  and  the  subsequent  acceptance  of  the 
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moneiy  from  the  employer  and  its  retention  for  oyer  thirty  days 
amounted  to  a  waiver  of  forfeiture. 
Same— Same— Same: 

An  insurance  company  may  waive  a  forfeiture,  and  a  waiver 
may  be  inferred  whenever  it  is  a  reasonable  inference  from  the 
facts. 

Action  on  Policy — ^Waiver— Pleading: 

Ordinarily  evidence  of  a  waiver  is  not  admissible  unless 
waiver  is  pleaded.  This  of  course  is  true  only  where  the  party 
relying  on  the  waiver  had  an  opportunity  to  raise  it  by  proper 
pleadings.  It  is  not  true  if  waiver  is  properly  relied  upon  as 
rebuttal  matter  to  meet  a  defense.  The  facts  upon  which  the 
waiver,  in  the  present  case  was  based,  being  all  contained  in  a 
stipulation  as  to  the  fftcts,  the  question  of  waiver  was  properly 
considered  notwithstanding  no  waiver  was  pleaded. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
McKune  v.  Continental  Casualty  Co.  (Idaho  S.  C.) : 
154  Pacific  Reporter  (March  6,  1916)  990. 

Policy — Sunstroke — ^Accident  or  Disease: 

The  policy  insured  against  bodily  injury  "which  is  effected 
directly  and  independently  of  all  other  causes  from  external, 
violent  and  purely  accidental  means."  Under  the  title  "special 
accident  indemnities"  the  policy  contained  the  following  provi- 
sion: "If  sunstroke,  freezing  or  hydrophobia  due  in  either  case 
to  external,  violent  and  accidental  means,  shall  result,"  etc.  Held, 
That  under  the  terms  of  the  contract  sunstroke  should  be  con- 
sidered as  an  accident  rather  than  as  a  disease.  To  hold  that 
sunstroke  is  a  disease  under  the  contract  would  contradict  the 
express  terms  of  the  sunstroke  provision. 

Same— Same— "Accidental  Means": 

The  policy  indemnified  against  death  by  "sunstroke  *  * 
due  in  either  case  to  external,  violent  and  accidental  means." 
Insured  died  from  a  sunstroke  suffered  while  walking  upon  the 
streets  in  the  ordinary  course  of  his  business  as  collector.  Held, 
That  the  word  "means"  is  employed  in  the  sense  of  "cause." 
The  sunstroke  having  occurred  without  any  human  agency  and  in 
a  sudden  unexpected  and  unusual  way  it  has  all  the  elements  of 
an  accident  both  in  Its  occurrence  and  result,  Just  as  clearly  so 
as  would  a  stroke  of  lightning.  Held,  further,  That  the  provision 
of  the  policy  is  not  to  be  construed  as  covering  only  sunstroke 
following  as  the  result  of  a  prior  accident. 

Same — "Accidental  Means" — Construction : 

An  unforeseen  result  following  not  naturally  from  an  act,  but 

in  an  unusual  and  unexpected  way  is  from  accidental  means. 

[Judgment  for  company  below  (145  S.  W.  636).     Here  reversed 
against  company.] 

Bryant  et  al.  v.  Continental  Casualty  Co.  (Tex.  S.  C.) : 

182  Southwestern  Reporter  (March  8,  1916)  673. 

Policy — Waiver— Endorsement: 

By  the  acceptance  of  the  policy  the  insured  is  charged  with 
having  assented  to  the  stipulation  therein  that  no  agent  could 
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waive  any  of  its  terms  and  that  no  waiver  would  be  binding  un- 
less endorsed  on  the  policy,  and  may  not  thereafter  rely  on  a 
waiver  hot  made  in  the  manner  provided. 

Same — ^Authority  of  Agent — Limitation: 

An  insurer  can  limit  the  authority  of  an  agent  effectively  as 
to  one  who  has  notice  of  the  limitation,  and  an  insured  will  be 
charged  with  notice  of  limitations  contained  in  the  policy  issued 
to  him. 

Same — Proof  of  Loss — Waiver: 

The  policy  required  the  insured  to  "furnish  the  company 
every  thirty  days  a  report  in  writing  from  his  attending  phy- 
sician." Insured  failed  to  make  report  as  required,  claiming  that 
the  agent  had  stated  that  compliance  with  this  requirement  was 
unnecessary.  The  policy  contained  a  further  provision  that  none 
of  its  terms  could  be  waived  except  by  written  endorsement 
thereon.  Held,  That  the  insured  could  not  rely  upon  the  state- 
ment of  the  agent,  and  the  company  was  not  estopped  by  reason 
of  the  alleged  statements  from  insisting  on  a  forfeiture  for  fail- 
ure to  comply  with  the  policy  in  making  the  reports. 

Same — Same — Same : 

Where,  after  insured  had  failed  to  make  reports  as  required 
by  the  policy,  the  company  denied  liability  on  entirely  different 
grounds,  a  denial  of  liability  on  that  ground  did  not  waive  the 
defense  arising  out  of  the  failure  to  make  proofs  as  the  policy 
required,  as  it  in  nowise  contributed  to  cause  a  breach  of  stipu- 
lation in  the  policy  by  the  insured  or  to  bring  about  a  forfeiture- 
of  his  claim. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Great  Eastern  Casualty  Co.  v.  Reed  (Ga.  C.  A.) : 

87  Southeastern  Reporter  (March  11,  1916)   904. 

Policy— Riaic— "Bolls": 

A  special  accident  and  health  insurance  policy,  providing 
for  the  payment  of  indemnity  in  the  event  the  insured  under  cer- 
tain conditions  suffered  from  boils,  is  clear  and  explicit,  and  does 
not  cover  disability  occasioned  by  a  disease  designated  as  "ischio- 
rectal abscess;"  and  the  courts  have  not  the  right  to  enlarge 
upon  the  plain  provisions  of  such  policy,  and  allow  indemnity 
on  account  of  an  "ischio-rectal  abscess,"  which  the  evidence 
showed  was  a  concrete  specific  pathological  entity,  distinctly  de- 
scriptive of  itself,  and  not  descriptive  of  a  boil. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Midland  Casualty  Co.  v.  Mason  (Okla.  S.  C.) : 

154  Pacific  Reporter  (March  13,  1916)   1171. 

PoJicy — Beneficiary  Supplement — Separate  Contract: 

The  policy  provided  for  the  payment  of  $10,000  to  the  bene- 
ficiary therein  named  in  the  event  of  the  death  of  the  insured 
resulting  from  injuries  sustained  "while  a  passenger  in  or  on  a 
public  conveyance  provided  by  a  common  carrier  passenger  ser- 
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vice  (including  the  platform,  steps,  or  running  board  of  rail- 
way or  street  railway  cars)".  Attached  to  this  policy,  on  a 
separate  piece  of  paper,  was  an  undertaking  on  the  part  of  the 
company  to  insure  the  insured's  mother,  who  was  the  beneficiary 
in  insured's  policy,  against  accident,  "while  riding  as  a  pas- 
senger in  a  railway  passenger  car".  The  two  instruments  were 
executed  at  the  same  time  in  consideration  of  a  single  premium. 
Held,  That  the  two  instruments  did  not  cover  the  same  subject 
matter;  they  were  executed  by  different  parties;  they  created 
different  and  distinct  causes  of  action,  and  the  holding  that  they 
constituted  one  contract  for  the  purpose  of  limiting  the  language 
of  the  one  by  the  terms  of  the  other  was  erroneous. 

[Judgment  for  company   (177  S.  W.  1108).     Here  on  certiorari 
to  review  Judgrment  is  quashed.] 

State  ex  rel.  Schmol  v.  Ellison  et  al.,  Judges  (Mo.  S.  C.) : 

182   Southwestern  Reporter   (March  15,  1916)    740. 

Form  of  Pol  icy — Statute — Evidence: 

Where  the  insurance  commissioner  has  approved  a  form  of 
policy  as  required  by  Sec.  1960  Wis.  St.  1913,  expert  evidence 
may  not  be  introduced  in  an  action  on  such  a  policy  to  show  that 
an  explanation  therein  was  not  in  ''bold  face  type",  as  the  stat- 
ute required. 

Same— Same^Presumption : 

An  insurer  having  been  authorized  by  the  insurance  com- 
missioner to  transact  business,  it  will  be  assumed  that  the  in- 
surer had  filed  its  policy  form  with  the  commissioner  and  that 
the  same  had  been  approved,  as  provided  in  Sec.  1960  Wis.  St. 
1913,  and  the  burden  rests  on  the  plaintiff  to  show  that  such  was 
not  the  fact,  and  to  disprove  that  the  policy  sued  on  was  a  de- 
parture from  the  form  approved. 

Policy — Eye  Witness — Evidence  Considered: 

The  policy  provided  that  there  should  be  no  liability  on  ac- 
count of  bodily  injury  produced  by  the  discharge  of  fire  arms  un- 
less the  accidental  character  of  the  injury  he  established  "by 
testimony  of  a  person  other  than  the  member  or  the  claimant, 
who  was  an  eye  witness  to  all  of  the  circumstances."  Held, 
That  this  provision  of  the  policy  was  valid  and  that  there  could 
be  no  recovery  where  no  person  witnessed  the  discharge  of  the 
rifle  which  caused  the  death  of  insured,  although  a  witness  testi- 
fied as  to  having  seen  insured  in  a  row-boat  immediately  pro- 
ceeding the  discharge  of  the  gun  and  heard  it. 

[Judgment  for  association   below.     Here  affirmed   in  favor  of 

association.] 
Lundberg  v.  Interstate  Business  Men's  Ace.  Assn.   (Wis 
S.  C.) : 

156  Northwestern  Reporter  (March  17,  1916)   482. 

Action  on  Poiicy — False  Representations — Burden  of  Proof: 

The  execution  and  delivery  of  a  policy  being  admitted,  the 
burden  rests  upon  the  insurer  to  show  falsity  of  statements  on 
the  part  of  the  insured. 
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Same — Cause  of  Death — Evidence  Considered: 

Insured  had  been  confined  to  his  home  with  a  serioas  illness 
for  several  days.  His  condition  was  such  that  he  required  the 
constant  nursing  of  his  wife  and  daughter.  On  the  night  of  his 
fall  his  daughter  was  taking  care  of  him.  During  the  night  in- 
sured wished  to  go  to  the  bathroom.  He  arose  from  a  recum- 
bent position  and  sat  upon  the  edge  of  the  bed  with  his  feet  upMi 
the  fioor.  While  the  daughter  was  out  of  the  room  to  call  the 
mother  the  insured  fell.  On  their  return  to  the  room  he^was 
found  with  his  head  doubled  under  his  shoulder.  He  was  uncon- 
scious. He  died  about  twenty-four  hours  afterwards.  There  was 
medical  testimony  to  the  effect  that  while  it  was  possible  that  a 
man  might  die  from  such  a  fall  it  was  improbable,  the  fall  being 
of  insufficient  force  to  break  any  bones.  The  only  evidence  of 
injury  was  on  the  surface.  No  post  mortem  was  performed. 
Held,  That  under  this  evidence  the  court  was  warranted  in  con- 
cluding that  there  was  no  sufficient  showing  to  support  the 
burden  of  proof  which  was  upon  the  plaintifF. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

McEwen  v.  Occidental  Life  Ins.  Co.  (Cal.  S.  0.) : 

166  Pacific  Reporter  (BCarch  20.  1916)   86. 

Annotation — Accident  Insurance;   Death  from  Taking  Poieonous 
Substance  as  Accident,  or  Accidental  Means: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Johnson  v.  Fidelity  &  Casualty  Co.,  heretofore  reported  in  28 

Insurance  Digest  286. 

Lawyers*  Reports  Annotated  (N.  S.)   (1916  A)  481. 

Pol  icy— Construction — "Li  kewise" : 

The  policyp  called  a  "universal  disability  policy"  providing 
for  "accident  benefits"  and  "illness  benefits",  was  so  drawn  that 
the  several  classes  referring  to  the  different  sections  of  insurance 
were  grouped  together  under  appropriate  headings,  Sections  1  to 
6  inclusive,  being  under  the  general  heading  of  "Accident  Bene- 
fits". Sec.  1  (a)  provided  for  specified  indemnity  "if  such  in- 
juries shall,  independently  and  exclusively  of  all  other  causes, 
continuously  and  wholly  disable  and  prevent  the  assured  from 
the  date  of  accident  from  performing  any  and  every  kind  of  duty 
pertaining  to  his  occupation.  *  *  (b),  or,  if  within  ninety  days 
from  the  date  of  accident,  irrespective  of  total  disability,  such 
injury  shall  independently  and  exclusively  of  all  other  causes, 
result  in  any  one  of  the  losses  specified  in  this  section",  etc. 
Sec.  6  provided:  "Subject  to  its  terms,  limits  and  conditions 
this  policy  covers  the  assured  in  the  event  of  death  or  disability 
due  to  freezing,  hydrophobia,  gas  or  poison;  likewise  in  event 
of  death  or  disability  from  scepticaemia  or  blood  poison  due 
directly  to  a  bodily  injury  sustained  while  this  policy  is  in  force." 
Held,  That  clause  6  contains  but  one  entire  sentence,  the  word 
"likewise"  following  the  semicolon  being  used  as  a  ccmjunction; 
and  that  that  portion  of  Sec.  6  following  the  semicolon  should 
be  read  as  "likewise  subject  to  its  terms  and  conditions"  etc. 
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Held,  farther,  That  the  words  '^subject  to  its  terms,  limits  and 
conditions",  as  used  in  Sec.  6,  referred  to  the  terms,  limits  and 
conditions  of  the  policy  in  reference  to  accident  benefits,  and  to 
the  sections  applicable  to  all  classes  of  insurance  alike.  Held, 
further.  That  the  company  was  not  liable  where  insured  died 
from  blood  poisoning  more  than  ninety  days  following  an  acci- 
dent. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of  com- 
pany.] 

Doyle  y.  Maryland  Casualty  Co.  (Ky.  C.  A.) : 

182  Southwestern  Reporter   (March  22,   1916)    946. 

Policy — immediate    and    Continuous    Disability — Evidence    Con- 
sidered: 

The  policy  provided:  "If  anyone  of  the  losses  named  in  this 
section  shall  result  directly  and  independently  of  all  other  causes 
from  injuries  within  90  days  from  date  of  accident  but  not  neces- 
sarily causing  immediate  and  continuous  disability  the  company 
will  pay  the  sum  set  opposite  such  loss  *  *  *  or  if  such  injuries 
shall,  directly  and  independently  of  all  other  causes,  immediately, 
continuously  and  wholly  disable  and  prevent  the  Insured  from 
performing  any  and  every  kind  of  duty  pertaining  to  his  occupa- 
tion, and  during  the  period  of  such  continuous  disability,  and 
within  200  weeks  from  the  date  of  the  accident  shall  result  in 
anyone  of  the  losses  hereinafter  named  in  this  section,  the  com- 
IMiny  will  pay  the  sum  set  opposite  such  loss."  Insured  suffered  a 
slight  injury  to  his  finger  from  which  blood  poisoning  developed. 
For  several  days  after  the  injury  insured  was  able  to  perform  a 
part  of  his  ordinary  duties.  Within  10  days  after  the  injury  he  was 
forced  to  go  to  bed  and  was  confined  thereto  for  a  month.  From 
that  time  on  he  was  at  his  office  regularly  and  performed  at 
times  substantially  all  of  his  accustomed  duties  until  about  four 
and  one-half  months  after  the  injury  when  he  was  taken  violently 
ill  and  died.  Held,  That  insured's  disability  was  immediate  and 
continuous  during  the  period  between  the  infiiction  of  the  injury 
and  the  development  of  the  infection,  but  there  was  no  such  con- 
tinuous and  total  disability  during  the  time  between  the  injury 
and  the  date  of  death  that  would  authorize  recovery  under  the 
clause  providing  for  indemnity  in  case  of  death  within  200  weeks. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Doyle  V.  New  Jersey  Fidelity  &  Plate  Glass  Ins.  Co.  (Ky. 
C.  A.) : 

182  Southwestern  Reporter  (March  22,  1916)   944. 

Action  on  Policy — Notice^Evldence: 

"Did  you  give  notice  to  the  company  of  this  injury  you  re- 
ceived" merely  elicits  evidence  of  the  fact  of  such  notice  being 
given  and  not  the  contents  of  the  notice,  and  it  was  proper  to 
permit  insured  to  answer  same. 

Same — Same — Necessity: 

The  only  notice  provided  for  in  the  policy  being  in  case  of 
death  or  permanent  and  total  disability,  and  the  claim  in  suit 
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not  being  predicated  on  either  of  the  clauses  providing  against 
such  contingency,  it  was  not  encumbent  upon  the  insured  to  give 
notice  as  a  condition  precedent  to  recovery. 

Same— "Broken" — Fracture: 

The  policy  provided  for  the  payment  of  Indemnity  "in  the 
event  of  a  broken  arm  or  a  broken  leg."  Held,  That  a  fracture 
of  the  arm  was  covered  by  the  contract. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Southern  Woodmen  v.  Morris  (Ala.  C.  A.) : 

77  Southern  Reporter  (April  1,  1916)   962. 


Policy— Will— Vetted  Interest: 

Where  the  right  of  changing  the  beneficiary  is  reserved  by 
the  insured  the  original  beneficiary  acquires  no  vested  interest 
until  the  death  of  the  insured  but  has  only  a  mere  expectancy 
depending  on  the  will  and  acts  of  the  insured. 

Action  on  Policy — Evidence — ^Admlaalona  by  Insured: 

Where  the  original  beneficiary  had  no  vested  interest  in  the 
policy,  the  insured  having  reserved  the  right  of  changing  bene- 
ficiaries, admissions  made  by  the  insured  against  his  interest 
while  he  had  an  interest  in  the  policy  could  be  used  in  evidence 
against  the  beneficiary  in  an  action  on  the  policy. 

Same — Same — Suicide: 

The  insured  had  been  an  agent  of  the  defendant  company. 
In  the  course  of  his  agency  he  forwarded  certain  notes  to  the 
company  purporting  to  have  been  signed  by  certain  policyholders, 
when  in  fact  the  premiums  had  been  paid  by  them  in  cash. 
Shortly  before  insured  died  he  made  statements  to  the  effect 
that  he  had  taken  bichloride  and  that  he  had  done  it  bacause 
he  had  been  playing  the  races  and  was  in  the  hole.  Held,  That 
the  evidence  relating  to  the  notes,  when  taken  in  connection  with 
the  other  evidence  was  admissible  as  tending  to  show  insured's 
motive  in  taking  the  bichloride. 

Same — Same — Same : 

In  an  action  on  a  policy,  defended  on  the  ground  of  suicide, 
insured's  wife  could  not  testify  as  to  a  conversation  with  her 
husband  in  which  he  stated  he  had.  taken  bichloride  tablets  be- 
lieving them  to  be  aspirin;  such  statements  were  self-serving 
declarations  and  inadmissible. 

Same— Same— Same : 

In  such  an  action  questions  concerning  conversation  had  by 
Insured  with  his  brother  were  properly  excluded,  the  brother  be- 
ing neither  a  party  nor  having  been  produced  as  a  witness  so 
that  he  could  be  impeached. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Roeman  v.  Travelers  Ins.  Co.  (Md.  C.  A.): 

96  Atlantic  Reporter  (April  18.  191C)  876. 
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Policy — ''Burning  of  Store  While  Aesured  is  Therein"— Evidence 

Considered: 

The  policy  proyided  for  the  payment  of  |2,400  for  death 
caused  "by  the  burning  of  a  •  •  store  or  bam,  while  assured 
is  therein."  While  insured  was  filling  a  can  of  coal  oil  in  a  store 
an  explosion  occurred,  enveloping  him  in  flames.  He  ran  from 
the  store  and  jumped  into  a  tank  of  water.  The  explosion  set 
fire  to  the  store  building.  Insured,  however,  was  out  of  it  be- 
fore any  substantial  damage  was  done.  Insured  died  several 
days  later.  Held,  That  the  insurer  was  not  liable  under  the  fore- 
going provision  and  a  verdict  should  have  been  directed  for  the 
insurer. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

L'Ecuyer  v.  Indemnity  Life  &  Ace.  Co.  (Kan.  S.  C): 

155  Pacific  Reporter  (April  17,  1916)   1088. 

Policy — Riding  as  a  Passenger — Proximate  Cause: 

In  an  action  upon  an  accident  insurance  policy  providing  a 
double  indemnity  for  any  bodily  injury  caused  solely  by  external, 
violent,  or  accidental  means,  while  the  policy  is  in  force,  and 
while  the  insured  is  in  or  on  a  public  conveyance  provided  by  a 
common  carrier  for  the  regular  transportation  of  passengers,  it 
is  not  necessary  for  a  recovery  of  the  double  indemnity  that  the 
accident  for  which  recovery  is  had  should  have  been  the  result  of 
the  operation  or  construction  of  the  conveyance  provided  by  such 
common  carrier,  if  all  the  other  conditions  involving  the  double 
indemnity  be  properly  established.  Hence  injury  by  the  acci- 
dental discharge  of  a  shotgun  while  insured  was  a  passenger 
upon  a  regular  passenger  train  was  within  the  term  of  the 
double  indemnity  provision. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
American  Fidelity  Co.  v.  Echols  (Okla.  S.  C.) : 

156  Pacific  Reporter  (April  17,  1916)  1160. 


Policy — Injuries  Sustained  While  Riding  Motorcycle — Forfeiture: 
By  the  terms  of  the  policy  it  was  provided  that  there  should 
be  no  liability  if  at  the  time  of  injury  insured  was  riding  a  motor- 
cycle. Heldf  That  if  insured's  injuries  were  so  caused  there  wcus 
liability  under  the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

International  Travelers  Assn.  v.  Peterson  (Tex.  C.  C.  A.): 

188  Southwestern  Reporter  (April  19,  1916)   1196. 

Policy — Disability — Scope  of  Risk: 

The  policy  insured  against  disability  "by  reason  of  illness 
that  is  contracted  and  begun  after  this  policy  has  been  main- 
tained in  continuous  force  for  60  days".  Held,  That  under  this 
provision  the  company  was  not  liable  for  an  illness  which  was 
contracted  before  the  policy  had  been  in  force  60  days  notwith- 
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standing  the  Illness  continued  beyond  sixty  days  from  the  issu- 
ance of  the  policy. 

[Judgment  for  company  below.    Here  alBnned  In  favor  of  com- 
pany.] 
Caiiand  y.  General  Ace.  Fire  ft  Life  Assur.  Corp.,  Ltd. 
(Ark.  8.  C): 

188  Southwestern  Reporter  (April  19,  1916)  965. 

Policy — Beneficiary  Supplement — Signature: 

A  beneficiary  supplement  attached  to  a  policy  and  so  dellT- 
ered  to  the  insured  as  part  of  a  completed  contract  will  be  con- 
sidered as  a  part  of  the  ccmtract  even  though  it  was  not  signed. 

Same — Same— Same — Queation  for  Jury: 

Where  the  company  delivered  a  policy  containing  an  un- 
signed beneficiary  supplement  it  was  a  question  for  the  Jury  as 
to  whether  or  not  it  was  intended  that  such  supplement  should 
be  a  part  of  the  contract. 

Same^Premlums — Rebate : 

Where  a  reduction  in  premium  was  made  for  the  purpose 
of  making  it  conform  to  what  insured  had  paid  for  previous  re- 
newals, and  not  as  an  inducement  to  him  to  take  out  the  insur- 
ance, the  policy  having  already  been  renewed,  such  reduction  was 
not  in  violation  of  Acts.  Pa.  May  3,  1909  (P.  L.  405)  prohibiting 
the  giving  of  any  bonus  or  rebate  not  specified  in  the  contract 
as  an  inducement  to  persons  to  became  insured. 

Action  on  Policy — Death  Caused  by  Burning  Building — Question 

for  Jury: 

The  policy  extended  to  cover  bodily  injuries  to  the  benefi- 
ciary "in  consequence  of  the  burning  of  a  building  while  said 
beneficiary  is  therein".  The  evidence  shows  that  insured's 
mother  occupied  a  room  on  the  first  fioor  of  their  home  in  which 
there  was  an  open  fire  place.  His  sister,  the  beneficiary  occu- 
pied a  room  on  the  second  fioor.  On  hearing  a  scream  insured 
rushed  to  the  first  fioor  and  found  his  sister  in  the  hall  with 
her  clothes  on  fire,  and  upon  attempting  to  enter  the  room  oc- 
cupied by  his  mother  found  her  standing  near  her  bed,  but  was 
unable  to  reach  her  until  water  was  obtained  to  extinguish  the 
fire  which  was  then  burning  in  her  room.  At  the  time  he  first 
entered  this  room  the  door  and  the  walls  in  the  comer  near  the 
bed  were  blazing  and  the  carpet  was  burned  in  several  places. 
It  does  not  appear  how  the  sister's  clothing  caught  fire  or  when 
she  first  entered  her  mother's  room.  It  was  the  plaintiff's  theory 
that  the  sister's  clothing  caught  fire  in  her  attempt  to  reach 
her  mother  after  the  fire  had  commenced.  Held,  That  under 
this  evidence  it  was  proper  to  submit  to  the  Jury  the  question 
of  whether  or  not  the  sister's  death  was  within  the  provisions 
of  the  beneficiary  supplement. 

Same — Same — Same : 

In  an  action  on  a  policy  where  the  question  at  issue  was  as 
to  whether  or  not  the  beneficiary  had  come  to  her  death  through 
the  burning  of  a  building,  it  was  not  necessary  that  the  evidence 
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ekclude  every  other  hypothesis  than  that  death  was  so  caused; 
it  was  only  necessary  that  the  evidence  advanced  by  plaintiff 
should  exclude  by  its  preponderating  weight  the  theory  advanced 
by  the  Insurer. 

Same— Notice — Question  for  Jury: 

The  policy  required  Immediate  notice  of  any  accident.  The 
accident  occurred  February  1st  No  notice  was  mailed  until 
April  27th.  As  a  reason  for  delay  the  plaintiff  testified  that  the 
policy  had  been  in  the  possession  of  his  sister;  that  after  the 
accident  he  was  so  prostrated  that  he  had  no  thought  of  insur- 
ance for  sometime;  Uiat  owing  to  a  transfer  of  the  policy  he  did 
not  know  the  name  of  the  company  carrying  the  insurance;  that 
as  soon  as  the  policy  was  found  it  was  taken  to  his  attorney, 
who  gave  notice.  Held,  That  under  the  circumstances  it  was  a 
question  for  the  Jury  to  determine  whether  or  not  the  notice  was 
given  within  a  reasonable  time. 

Same— Same— Same— Same : 

Where  a  policy  requires  immediate  notice,  notice  must  be 
given  within  a  reasonable  time;  what  is  a  reasonable  time  must 
necessarily  depend  upon  the  facts  and  circumstances  In  each 
particular  case. 

Same— Proof  of  Loss-Question  for  Jury: 

The  policy  required  proof  of  loss  to  be  made  within  two 
months  from  the  date  of  any  accident.  Notice  was  not  given 
until  almost  two  months  after  the  accident  and  proofs  were  not 
filed  until  twenty-four  days  after  the  notice  was  given.  The  de- 
lay in  giving  notice  was  not  unreasonable  under  the  circum- 
stances of  the  case.  There  was  some  delay  in  procuring  the 
doctor's  signature  to  the  proofs,  and  the  proofs  were  forwarded 
Immediately  upon  obtaining  the  doctor's  signature.  Held,  That 
whether  or  not  the  proofs  were  furnished  within  a  reasonable 
time  was  a  question  for  the  jury  under  the  evidence. 

Same — Same— Excuse  for  Delay: 

Where  delay  in  furnishing  proofs  of  death  is  due  to  circum- 
stances not  attributable  to  neglect  or  bad  faith  on  the  part  of  the 
plaintiff,  and  the  required  proofs  are  furnished  within  a  reason- 
able time  under  the  circumstances,  failure  to  file  within  the 
time  stipulated  is  excusable. 

Same— Limitation  of  Action — ^Waiver: 

Where  an  insurer  before  the  expiration  of  three  months 
from  the  time  of  the  filing  of  proofs  of  death  denies  liability  it 
thereby  waives  the  provision  that  no  legal  proceedings  shall  be 
brought  within  three  months  after  proofs  are  filed. 

Same — Same— Same : 

Plaintiff  testified  that  prior  to  the  commencement  of  the 
action  the  company  denied  liability;  that  this  denial  was  made 
by  its  attorney,  who  visited  the  scene  of  the  accident;  subse- 
quently the  company  wrote  plaintiff  a  letter  advising  that  "upon 
the  report  of  our  adjuster  and  reports  and  investigations  subse- 
quently made    *    ^    *    we  cannot  entertain  your  claim."    Held, 
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That  this  evidence  was  sufficient  to  go  to  the  Jury  on  the  ques- 
tion of  the  authority  of  the  attorney  to  bind  the  company  by 
denial  of  liability,  and  also  on  the  question  of  the  company's 
ratification  of  his  acts,  if  done  without  authority. 

Same — Agency — Evidence: 

While  the  declarations  of  an  agent  are  not  competent  to 
prove  his  authority,  yet  he  is  a  competent  witness  for  that 
purpose. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Curran  v.  National  Life  Ins.  Co.  (Pa.  S.  C): 

96  Atlantic  Reporter  (April  20.  1916)  1041. 

Policy— "Dwelling"— Risk: 

The  word  "dwelling"  alone  is  not  commonly  used  with 
exactly  the  same  meaning  as  "dwelling  house";  such  word  being 
reasonably  open  to  the  construction  that  it  included  Insured's 
place  of  habitation  or  home  place  will  be  so  construed  under 
Sec.  7,909  R.  S.  Neb.  1913,  and  will  be  extended  to  cover  death 
resulting  from  injuries  sustained  while  attempting  to  extinguish 
a  fire  immedately  in  the  rear  of  insured's  dwelling  house. 

[Judgment  for  plaintiffs  below.    Here  affirmed  against  company.] 
Hamilton  et  al.  v.   North  American  Ace.   Ins.   Co.    (Neb. 
S.  C): 

157  Northwestern  Reporter  (April  21,  1916)  111. 


Action  on  Policy — Cause  of  Death — Question  for  Jury: 

Insured  was  a  commercial  traveler.  While  at  the  time  of 
the  alleged  accident  he  was  emaciated  there  was  evidence  to 
the  effect  that  he  had  been  enjoying  good  health.  On  July  14, 
while  packing  his  samples,  so  he  stated  to  the  company  in  a 
notice,  he  slipped  and  strained  himself.  On  that  day  he  called 
on  a  physician  who  testified  as  to  finding  marks  of  injury  in  the 
region  of  the  left  groin,  and  that  the  insured  at  that  time  was 
suffering  from  a  rupture.  It  was  the  theory  of  the  plaintiff  that 
insured  died  of  an  ulcer  or  abscess  which  was  caused  by  the  in- 
jury which  he  received  at  the  time  he  slipped.  It  was  the  theory 
of  the  defendant  that  he  died  of  a  cancer  or  ulcer  or  abscess  in 
the  prostatic  gland,  which  had  been  infiltrated  by  a  cancer  and 
which  had  existed  at  the  time  of  the  alleged  accident.  There 
was  medical  testimony  tending  to  support  each  of  the  two 
theories.  Heldf  That  under  the  evidence  it  was  a  question  for 
the  jury  as  to  whether  or  not  death  resulted  from  an  accident 

S^me— 8a  me^^l  nttruct  Ions : 

The  policy  provided:  "The  insurance  under  this  contract 
shall  not  extend  to  *  *  *  death  resulting  from  or  caused 
directly  or  indirectly,  wholly  or  in  part,  by  •  ♦  ♦  disease  in 
any  form,  or  while  affected  thereby."  The  jury  were  instructed 
that  this  clause  had  no  reference  to  any  disease  existing  at  the 
time  of  accident  which  did  not  cause  directly  or  indirectly,  or  in 
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some  way  contribute  to  the  death.     Held,  That  this  was  the 
proper  interpretation  of  the  condition. 

[Judgment  for  plaintiff  below.    Here  affirmed  asrainst  company.] 
Skinner  v.  Commercial  Travelers  Mut.  Ace.  Assn.  (Mich. 
S.  C.) : 

167  Northwestern  Reporter  (April  21,  1916)  106. 

Policy — Rider — Signature: 

That  a  rider,  attached  to  the  policy,  exempting  the  insurer 
from  liability  for  injuries  caused  directly  or  indirectly  through  any 
act  of  any  of  the  belligerent  nations  engaged  in  war,  was  not  signed 
by  an  executive  officer  of  the  insured,  was  immaterial.  The  rider 
containing  no  promise  or  undertaking  on  the  part  of  the  insurer 
and  not  purporting  in  anyway  to  waive  any  of  its  rights,  it  was 
not  necessary  that  it  be  signed  in  order  to  make  it  part  of  the 
contract. 

Same — Non-Waiver  Clause — Construction : 

The  provision  that  "no  agent  has  authority  to  change  this 
policy  or  to  waive  any  of  its  provisions"  and  that  "no  change  in 
this  policy  shall  be  valid  unless  approved  by  an  executive  officer 
of  the  company  and  such  approval  be  endorsed  hereon,*'  are 
solely  for  the  benefit  of  the  insurance  company. 

Same — Same— Rider: 

Restrictions  inserted  in  a  policy  upon,  an  agent's  power  to 
modify  the  contract  do  not  apply  to  the  inception  of  the  contract, 
but  only  to  changes  thereafter.  Hence  a  rider  attached  to  the 
policy  at  the  time  of  its  issuance  effected  no  change  in  the  policy; 
in  such  a  case  the  policy  has  no  existence  apart  from  the  rider. 

Same — Rider — Signature: 

The  policy  provided:  "No  change  in  this  policy  shall  be 
valid  unless  approved  by  an  executive  officer."  It  was  contended 
that  a  war  rider  was  not  valid  because  not  so  signed.  The  agents 
issuing  the  policy  were  authorized  to  deliver  policies  "If  when  he 
(the  insured)  signed  the  rider."  Held,  That  the  issuing  agent  hav- 
ing actual  authority  from  the  company  to  sign  the  rider,  it  was 
immaterial  that  no  executive  officer  had  signed  it. 

Same — Same — Filing   Forms  with   Insurance  Department: 

Sec.  107  N.  Y.  Ins.  Laws  (Consol.  Laws,  Ch.  28),  requiring 
the  forms  of  the  policies  to  be  filed  with  the  superintendent  of 
insurance,  makes  it  obligatory  upon  the  insurer  to  file  a  general 
form  of  each  class  of  riders  used  by  it. 

Same— Failure  to  File  Form  with  insurance  Department — Statute 

Construed: 

Sec.  107  N.  T.  Ins.  Laws  (Consol.  Laws  Ch.  28),  requires  the 
forms  of  all  policies  to  be  filed  with  the  superintendent  of  in- 
surance and  provides:  "A  policy  issued  in  violation  of  this  sec- 
tion, shall  be  held  to  be  valid,  but  shall  be  construed  as  provided 
in  this  section,  and  when  any  provision  in  such  policy  is  In  con- 
flict with  any  provision  in  this  section  the  rights,  duties  and  obli- 
gation of  the  insurer,  the  policyholder  and  the  beneficiary,  shall 
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be  goyemed  by  the  provlBions  of  this  section.''  Held,  That  the 
mere  failure  to  file  a  war  rider  with  the  superintendent  did  not 
render  it  invalid  but  only  subjected  the  insurer  to  the  penalties 
provided  by  the  statute. 

Same— Form  of  Policy — Statute  Construed: 

Sec.  107  N.  T.  Ins.  Laws  (Consol.  Laws.  Ch.  28),  provides  in 
part:  '*No  such  policy  shall  be  so  issued  or  delivered  *  *  (6) 
unless  the  exceptions  of  the  policy  be  printed  with  the  same 
prominence  as  the  benefits  to  which  they  apply."  Held,  That  this 
provision  applied  only  to  an  exception  in  the  main  part  of  the 
policy  and  not  to  exceptions  consisting  of  riders  or  attached 
papers.  The  purpose  of  the  provision  was  to  give  prominence  to 
an  exception  so  that  it  would  not  escape  the  attention  of  the  as- 
sured by  being  tucked  away  some  where  in  his  policy. 
[Judgment  for  company.] 

Hopkins  v.  Connecticut  General'  Life  Ins.  Co.  (N.  T.  Co., 
Tr.  Tr.) : 

168  New  York  Supplement  (April  24,  1916)  79. 

Policy — Premiums— Waiver: 

In  an  accident  insurance  policy  a  provision  requiring  pay- 
ment of  the  premium  in  advance  may  be  waived  by  a  course  of 
dealings  in  which  insured,  through  a  series  of  renewals,  paid 
each  renewal  premium  long  after  it  became  due,  having  been 
thus  induced  to  believe  that  payment  in  advance  would  not  be 
required. 

[Judgment  for  plaintiff  below.    Here  aflfirmed  against  company.  ] 
Owens  V.  Travelers'  Ins.  Co.  (Neb.  S.  C): 

166  Northwestern  Reporter  (April  24,  1916)   1078. 

Policy — Premium — Forfeiture: 

Whether  the  obligation  to  pay  a  premium  at  a  specified  time 
is  of  the  essence  of  the  contract  largely  depends  upon  the  pro- 
visions of  the  contract  itself.  The  contract  not  being  in  the 
record  it  cannot  be  said  as  a  matter  of  law  that  time  was  of  the 
essence  of  the  contract. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
North  American  Ins.  Co.  v.  Jenkins  (Tex.  C.  C.  A.) 
184  Southwestern  Reporter  (April  26,  1916)  807. 

Mutual  Benefit  Society — By-Laws— Amendments: 

Where  either  the  policy  itself  or  the  by-laws  and  constitu- 
tion in  existence  at  the  time  of  the  issuance  of  a  policy,  con- 
tained stipulations  for  future  changes,  they  may  be  made,  and 
when  made,  apply  to  pre-existing  contracts. 

Same — Same — Proof  of  Loss: 

The  insured  agreed  to  be  bound  by  by-laws  then  existing  or 
such  as  might  thereafter  be  enacted.  At  the  time  of  the  issu- 
ance of  the  policy  the  by-laws  provided  for  the  payment  of  $200 
in  case  the  insured  should  suffer  a  fracture  of  the  arm.     The 
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by-laws  were  thereafter  amended  so  as  to  provide  that:  ''In  the 
event  of  fracture  as  provided  In  this  section  satisfactory  proof 
thereof  shall  be  furnished  the  society,  and  satisfactory  proof  In 
such  ease  shall  be  taken  to  mean  an  X-ray  photograph/'  etc. 
Held,  That  the  proper  construction  of  the  contract,  as  amended, 
was  that  the  society  should  pay  the  sum  named  In  case  of  an 
accidental  fracture,  but  that  the  assured  should  furnish  an  X-ray 
photograph  with  the  proof  of  loss.  However,  the  fact  that  the 
X-ray  photograph  did  not  reveal  the  f^t  of  the  fracture  would 
not  prevent  recovery  If  the  same  could  be  shown  by  other  com- 
petent evidence. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
E2mlnent   Household   of   Columbian   Woodmen   v.   Hewitt 
(Ark.  S.  C.) 

184  Southwestern  Reporter  (April  26,  1916)  62. 

Policy— Notice— SUtute : 

Art  6,714  R.  S.  Tex.  1911,  provides:  "No  stipulation  In  any 
contract  requiring  notice  to  be  given  of  any  claim  for  damages 
as  a  condition  precedent  to  the  right  to  sue  thereon  shall  ever  be 
valid  unless  such  stipulation  Is  reasonable  and  any  such  stipula- 
tion fixing  the  time  within  which  notice  shall  be  given  at  a  less 
time  than  90  days  shall  be  void.''  Held,  That  under  this  pro- 
vision a  condition  of  a  policy  of  accident  insurance  that  If  dis- 
ability continued  for  more  than  30  days  the  Insured  should 
furnish  a  report  to  the  insurer  every  30  days  stating  his  con- 
dition and  the  probable  duration  of  his  disability,  was  void. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
First  Texas  State  Ins.  Co.  v.  Hemdon  (Tex.  C.  C.  A.) 

184  Southwestern  Reporter  (April  26,  19^6)   283. 

Action  for  Damages — Injury  Arising  Out  of  Negilgence  of  Third 
Person — Accident: 

Plaintiff  was  injured  when  a  steamboat  on  which  he  was 
riding  collided  with  a  bridge  owned  by  the  defendent.  In  an 
action  on  a  policy  of  accident  insurance  held  by  him  he  alleged 
that  the  injury  was  caused  by  accidental  means,  independently 
of  all  other  causes.  In  the  complaint  against  the  defendant  it 
was  alleged  that  the  accident  was  due  to  the  defendant's  negli- 
gence. Held,  That  there  was  no  inconsistency  between  the  al- 
legations in  the  two  suits.  As  between  the  plaintiff,  without 
fault,  and  the  Insurance  company,  and  within  the  meaning  of 
the  insurance  policy,  the  injury  was  accidental  although  trace- 
able to  the  negligence  of  the  defendant. 

[Judgment    for   defendant   below.      Here    reversed    against   de- 
fendant.] 

Block  V.  St  Louis  I.  M.  &  S.  Ry.  Co.  (U.  S.  C.  C.  A.,  5th 
Cir.) : 

230  Federal  Reporter  (Aprtl  27,  1916)  113. 

Policy — Forfeiture — Construction : 

Forfeitures  are  not  favored  In  the  law,  and  a  forfeiture  will 
be  enforced  only  where  there  Is  the  clearest  evidence  that  such 
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was  the  intention  of  the  parties,  and  to  avoid  such  odious  results 
the  courts  are  not  slow  in  seizing  hold  of  such  circumstances  as 
may  have  been  acted  upon  in  good  faith  and  which  indicate  an 
agreement  on  the  part  of  the  company  for  an  election  to  waive 
strict  compliance  with  the  conditions  and  stipulations  in  the 
policy. 

Same — Same— ^Waiver: 

Where  an  insurance  company,  by  its  course  of  dealing  with 
the  insured  and  others  known  to  the  insured,  has  induced  a  be- 
lief that  so  much  of  the  contract  as  provides  for  a  forfeiture  in 
a  certain  event  will  not  be  insisted  upon,  the  company  will  not 
be  allowed  to  set  up  such  forfeiture  as  against  one  in  whom  their 
conduct  has  induced  such  belief. 

Same — Same — Estoppel : 

If  an  insurer  by  any  express  agreement  with  an  insured  or  by 
any  agreement  Implied  by  Its  acts  and  conduct  leads  insured  to 
honestly  believe  that  monthly  premiums  will  be  received  after 
the  date  fixed  In  the  policy  for  their  payment,  such  Insurer  will 
thereby  be  estopped  from  asserting  a  forfeiture  on  account  of 
delay  in  payment  of  such  premium,  providing,  of  course,  that 
such  delay  was  induced  by  such  agreement. 

Same — Premium — Authority  of  Agent: 

Where  an  agent  of  an  insurance  company  has  power  to  ac- 
cept monthly  premiums  and  Issue  renewal  receipts  he  has  the 
implied  power  of  extending  the  time  of  payment  of  the  renewal 
premiums. 

Same— Non-Waiver  Clause — ^Authority  of  Agent: 

A  provision  of  a  policy  that  no  agent  has  authority  to  change 
such  policy  or  waive  any  of  its  terms  may  itself  be  waived,  and 
such  waiver  may  be  effected  by  an  agent  of  the  company  acting 
within  his  actual  or  apparent  authority. 

Same— Knowledge  of  Agent — imputation  to  Company: 

The  knowledge  of  an  agent  acquired  while  acting  for  his 
company,  will  be  imputed  to  the  company. 

Policy — Premium — Time  of  Payment: 

Where  insured  had  an  agreement  with  the  agent  who  col- 
lected his  monthly  premiums  that  premiums  might  be  paid  as 
late  as  the  10th  of  the  month,  the  fact  that  a  monthly  payment 
was  not  made  on  or  before  the  first  of  the  month  as  the  policy 
required,  and  was  not  made  until  after  insured's  injury,  which 
occurred  on  the  8th  day  of  the  month,  would  not  prevent  re- 
covery In  the  absence  of  evidence  of  collusion  between  the  in- 
sured and  the  agent,  and  In  the  absence  of  any  evidence  that 
insured  before  his  injury  made  up  his  mind  not  to  pay  such 
premium  and  permit  a  forfeiture  of  his  policy. 

Same — Same — Same — Question  for  Jury: 

The  policy  provided  for  monthly  premiums  payable  on  or  be- 
fore the  first  day  of  each  month.  It  provided  that  the  policy 
should  run  from  month  to  month  and  that  if  the  payment  of  any 
renewal  premiums  should  be  made  after  due  date,  neither  the 
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insured  nor  the  beneficiary  would  be  entitled  to  indemnity  for 
any  accidental  injury  happening  between  the  date  of  expiration 
and  the  day  following  the  date  of  the  receipt  of  a  renewal  pre- 
mium. On  the  part  of  the  plaintiff  there  was  evidence  that  the 
agent  had  agreed  that  premiums  might  be  paid  at  any  time  pre- 
ceding the  10th  day  of  the  month  and  that  insured  relied  on  such 
agreements  and  had  paid  his  premiums  accordingly.  The  in- 
sured was  injured  on  the  8th  day  of  the  month.  The  premium 
was  paid  subsequent  to  the  injury  and  within  the  time  it  had  cus- 
tomarily been  paid.  Held,  That  whether  or  not  the  last  renewal 
premium  was  receiyed,  and  the  insurance  continued,  under  the 
strict  terms  of  the  policy,  or  under  the  arangement  with  the 
agent  waiving  strict  compliance  with  the  terms  of  the  policy,  was 
a  question  for  the  Jury. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
West  V.  National  Casualty  Co.  (Ind.  App.) : 

112  Northeastern  Reporter  (May  9,  1916)   217. 

Policy — ^Waiver — Authority  of  Agent: 

Where  a  policy  recites  that  no  agent  may  waive  or  alter  its 
terms  the  policy  may  not  be  varied  by  proof  of  waiver  by  a  so- 
liciting agent;  nor  can  a  mere  soliciting  agent  bind  his  principal 
in  such  manner  as  to  work  an  estoppel. 

Same — Occupation — Capitalitt: 

Where  insured  was  a  professional  gambler,  and  accepted  a 
policy  in  which  his  occupation  had  been  given  by  the  agent  as 
capitalist,  which  involves  an  exclusive  dependence  upon  accu- 
mulated property,  there  could  be  no  recovery,  the  risk  of  gambler 
being  more  hazardous  than  capitalist. 

Same— Habfts^lVlateriaiity: 

The  habits  of  an  applicant  for  insurance  are  material;  where 
insured  was  liviqg  in  adultery,  his  representations  that  his  habits 
were  good  were  untrue,  and  the  insurer  was  therefore  relieved  of 
liabUity. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of  com- 
pany.] 

.  Elliott   et  ux.   V.   Frankfort   Marine   Accident   and    Plate 
Glass  Co.     (Cal.  S.  C.) : 

156  Pacific  Reporter  (May  8.  1916)  481. 

Parol  Contract— Validity: 

The  issuance  and  delivery  of  an  insurance  policy  is  not  es- 
sential to  establish  liability  upon  an  insurance  contract,  which 
may  rest  in  parol,  but,  where  no  policy  is  issued  or  delivered,  it 
is  essential  to  show  that  a  contract  of  insurance  was  entered  into. 

Application — Completion  of  Contract — ^Acceptance: 

The  making  of  an  application  for  insurance,  subject  to  the 
approval  or  rejection  of  the  company  to  which  it  is  made,  is 
merely  a  step  in  the  creation  of  a  contract  to  insure.  When  the 
application  is  made  out  and  forwarded  to  the  company,  it  is  not 
yet  a  contract  of  insurance;  it  has  then  only  attained  the  posi- 
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tion  of  a  proposition  on  one  side.  It  requires  an  acceptance  by 
the  other  side  before  it  can  be  said  that  the  minds  of  the  parties 
have  met  upon  the  terms  of  a  contract  to  insure. 

[Judgment  for  insurer  below.     Here  affirmed  in  favor  of  in- 
surer.] 

McCracken»  Guardian,  t.  Travelers  Ins.  Co.  (Okla.  S.  C): 

156  Padflc  Reporter  (May  8,  1916)  640. 

Action  on  Policy — Proof  of  Lots — Evidence: 

The  insured  filed  hia.  claim  for  nine  weeks  total  and  four 
weeks  partial  disability.  His  claim  at  the  trial  was  continuous 
disability.  Held,  That  it  was  permissible  to  show  that  the  agent 
who  had  delivered  .the  policy  and  collected  the  premium  had 
represented  to  insured  that  he  was  entitled  only  to  partial  in- 
demnity while  he  was  outside  of  the  house,  in  explaining  the 
discrepancy  between  the  claim  and  the  signed  proof  made  at  the 
time  of  the  trial. 

Same— Same— Same : 

Where  the  insurer  took  the  position  that  the  action  was  an 
afterthought,  it  was  competent  for  the  insured  to  show  that  he 
had  asserted  his  claim  prior  to  the  time  of  filing  the  suit. 

Same— Same — Mental  Capacity  of  Insured — Evidence: 

The  opinions  of  insured's  wife  and  his  physician  as  to  his 
mental  condition  at  the  time  of  settlement  were  competent  in  a 
subsequent  action  by  the  insured.  The  wife's  statment  that  she 
did  not  think  her  husband  capable  of  taking  care  of  the  policy, 
and  the  physician's  statement  that  he  thought  insured  incapable 
of  transacting  complex  business  matters,  were  both  assertions 
of  opinion  touching  the  insured's  mental  state. 

Same — Proof  of  Loss — Waiver: 

The  policy  provided  that  proof  of  continuing  disability  should 
be  furnished  each  thirteen  weeks.  The  company  claims  that  it 
had  obtained  a  full  release  from  insured  and  its  general  agent 
wrote  to  him  stating  that  the  company  had  decided  to  cancel  the 
policy.  Both  insured  and  the  agent  understood  this  to  mean  that 
the  Insured  had  been  settled  with  in  full  and  had  no  further 
claim  upon  the  company.  Held,  That  this  evidence  establis*hed  a 
waiver  of  further  proof  of  loss. 

Same — Same — Same: 

It  was  contended  by  the  insurer  that  its  denial  of  liability 
would  not  work  an  estoppel  in  the  matter  of  proof  of  loss  because 
it  did  not  know  that  insured  claimed  a  continuing  disability.  It 
could  be  found  from  the  evidence  that  when  the  letter  was  writ- 
ten the  company  knew  that  the  plaintiff  was  disabled;  that  it 
understood  he  had  been  paid  according  to  the  terms  of  the  pol- 
icy up  to  a  certain  time  and  that  further  payments  under  the 
policy  would  be  due  him.  Held,  That  under  such  evidence  the 
claim  of  the  company  was  ill-founded. 

Same — Release — Rescission : 

It  was  claimed  by  the  company  that  the  insured  could  not 
avoid  the  release  for  fraud  because  he  failed  to  act  within  a  rea- 
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sonable  time  after  the  fraud  was  discovered.  According  to  the 
insured's  evidence  all  he  knew  was  that  the  company  claimed  it 
had  settled  with  him.  There  was  evidence  to  the  effect  that  in- 
sured was  mentally  incapable  of  transacting  business  at  the  time 
the  release  was  signed.  Held,  That  under  this  state  of  facts 
there  was  nothing  for  him  to  rescind  and  the  delay  in  bringing 
the  action  would  not  prevent  recovery. 

Same — Same — Fraud : 

There  being  evidence  of  the  insured's  mental  incapacity  at 
the  time  of  signing  the  release  as  well  as  testimony  from  which 
fraud  in  procuring  the  release  could  be  found,  the  motion  by  the 
company  for  a  non-suit  and  for  a  directed  verdict  were  properly 
denied. 

Same— Total  Disability — Question  for  Jury: 

That  insured  earned  some  money  during  the  period  fpr 
which  he  claimed  total  disability  would  not  prevent  recovery  as 
for  total  disability  if  in  fact  his  services  were  of  no  value. 
Whether  he  was  totally  disabled  would  be  a  question  of  fact  for 
the  jury. 

Same— Same — Same : 

An  accident  policy  is  not  one  of  indemnity  against  loss  of 
income  but  rather  against  loss  of  capacity  to  work.  That  in- 
sured had  obtained  money  for  work  done  during  the  period  for 
which  total  disability  was  claimed  would  not  prevent  him  from 
recovering  as  for  total  disability  if  in  fact  he  was  so  disabled. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Bachman  v.  Travelers  Ins.  Co.  (N.  H.  S.  C.) : 

97  Atlantic  Reporter  (May  18.  1916)   223. 

Action  on  Policy — Cause  of  Death — Burden  of  Proof: 

In  an  action  on  a  policy  of  accident  Insurance  the  burden 
rests  on  the  beneficiary  to  show  that  the  death  of  the  insured 
resulted  from  "bodily  injuries  effected  through  external,  violent 
and  accidental  means." 

Policy — "Accidental   Means" — Over-Exertion: 

Death  from  dilation  of  the  heart  resulting  from  over-exer- 
tion is  not  due  to  "accidental  means." 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Rock  V.  Travelers  Ins.  Co.  (Cal.  S.  C): 

156  Pacific  Reporter   (May  22,  1916)    1029. 

Action  on  Policy — Disability  of  insured — Question  for  Jury: 

Both  insured  and  his  physician  testified  that  insured  was 
confined  to  his  house  and  could  not  go  to  his  place  of  business 
for  ten  days  in  the  month  of  June.  Insured  also  testified  that 
he  was  advised  by  his  physician  to  go  into  the  country  to  re- 
cuperate, which  insured  did,  and  remained  there  for  several 
weeks  and  that  he 'was  attended  there  at  least  once  by  a  phy- 
sician and  still  had  his  injured  ankle  bandaged.    Held,  That  un- 
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der  this  evidence  it  was  for  the  Jury  to  say  whether  insured  had 
suffered  injuries  or  disability  resulting  from  an  accident. 

[Judgment  for  company  below.   Here  reversed  against  company.] 
Levy  V.  Fidelity  ft  Casualty  Co.  (N.  Y.,  App.  Tr.) : 
158  New  York  Supplement  (May  29.  1916)  804. 

Policy— LimiUtion  of  Action— Waiver: 

An  absolute  denial  of  liability  is  a  waiver  of  provisions  relat- 
ing to  the  time  within  which  suit  may  be  brought. 

SamC'^Ruie  of  Construction: 

A  contract  of  insurance  should  be  construed  in  that  manner 
which  is  most  favorable  to  the  insured,  and  If  its  language  is 
fairly  susceptible  of  any  construction  that  would  make  the  in- 
s^irer  responsible  for  the  loss  it  would  be  the  duty  of  the  court 
to  place  that  construction  upon  it;  but  courts  can  not  undertake 
to  make  a  new  contract  in  disregard  of  the  plain  and  unambigu- 
ous language  used  by  the  parties. 

Same — "Independently  and  Exclutiveiy" — Instructions: 

The  policy  provided  that  in  case  of  paralysis  due  to  acci- 
dental injuries  "independently  and  exclusively"  of  all  other 
causes,  the  company  would  pay  the  principal  sum.  At  the  time 
insured  fell,  while  attempting  to  board  a  moving  street  car,  he 
was  afflicted  with  the  disease  of  arterio  sclerosis  and  Bright's 
disease.  Held,  That  under  the  terms  of  the  policy  the  insured 
was  not  entitled  to  recover  unless  the  paralysis  was  caused  sole- 
ly by  the  injuries  received  by  him;  that  is,  apart  from  and  with- 
out regard  to  any  disease  with  which  he  was  afflicted  at  the  time 
of  the  accident;  therefore,  an  instruction  of  the  trial  court  that 
if  "the  fall  hastened  the  paralysis  and  caused  it  to  result  sooner 
than  it  would  have  resulted  had  the  fall  not  have  happened,"  the 
accident  would  have  been  the  independent  and  exclusive  cause 
of  the  paralysis,  was  improper. 

Action  on  Policy — Cause  of  Injury — Question  for  Jury: 

There  being  evidence  tending  to  show  that  the  disease  with 
which  insured  was  afflicted  caused  a  stroke  of  apoplexy  and  re- 
sulted in  paralysis,  the  insurer  was  entitled  to  have  that  spe- 
cific issue  submitted  to  the  Jury. 

Policy— Disability  Caused  Partially  by  Disease— Liability  of  In- 

surer: 

In  such  case  if  the  disease  with  which  insured  was  afflicted 
caused  a  stroke  of  apoplexy,  or  if  the  injury  was  received  by  the 
insured  in  the  fall  and  said  diseases  concurred  and  co-operated  in 
causing  apoplexy  and  paralysis,  there  was  no  liability  on  the  part 
of  the  insurer. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Western    Indemnity    Co.   et  al.   v.   Mackechnie    (Tex.  C. 
C.  A.) : 

186  Southwestern  Reporter  (May  31,  1916)  €16. 
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Policy — Renewal  Receipt — Effect: 

The  effect  of  a  "renewal  receipt"  issued  by  an  insurance 
company,  stating  that  the  policy  is  continued  in  force  for  a  cer- 
tain period,  can  not  be  varied  by  evidence  that  the  delivery  was 
conditional  on  an  oral  promise  to  pay  the  premium  and  that  the 
premium  had  not  been  paid. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  comi>any.] 
Schmidt  v.  National  Life  Ins.  Co.  (111.  App.) : 

62  National  Corporation  Reporter  (June  1,  1916)  763. 

Action  on  Policy — Question  for  Jury: 

A  hackman  swears  that  the  deceased,  in  getting  out  of  his 
hack,  fell  upon  his  back  and  head,  and  seemed  dazed.  Upon  en- 
tering his  house,  his  wife,  the  plaintiff,  says  he  was  dazed,  and 
complained  of  injury  at  the  back  of  his  head,  and  apparently 
suffered  from  the  injury.  Plaintiff's  expert  evidence  tends  to 
show  that  death  resulted  from  concussion  of  the  brain.  The  de- 
fendant's evidence  is  to  the  contrary,  and  indicates  that  it  re- 
sulted from  a  diseased  heart,  and  that  the  deceased  had  other 
diseases  which  might  well  have  caused  his  death.  Held,  That 
the  verdict  of  the  Jury  in  favor  of  the  plaintiff  was  sustained  by 
the  evidence. 
Same— Same— Evidence : 

Insured's  daughter  did  not  se^  her  father  until  the  day  fol- 
lowing the  alleged  accident.  On  examination  she  was  asked: 
''Did  he  complain  of  pain?"  A.  Tes.  Q.  And  did  he  tell  you 
where  it  was?  A.  In  the  small  of  the  back  and  right  down  here 
in  the  neck."  Held,  That  this  testimony  was  competent.  The 
plaintiff  by  reason  of  her  husband's  death  could  not  prove  that 
he  was  suffering  pain  or  where  the  pain  was  other  than  by  his 
declarations.  The  insured's  voluntary  exclamations,  which  were 
natural  manifestations  of  pain  and  suffering,  were  admissible  as 
a  part  of  the  res  gestae. 

Same — Notice — Question  for  Jury: 

The  alleged  injury  occurred  December  29th.  Notice  was 
mailed  to  the  local  agent  on  January  19th  and  was  received  at 
the  home  office  of  the  company  on  January  23rd.  For  some  time 
after  her  husband's  death  plaintiff  did  not  realize  that  death  re- 
sulted from  injury.  Held,  That  plaintiff  had  a  reasonable  time 
under  the  circumstances  in  which  to  give  notice  and  that  whether 
notice  had  been  given  within  such  time  was  a  question  for  the 
Jury. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Tromblee  v.  North  American  Ace.  Ins.  Co.   (N.  Y.,  App. 
Div): 

158  New  York  Supplement  (June  1,  1916)   1014. 

Policy--ToUI  Disability: 

Total  disability  does  not  imply  that  the  insured  was  disabled 
to  such  an  extent  that  he  had  no  physical  ability  to  do  what  was 
necessary  to  be  done  in  the  prosecution  of  his  business  If  his 
injury  was  of  such  character  that  common  care  and  prudence  re* 
quired  him  to  desist  from  his  labors,  a  total  disability  existed. 
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8«me — Proofs  of  Loss — Waiver: 

Where  insured  wrote  for  blanks  upon  which  to  make  suih 
plemental  proofs  and  in  reply  the  insure  referred  him  to  one 
of  its  agents  in  charge  of  the  claim  department  and  such  agent 
advised  insured  that  no  further  proof  was  necessaiy,  such  facts 
established  a  waiver  of  further  proof. 

Same — Same— Same— Evidence : 

An  averment  that  insured  was  Informed  by  the  defendant 
that  further  proofs  of  loss  were  unnecessary  was  suffidient  to 
authorize  the  showing  of  conversation  with  defendant's  agents 
in  which  such  agents  stated  that  it  was  not  necessary  to  furnish 
further  proofs. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Commonwealth  Bonding  &  Casualty  Co.  v.  Bryant   (Tex. 
C.  C.  A.) : 

185  Southwestern  Reporter  (June  7.  1916)   979. 

Action  against  Foreign  Company — Jurisdiction — Statute: 

An  action  against  a  foreign  company,  which  has  no  principal 
office  or  place  of  business  in  the  state,  on  a  policy  executed  out- 
side of  the  state,  is  governed  by  Sec.  78  Ky.  Civ.  Code  of  Prac- 
tice, providing:  "An  action  which  is  not  required  by  the  fore- 
going sections  of  this  article  to  be  brought  in  some  other  county 
may  be  brought  in  any  county  in  which  the  defendant  resides  or 
is  summoned."  Hence  the  bringing  of  the  action  in  a  county  in 
which  the  company  had  no  place  of  business,  by  service  of 
process  on  the  insurance  commissioner,  the  company  having  pre- 
viously complied  with  the  laws  of  the  state  and  consented  to 
service  on  the  insurance  commissioner,  was  properly  brought 

[Judgment  for  company  below.    Here  reversed  against  company.] 
South  V.  Continental  Casualty  Co.  (Ky.  C.  A.)  : 

186  Southwestern  Reporter  (June  7,  1916)   858. 

Action  on  Policy — Cause  of  Deatii — Question  for  Jury: 

It  was  alleged  in  the  complaint  that  the  insured  sustained  an 
injury  to  his  hand  which  injury  caused  an  embolus  on  the  base 
of  the  brain,  from  which  he  died.  The  verdict  was  against  the 
insurer.  It  is  contended  that  the  evidence  does  not  sustain  the 
verdict  because  the  physician  testifying  for  the  plaintifT  stated 
that  the  embolus  in  passing  from  the  bruised  portion  of  the  hand 
to  its  place  of  lodgment  in  the  brain  would  necessarily  pass 
through  the  minute  capillaries  in  the  lungs;  that  the  physicians 
described  the  embolus  as  being  larger  than  the  capillaries 
through  which  they  said  it  passed;  therefore  it  is  argued  that 
their  conclusions  were  incorrect  and  physically  impossible.  Held, 
That  the  evidence  showing  that  this  embolus  was  a  pus  formation 
and  not  a  solid,  it  was  for  the  jury  to  say  whether  or  not  it  was 
beyond  a  physical  impossibility  for  this  small  semi-liquid  sub- 
stance loose  in  the  blood  vessels  to  be  driven  through  the  minute 
capillaries  of  the  lungs  to  its  place  of  lodgment. 
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Same— Notice— Statute : 

A  proYislon  requiring  written  notice  within  fifteen  days  after 
any  accident  is  void  under  Sec.  8,127  Miss.  Code  1906  relating  to 
contractual  limitations. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Standard  Ace.  Ins.  Co.  y.  Broon  (Miss.  S.  C.) : 

71  Southern  Reporter  (June  10,  1916)   663. 


Policy — "Independently  of  ail  Other  Causes  through  Accidental 

Means": 

The  policy  insured  against  "loss  of  life,  Umb,  sight  and  time, 
resulting  from  bodily  injuries  *  •  *  effected  directly  and  in- 
dependently of  all  other  causes  through  accidental  means."  In  ^y 
sured  died  from  the  effects  of  an  operation  to  reduce  a  rupture. 
The  rupture  had  been  caused  by  a  fall,  although  he,  at  the  time, 
had  a  pre-disposition  to  rupture.  Held,  That  his  pre^lisposltion 
to  rupture  was  not  a  cause  of  the  accident,  and  the  fact  that  he 
was  so  pre-disposed  would  not  prevent  recovery. 

Same — Same — Death  Due  to  Operation  Necessitated  by  Injuries: 
In  a  case  where  a  surgical  operation  becomes  necessary  to 
deal  properly  with  the  effects  of  an  injury  and  the  assured  dies 
as  a  result  of  the  operation,  death  results  "Independently  of  all 
other  causes  from  such  injuries." 

Policy— False  Warranties — Statute: 

"No  *  *  ^  warranty  made  in  the  negotiation  of  a 
♦  ♦  ♦  policy  of  insurance,"  as  used  in  Sec.  21  Ch.  576  R.  S. 
Mass.  1907,  relating  to  misrepresentations,  include  statements 
and  warranties  contained  in  the  policy  itself. 

Same— Same— Burden  of  Proof: 

Burden  of  proving  that  the  false  warranty  increased  the  risk 
of  loss,  so  as  to  render  a  policy  void  under  Sec.  1,  Ch.  576,  R.  S. 
Mass.  1907,  rested  on  the  defendant  company. 

Same— Same — Question  for  Jury: 

Whether  or  not  a  pre-disposition  to  rupture  in  fact  Increased 
the  risk  of  loss  was  a  question  of  fact  for  the  Jury  notwithstand- 
ing there  was  evidence  directly  to  the  fact  that  not  only  that 
such  a  pre-disposition  increased  the  loss,  but  that  accident  com- 
panies generally  did  not  take  a  risk  in  such  a  case. 

Action  on  Policy — Presumptions — Instructions: 

The  Jury  were  instructed:  "All  parties  to  a  contract  *  *  * 
are  presumed  to  know  the  terms  thereof;  but  this  presumption 
is  not  conclusive."  JETcId,  That  this  instruction  having  been  given 
in  connection  with  the  question  as  to  whether  the  insured  had 
an  actual  Intent  to  deceive  the  Insurer  in  respect  to  statements 
made  by  him,  was  correct. 

[Judgment  for  plaintiff.] 

Collins  V.  Casualty  Co.  of  America  (Mass.  S.  J.  C.) : 

112  Northeastern  Reporter  (June  13,  1916)  634. 
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Action  on  Policy — Proof  of  Lots — Waiver: 

Proof  of  loss  is  waived  when  insurer  denies  all  liability 
under  its  policy. 

Same — Premature  Action — Abatement: 

Where  a  cause  of  action  on  an  insurance  policy  has  not 
matured  according  to  its  terms  an  action  on  the  policy  is  pre- 
maturely brought  and  subject  to  be  abated  for  that  reason. 

Same — Same — Evidence  Considered: 

The  policy  provided  for  indemnity  "at  the  rate  of  $35  per 
month"  for  a  period  not  exceeding  24  months.  It  further 
provided:  ''Written  proofs  of  loss  must  be  given  to  the  company 
within  90  days  from  the  date  of  death  *  •  *  loss  of  sight 
*  *  *  or  termination  of  disability.  No  legal  proceedings  for 
recovery  hereunder  shall  be  brought  within  90  days  after  the 
receipt  of  proof  by  the  company  as  aforesaid."  Held,  That  there 
was  no  liability  on  the  policy  until  after  proof  of  injury  filed  after 
the  total  period  of  disability;  that  the  policy  was  not  payable 
by  the  month,  but  at  the  end  of  disability;  that  suit  commenced 
prior  to  the  termination  of  disability  was  premature. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Commonwealth   Bonding   &   Casualty   Ins.   Co.   v.   Knight 
(Tex.  C.  C.  A.) : 

185  Southwestern  Reporter  (June  14,  1916)    1037. 

Action  on  Poiicy — Cause  of  Death — Question  for  Jury: 

The  policy  provided  for  the  payment  of  the  principal  sum 
"if  death  shall  result  from  such  injuries  alone,  and  not  approxi- 
mately from  some  disease  induced  or  aggravated  by  said  injury." 
Insured  was  injured  by  the  overturning  of  an  automobile.  He 
was  taken  to  a  hospital  and  an  abdomenal  operation  performed, 
the  appendix  being  removed  and  the  intestines  replaced  in  a 
normal  position;  following  the  operation  there  was  a  progressive 
obstruction  of  the  intestines.  A  second  operation  was  performed, 
following  which  insured  died.  Three  physicians  testified  that 
death  was  caused  solely  by  the  injuries  received  in  the  accident 
The  insurer  claimed  that  the  death  resulted  approximately  from 
a  disease,  namely,  traumatic  peritonitis,  induced  by  the  injury. 
Heldf  That  the  evidence  warranted  the  Jury  in  finding  that  the 
death  of  the  insured  resulted  from  his  injuries  alone  and  not 
approximately  from  a  disease  induced  or  aggravated  by  such 
injuries. 

Same — Same — Proximate  Cause: 

As  a  result  of  the  accident  the  insured  suffered  from  trau- 
matic peritonitis,  or  an  inflammation  of  the  peritoneum,  caused 
by  a  blow  on  the  abdomen.  Held^  That  his  death  was  not  proxi- 
mately caused  by  a  disease,  within  the  meajiing  of  the  policy. 

[Judgrment  for  plaintiff  below.     Here  affirmed  agrainst  insurer.] 
Hicltey  v.  Ministers'  Casualty  Union  (Minn.  S.  C.) : 
158  Northwestern  Reporter  (June  28,  1916)  45. 
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Principal  and  Agent — ^Autliority  of  Agent: 

One  having  authority  to  take  applications,  receive  and  re- 
ceipt for  premiums,  and  deliver  policies  after  countersigning 
them,  has  no  power  to  bind  the  company  by  a  contract  of  in- 
surance in  any  other  way  than  by  delivery  of  a  policy  issued  by 
the  company. 

Same— Same— "General  Agent": 

A  general  agent  is  one  who  has  all  the  powers  of  his  prin- 
cipal— an  extent  of  authority  not  often  conferred  in  insurance. 
In  that  business  an  agent  is  termed  a  general  agent  rather  with 
reference  to  the  geographical  extent  of  his  authority  in  contra- 
distinction to  a  local  agent,  who  may  have  original  powers, 
though  exercising  them  within  more  restricted  limits;  a  general 
agent  may  appoint  local  and  sub-agents,  which  a  local  agent 
cannot. 

Same— Same — Policy  Limitations: 

An  insurance  company,  like  any  other  principal,  may  limit 
the  powers  of  its  agents.  Where  this  is  done  by  stipulation  in 
the  policy  and  the  applicant  accepts  the  policy,  it  becomes  the 
contract  between  him  and  the  company  and  he  is  charged  with 
knowledge  of  its  terms,  including  the  limitations  upon  the  power 
of  agents. 

Same — Same— Same — ^Waiver: 

The  authority  of  an  agent  to  effect  a  waiver  in  the  face  of  a 
limitation  denying  his  power  to  waive,  rests  only  in  agents  who 
are  empowered  to  issue  and  deliver  policies  without  referring 
the  negotiations  to  their  principal. 

Application — Misrepresentation — Forfeiture: 

Where  an  applicant  signs  an  application  certifying  to  the 
truth  of  the  statements  therein  contained,  and  delivers  it  to  the 
Insurer,  those  statements  become  his  solemn  representations  and 
even  though  the  statements  be  filled  out  by  an  agent  upon  a 
form  furnished  by  the  company  they  are,  at  least  in  the  absence 
of  any  fraud  practiced  upon  the  applicant,  of  the  same  binding 
force  as  though  he  had  himself  written  them. 

Same— Failure  to  Read — Effect: 

Where  a  copy  of  the  application  made  by  the  insured  was 
signed  by  him  and  was  attached  to  and  made  a  part  of  the 
policy,  he,  by  accepting  and  retaining  the  contract  without  ob- 
jection, could  not  say  that  he  did  not  read  it  and  did  not  know 
its  terms. 

Same — Misrepresentations — Materiality: 

The  fact  that  the  insurer  required  the  applicant  to  make 
statements  as  to  his  previous  condition  is  sufficient  to  establish 
that  the  parties  had  agreed  that  the  matters  involved  were  ma- 
terial to  the  risk.  Having  so  agreed  the  fact  of  materiality  is 
binding  upon  them. 

Principal  and  Agent — ^Waiver — Authority  of  Countersigned  Agent: 

The  fact  that  a  policy  was  delivered  to  insured  through  the 

agent  to>  whom  it  had  been  sent,  and  was  required  to  be  coun- 
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tersigned  by  him,  is  not  safElcient  to  give  him  the  general  powers 
of  the  company  in  the  fact  of  limitations  written  upon  the  appli- 
cation and  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Porter  v.  General  Accident,  Fire  &  Life  Assur.  Corp.,  Ltd^ 
(Cal.  D.  C.  A.) : 

157  Pacific  Reporter  (June  26.  1916)  825. 

Policy — ^Voluntary  Exposure-Question  for  Jury: 

A  passenger  on  a  railway  train  does  not,  as  a  matter  of 
law,  expose  himself  to  "obvious  risk  of  injury"  within  the  mean- 
ing of  that  phrase  as  used  in  an  accident  policy  by  going  upon 
the  platform  of  a  moving  car  preparatory  to  getting  off  at  a  sta- 
tion; whether  or  not  such  conduct  amounted  to  exposure  to  an 
obvious  risk  of  injury  was  a  question  for  the  Jury. 

Same— -"Double  indemnity" — Riding  as  a  Passenger: 

The  policy  provided  for  double  Indemnity  in  case  of  in- 
juries sustained  "while  riding  as  a  passenger  on  any  railway 
passenger  car."  Held,  That  where  insured  was  on  the  platform 
of  a  moving  car,  preparatory  to  getting  off,  at  the  time  he  re- 
ceived the  injury  on  account  of  which  suit  was  brought,  he  was 
"riding  as  a  passenger"  within  the  meaning  of  the  double  in- 
demnity clause. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Gillis  V.  Duluth  Casualty  Assn.  (Minn.  S.  C.) : 

168  Northwestern  Reporter  (June  30.  1916)   252. 

Policy — Premium — Renewal  Receipt: 

The  renewal  of  a  delivery  premium  receipt  without  a  de- 
mand for  prepayment  of  the  premium  and  without  circumstances 
from  which  its  acceptance  is  to  be  inferred,  created  no  liability 
which  the  company  is  estopped  to  deny  and  raises  no  implication 
of  an  extension  of  credit  until  the  receipt  is  canceled. 

Same— -Same— Same: 

The  delivery  of  a  renewal  receipt  pursuant  to  a  custom  per- 
mitting payment  of  premium  within  sixty  days,  is  effective  from 
the  time  of  acceptance  by  the  insured.  The  contention  of  the  in- 
surer that  it  became  effective  only  from  the  date  of  actual  pay- 
ment and  that  it  was  liable  for  indemnity  only  for  accidents  oc- 
curring thereafter,  was  untenantable. 

Same— -Renewal — Condition  Precedent: 

The  mere  delivery  of  a  renewal  receipt  does  not  create  a 
contractual  obligation  on  the  part  of  an  insurance  company, 
though  by  its  terms  it  purports  to  continue  the  policy  in  force. 
The  renewal  of  a  policy  is  in  itself  a  contract  of  insurance, 
which,  like  any  other  contract,  cannot  be  consummated  without 
the  mutual  assent  of  the  parties.  Such  a  contract  has  its  incep- 
tion in  a  proposal  and  its  completion  in  the  acceptance  of  the 
proposal.  Until  by  some  word  or  act  of  the  insured  acceptance 
of  the  offer  is  expressly  made  or  from  evidence  of  an  established 
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course  of  dealing  between  the  parties,  acceptance  is  necessarily 
inferred,  no  contract  of  renewal  is  created. 

Same— Same-Question  for  Jury: 

There  was  evidence  of  an  unequivocal  offer  to  continue  in 
force  a  policy  about  to  expire;  a  custom  to  extend  credit  for  a 
given  period  and  a  practice  of  making  further  extensions  to 
retain  business  of  which  custom  and  practice  the  insured  had 
knowledge;  an  actual  extension  in  this  instance  beyond  the  cus- 
tomary period;  a  call  for  payment  after  the  period  of  extension 
had  been  enlarged;  a  promise  by  the  insured  perhaps  in  the  na- 
ture of  a  counter  offer  to  pay  a  few  days  later  and  no  verbal 
response  or  act  by  the  company  either  rejecting  the  counter 
offe^  or  withdrawing  its  original  offer;  an  accident  to  the  insured 
within  the  period  of  the  counter  proposition;  immediately  a  for- 
mal notice  of  the  accident;  no  response  or  inquiry  by  the  com- 
pany and  subsequent  payment,  acceptance  and  retention  of  the 
premium.  Held,  That  under  this  evidence  it  was  a  question  for 
the  Jury  as  to  whether  the  policy  was  extended  by  the  insured's 
acceptance  of  the  renewal  receipt  sent  to  him. 

[Judgment  for  plaintiff  below.    Here  afllrmed  against  company.] 
Pacific  Mut.  Life  Ins.  Co.  v.  Vogel  (U.  S.  C.  C.  A.,  3rd  Cir.)  : 
232  Federal  Reporter  (July  6.  1916)  337. 

Policy — Occupation — Waiver: 

Where  engagement  in  a  hazardous  occupation  relieved  the 
insurer  from  liability  only  in  case  the  member  came  to  his  death 
by  reason  of  such  hazardous  occupation,  its  acceptance  of  dues 
with  knowledge  that  the  insured  was  so  engaged  would  not  re- 
sult in  a  waiver  of  the  exemption. 

Same--Same— -Same : 

No  waiver  results  in  that  situation  from  the  fact  that  the 
society,  after  learning  that  a  member  has  lost  his  life  through 
engaging  in  the  prohibited  occupation,  at  the  request  of  the 
beneficiary  furnishes  blanks  upon  which  to  make  proofs  of  death, 
without  giving  notice  of  an  intention  to  resist  payment,  otherwise 
than  by  a  general  statement  that  the  supplying  or  use  of  the 
blanks  should  waive  no  right  to  deny  liability. 

[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of  society.] 

Ridgeway  v.  Modem  Woodmen  of  America  (Kan.  S.  C): 

157  Pacific  Reporter  (July  10.  1916)  1191. 

Policy— -IMeasu re  of  Recovery: 

Section  A  of  the  policy  provided  for  specified  indemnity  for 
total  disability.  Section  B  provided  for  specified  indemnity  for 
partial  disability.  Section  C  provided  for  specified  indemnity 
for  specific  total  losses.  Held,  That  where  insured  suffered  an 
accident  totally  disabling  him  for  a  period  of  time  and  partially 
disabling  him  for  a  further  time  and  resulting  in  a  specific  loss, 
to-wit,  the  loss  of  a  hand,  he  was  entitled  to  indemnity  for  the 
total  and  partial  disability  under  Sections  A  and  B,  where  the 
amount  of  indemnity  therefor  exceeded  the  specific  indemnity 
payable  for  the  loss  of  a  hand  under  Section  C  of  the  policy. 
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Same — Nature  of  Contract: 

A  policy  of  accident  insurance  is  not  an  exception  to  the 
rule  that  contracts  of  Insurance  are  contracts  of  indemnity. 

Same — Rule  of  Construction: 

While  it  is  a  rule  of  construction  that  all  contracts  must  be 
construed  as  to  make  a  harmonious  whole,  it  is  also  a  rule  partly 
applicable  to  insurance  that  the  interpretation  most  favorable 
to  the  insured  is  to  be  accepted. 

Action  on  Policy — Vexatious  Refusal  to  Pay — Question  for  Jury: 
Whether  the  refusal  of  the  insurer  to  pay  a  claim  was  vexa- 
tious is  a  question  of  fact. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company] 
Lemaitre  v.  National  Casualty  Co.  (St.  Louis  C.  A.) : 
186  Southwestern  Reporter  (July  12,  1916)  964. 

Policy — Measure  of  Recovery — Agreement  of  Parties: 

It  is  competent  for  an  insurer  and  an  insured  to  contract 

for  an  indemnity  of  one  amount  for  death  or  injury  resulting 

^         from  certain  causes  and  a  different  amount  for  death  or  injury 

resulting  from   other  causes,   or  where  the   accident  happens 

under  certain  designated  circumstances. 

Same — Excepted  Risks — Validity  of  Contract: 

J  Provisions  in  accident  policies  excepting  certain  classes  and 

kinds  of  injuries  and  causes  of  death  are  valid  and  binding. 

Same — Measure  of  Recovery — Agreements  of  Parties: 

A  provision  of  a  policy  fixing  the  amount  to  be  paid  where 
/  death  results  from  the  taking  of  poison  is  not  a  provision  cutting 

down  the  amount  of  the  insurance,  but  is  a  clause  providing  for 
the  payment  of  a  specific  amount  on  the  happening  of  the  con- 
tingencies therein  named. 

Same — Same — Same — Statute : 

The  policy  provided:  "In  the  event  of  injury  or  loss,  fatal 
or  otherwise  ♦  *  *  resulting  directly  or  indirectly  from 
*  ♦  *  poison  *  ♦  ♦  or  death  or  disability  due  to  or  re- 
^  suiting  directly  or  indirectly  from  injuries  intentionally  inflicted 
upon  the  assured  by  himself  or  by  any  other  person  *  ♦  • 
the  limit  of  the  company's  liability  shall  be  one-fifth  of  the 
amount  that  would  be  otherwise  payable  under  this  policy." 
Held,  That  the  only  application  that  Sec.  4,695,  R.  S.  Mo.  1909 
(the  suicide  law),  has  to  this  policy  is  to  make  the  clause  relat- 
ing to  intentional  injuries  absolutely  void.  It  has  no  effect  what- 
ever on  the  clause  limiting  the  amount  of  recovery  on  account 
of  death  due  to  poison. 

Same — Same — Same— Same: 

Sec.  6,945,  R.  S.  Mo.,  was  intended  to  eliminate  suicide 
as  a  defense,  but  was  never  intended  to  authorize  a  recovery 
of  any  amount  or  to  increase  the  amount  of  a  policy  because  of 
suicide.  It  was  not  intended  to  give  a  cause  of  action;  death 
furnishes  the  cause  of  action,  and  suicide  under  the  statute  is 
to  be  no  defense  to  liability  fixed  by  him. 
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Same— -Same— 8ame--8aine : 

Under  a  policy,  providing  as  above  quoted,  the  beneficiary 
could  not,  by  pleading  suicide  and  the  Missouri  suicide  law 
making  void  conditions  as  to  suicide,  recover  the  principal  sum 
named  in  the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Scales  V.  National  Life  &  Ace.  Ins.  Co.  (Springfield  C.  A.) : 

186  Southwestern  Reporter  (July  12.  1916)  948. 


y 


Policy — Notice — Injury  Causing  Immediate  Death: 

The  policy  provided:  "In  event  of  any  accidental  injury  on 
account  of  which  a  death  claim  may  be  filed  against  the  order, 
notice  of  the  accident  must  be  given  in  writing  *  *  *  within 
ten  days  thereafter,"  and  further:  "In  event  of  a  death  result- 
ing from  external,  violent  and  accidental  means  as  hereinbefore 
provided,  notice  of  the  accident  must  be  given  as  hereinbefore 
provided,  and,  in  addition,  notice  of  the  death  must  be  given  in 
writing  •  *  *  within  ten  days  after  the  death."  The  lia- 
bility of  the  insurer  was  fixed  by  its  contract  as  follows:  "Bod- 
ily injury  effected  through  external,  violent  and  accidental  means 
which  alone  and  independent  of  all  other  causes  shall  occasion 
death  immediately  or  within  six  months  from  the  happening 
thereof."  Heldf  That  the  requirement  of  notice  "in  the  event  of 
death  resulting  from  external,  violent  and  accidental  means  as 
hereinbefore  provided,"  applied  to  death  resulting  immediately 
from  injury. 

Same — Same — Impossibility: 

It  was  argued  by  counsel  for  plaintiff  that  cases  might  arise 
where  from  lack  of  knowledge  of  the  death  or  other  causes  it 
would  be  impossible  for  the  beneficiary  to  give  notice  within 
ten  days  after  death.  Held,  That  the  fact  that  the  contract 
might  become  impossible  of  performance  under  certain  circum- 
stances does  not  affect  its  validity  nor  relieve  from  perform- 
ance when  no  such  circumstances  existed. 

Action  on  Policy — Cause  of  Death — Question  for  Jury: 

The  evidence  tended  to  show  that  insured  was  young,  in 
good  health,  successful  in  business,  of  bright  disposition,  held 
in  high  esteem,  and  free  from  serious  anxiety  or  trouble.  At 
supper  he  directed  the  waiter  to  have  his  breakfast  on  the  table 
at  9:30  next  morning.  The  next  morning  he  was  found  dead  in 
bed  from  a  pistol  shot,  which  entered  a  little  above  the  right 
temple.  There  were  powder  burns  around  the  point  of  en- 
trance of  the  bullet  and  on  the  left  forefinger.  Deceased  was 
lying  on  the  bed  in  his  room  with  his  feet  on  the  floor.  The 
pistol  was  on  the  bed  at  his  side,  one  chamber  having  been  dis- 
charged. The  box  containing  cartridges  was  on  the  mantel.  The 
pistol  belonged  to  deceased.  Held,  That  under  this  evidence 
the  court  was  warranted  in  refusing  to  direct  a  verdict  in  favor 
of  the  plaintiff  on  the  ground  that  insured  liad  not  committed 
suicide. 
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Same— Suicide— Burden  of  Proof: 

Where  evidence  of  suicide  is  circumstantial  the  defendant 
fails  unless  the  circumstances  exclude  with  reasonable  certainty 
any  hypothesis  of  death  by  accident  or  by  the  act  of  another. 
Same — Same— Same : 

Although  the  presumption  is  against  suicide,  and  the  de- 
fendant must  show  the  contrary  by  clear  and  satisfactory  evi- 
dence, where  there  is  evidence  so  tending  to  support  the  defense, 
that  reasonable  men  might  differ  as  to  whether  the  inference  of 
suicide  or  accidental  death  should  be  drawn,  that  inference  is 
for  the  Jury  and  not  the  court 

Same — Same — Burden  of  Proof: 

The  defense  of  suicide  should  be  established  by  clear  and 
satisfactory  proof  such  as  is  required  to  establish  fraud. 

[Judgment  for  society  below.    Here  afllrmed  in  favor  of  society.] 
Parrish    v.    Order    of   United    Commercial    Travelers    of 
America  (U.  S.  C.  C.  A.,  4th  Cir.) : 

232  Federal  Reporter  (July  13,  1916)   425. 

Policy — "Resulting  from  Paralyals" — Construction: 

The  policy  provided:  "In  the  event  of  disability  due  to 
either  accident  or  illness  resulting  wholly  or  in  part,  directly  or 
indirectly  from  *  *  paralysis  ♦  *  the  limit  of  time  for 
which  indemnity  shall  be  payable  *  *  shall  be  not  to  exceed 
one  month."  Held,  That  the  term  "due  to  either  accident  or 
illness"  as  related  to  the  subject  of  disability  an4  the  clause 
"resulting  *  *  from  paralysis,"  has  reference  to  the  disability 
and  not  to  the  accident  or  illness.  In  other  words  the  proper  con- 
struction of  the  clause  is  that  if  a  disability  due  to  accident 
results  from  paralysis  then  there  is  a  limited  liability,  but  if  it 
results  in  paralysis  then  there  is  a  full  liability.  The  term  used 
is  "resulting  from"  and  not  "resulting  in."  If  an  accident  re- 
sults in  paralysis  the  disability  is  due  to  an  accident;  while  if 
the  accident  resulted  from  paralysis,  the  disability  could  not  be 
construed  as  arising  from  an  accident. 

[Judgrment  for  plaintiff  below.    Here  affirmed  against  company.] 
Foster  v.  North  Ajnerican  Ace.  Ins.  Co.  (Iowa  S.  C.) : 
158  Northwestern  Reporter  (July  21,  1916)   401. 

Policy— Arbitration— -Waiver: 

An  insurer  waives  its  right  to  an  arbitration,  as  provided  in 
its  policy,  where  it  fails  to  request  same  before  suit  is  brought 

[Judgment   for   company   below.     Here   reversed   against   com- 
pany.] 

Sykes  v.  Royal  Casualty  Co.  (Miss.  S.  C): 

72  Southern  Reporter  (July  22,  1916)   147. 

Action  on  Policy — Authority  of  Agent-^Estoppel : 

On  receiving  notice  of  insured's  death  the  superintendent  of 
the  industrial  department  of  the  insurer  in  that  locality  viewed 
the  remains  and  stated  that  he  was  satisfied  as  to  the  cause  of 


Digiti 


zed  by  Google 


1916.]  ACCIDENT  AND  HBALTH  INSURANCE.  371 

death  and  that  the  policy  would  be  paid  upon  proper  proofs 
being  made;  this  agent  made  no  request  for  an  autopsy  and  did 
not  request  a  postponement  of  burial  in  order  that  the  facts 
might  be  communicated  to  the  officers  of  the  company.  This 
agent  was  the  highest  representative  of  the  company  in  the  lo- 
cality. No  question  was  made  as  to  his  authority  until  the  ad- 
juster began  to  search  for  something  upon  which  he  could  predi- 
cate a  contest.  Held,  That  under  these  circumstances  the  com- 
pany was  estopped  from  denying  the  agency  of  the  local  super- 
intendent 

Policy — Autopsy — Exhumation : 

In  order  to  have  the  right  of  exhuming  the  body  of  an  in- 
sured such  right  must  be  clearly  expressed  in  the  policy  in  no 
uncertain  words.  The  right  of  an  autopsy  does  not  carry  with 
it  the  right  of  disinterment  weeks  after  burial. 

Same— 8am»— Same : 

Although  the  right  of  an  autopsy  carried  with  it  the  right  of 
exhumation  of  a  body,  such  right  must  be  exercised  promptly, 
and  then  not  to  satisfy  an  idle  curiosity;  it  must  appear  that 
the  disinterment  would  reveal  something  that  would  inure  to 
the  absolute  benefit  of  the  insurer. 

Same— Same — Same : 

An  insurer  is  not  entitled  to  an  exhumation  of  a  body  be- 
cause there  is  a  conflict  in  the  statements  of  physicians  as  to 
the  cause  of  death,  one  saying  that  it  was  a  broken  neck  and  the 
other  a  fracture  of  the  cervical  vertebra,  insurer  having  admit- 
ted in  its  pleadings  that  both  meant  the  same. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
American  National  Ins.  Co.  v.  Nuckols  (Tex.  C.  C.  A.) : 
187  Southwestern  Reporter   (August  9,  1916)   497. 

Policy — ^"Severance  at  or  above  the  Wrist": 

In  an  action  at  law,  instituted  by  the  insured  against  an  in- 
surance company  upon  an  accident  insurance  policy  which  pro- 
vides an  indemnity  in  the  sum  of  $500  "for  loss  of  either  hand 
by  complete  severance  at  or  above  the  wrist/'  the  insured  is 
not  entitled  to  a  recovery  under  such  provision,  when  the  evi- 
dence adducted  fails  to  show  a  complete  severance  of  the  hand 
at  or  above  the  wrist,  even  though  it  may  establish  that  the 
small  portion  of  the  hand  so  left  was  practically  of  no  use  or 
service  to  the  insured. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Continental  Casualty  Co.  v.  Bows  (Fla.  S.  C.) : 

72  Southern  Reporter   (August  12,  1916)    278. 

Standard  Form  of  PoWcy — Statute— -Unapproved  Riders: 

Subd.  A.  of  Sec.  107  N.  Y.  Ins.  Laws  as  amended  by  Ch.  155 
of  the  Laws  of  1913,  provides  that  no  policy  of  accident  or  health 
insurance  shall  be  issued,  until  a  copy  of  the  form  thereof  and 
of  the  classification  of  risks  and  the  premium  rate  pertaining 
thereto  have  been  filed  with  the  superintendent  of  insurance. 
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Heldy  That  the  purpose  of  this  statute  was  to  carry  out  the 
public  policy  of  this  state  to  take  control  of  the  forms  of  insur- 
ance contracts  and  prevent  insurance  companies  from  issuing 
any  form  of  policy  not  approved  by  the  superintendent  of  insur- 
ance. Held,  further*  That  the  attachment  of  a  war  rider  to  a 
form  of  policy  approved  by  the  superintendent  of  insurance  with- 
out obtaining  his  approval  of  such  rider  would  not  alter  the  con- 
tract in  the  form  approved,  the  attachment  of  the  rider  under 
such  circumstances  being  a  nullity. 

Same— Same— Same : 

Subd.  I  of  Sec.  107  of  the  N.  Y.  Ins.  Laws  as  amended  by  Ch. 
155  of  the  Laws  of  1913  provides:  "A  policy  issued  in  violation 
of  this  section  shall  be  held  valid  and  shall  be  construed  as  pro- 
vided in  this  section  and  when  any  provision  in  such  a  policy 
is  in  conflict  with  any  provision  of  this  section  the  rights,  duties 
and  obligations  of  the  insurer,  the  policyholder  and  the  bene- 
ficiary shall  be  governed  by  the  provisions  of  this  section.  Held, 
That  the  purpose  of  this  provision  was  to  preserve  the  policy 
but  not  to  the  extent  of  making  valid  its  parts  inserted  therein 
without  authority  of  the  law.  A  war  rider  having  been  attached 
without  being  approved  could  not  be  considered  as  a  part  of  the 
contract.  Only  so  much  of  the  contract  as  had  been  approved 
could  be  upheld  as  valid. 

Same— -Same— Same : 

Subd.  I  of  Sec.  107  is  not  limited  in  its  application  to 
changes  in  the  standard  provisions  mentioned  in  subdivisions 
C,  D  and  E  of  such  section.  On  the  contrary,  it  expressly  refers 
to  "any"  provisions  in  the  policy  which  are  in  conflict  with  any 
provision  of  Sec.  107. 

Same — Same — Same : 

Subd.  I  of  such  section  provides  for  a  penalty  in  case  of 
"Wilful  violation  of  the  provisions  of.  this  section."  Held,  That 
while  punishment  followed  only  a  "wilful"  violation  of  the  sec- 
tion, the  true  interpretation  of  subdivisions  I  and  L  is  that  if  the 
policy  is  issued  in  violation  of  Sec.  107,  wilfully  or  not,  the  il- 
legal part  of  the  policy  must  be  discarded  and  the  legal  parts 
retained  In  full  force,  and  If  the  illegal  parts  have  been  issued 
in  wilful  disobedience  of  the  law,  the  party  so  issuing  the  policy 
may  be  punished  under  Subd.  L. 

Same — Agreements  of  Assured — Public  Policy: 

That  the  assured  signed  a  war  rider,  the  form  of  which 
had  not  been  approved  by  the  superintendent  of  insurance  as  re- 
quired by  Sec.  107  N.  Y.  Ins.  Laws  as  amended,  did  not  make 
the  rider  legal;  the  parties  could  not  by  agreement  make  valid 
a  provision  of  the  policy  which  did  not  comply  with  the  law  and 
which  was  expressly  forbidden  by  law  under  Important  consid- 
erations of  public  policy. 

Same — Statute—Presumption : 

An  insurer  attaching  a  "war  rider,"  which  had  not  been  ap- 
proved by  the  superintendent  of  Insurance  in  accordance  with 
the  provisions  of  Sec.  107  N.  Y.  Ins.  Laws  as  amended,  must 
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have  known  that  such  war  rider  was  invalid;  hence,  it  cannot 
be  said  in  an  action  on  the  policy  where  death  was  due  to  a  risk 
undertaken  to  be  excluded  by  the  rider,  that  the  court  was 
granting  a  recovery  on  a  contract  that  the  parties  did  not  intend 
to  make. 

[Judgment  for   company   below.     Here   reversed   agrainst   com- 
pany.] 

Hopkins  v.  Connecticut  General  Life  Ins.  Co.  (N.  Y.,  App. 
Div.): 

160  New  York  Supplement  (August  14,  1916)  247. 

Policy — Loss  of  Eye— -Immediate  and  Continuous  Disability: 

The  policy  provided  for  specific  indemnity  for  loss  of  an  eye. 
It  contained  the  further  provision  "Part  I — If  such  bodily  injury 
alone  shall  directly  and  independently  of  all  other  causes,  im- 
mediately, continuously  and  totally  disable  a&d  prevent  the  in- 
sured from  performing  any  and  every  kind  of  a  duty  pertaining 
to  his  business  or  occupation,  and  if  during  the  period  of  such 
continuance  a  total  disability  shall  result  in  any  one  of  the 
losses  specified  in  Part  I  hereof  the  company  will  pay  the  sum 
specified  for  such  loss,  and  in  addition  will  pay  the  weekly  in- 
demnity," etc.  Insured  suffered  an  accidental  injury  to  one  of 
his  eyes  which  for  several  days  seemed  trivial  and  did  not  give 
him  much  concern  but  which  ultimately  caused  the  loss  of  sight. 
The  insurer  contends  that  since  the  accident  did  not  "imme- 
diately and  continuously"  disable  insured,  there  was  no  liability. 
Heldf  That  reading  the  policy  as  a  whole  it  was  Intended  to 
provide  for  two  modes  of  indemnity;  one,  the  payment  of  a  stipu- 
lated sum  for  the  loss  of  an  eye;  the  other  an  indemnity  In  the 
form  of  weekly  benefits.  The  use  of  the  words  "in  addition" 
clearly  indicates  the  distinction  to  be  observed  between  the 
terms  "disabled"  and  "loss."  Consequently  it  is  not  necessary 
that  the  accident  should  "immediately  and  continuously"  dis- 
able the  insured  to  entitle  him  to  recover  for  the  loss  of  his  eye. 

[Judgment  for  plaintiff  below.     Here  affir^ned  asrainst  company.] 

Clazton  V.  American  Casualty  Co.  (Cal.  D.  C.  A.) : 

158  Pacific  Reporter   (Au^st  14,  1916)    544. 

Action  on  Policy — Cause  of  Death — instructions: 

The  case  was  submitted  to  the  Jury  upon  special  issues,  one 
of  which  inquired  of  the  Jury  whether  insured's  death  was 
"caused  solely  through  external,  violent  and  accidental  means." 
In  lieu  of  the  issue  so  submitted  the  insurer  requested  the  court 
to  submit  to  the  Jury  whether  insured  died  because  "he  stuck  a 
nail  in  his  foot  and  it  was  said  the  injury  was  the  sole  cause  of 
his  death."  The  requested  charge  was  refused.  Held,  That  by 
the  refused  charge  the  plaintiff  could  have  recovered  only  if  as- 
sured's  death  resulted  from  sticking  the  nail  in  his  foot,  while  by 
the  policy  she  was  entitled  to  recover  if  death  resulted  from  the 
"effects"  of  sticking  the  nail  in  his  foot.  The  charge  was  prop- 
erly refused,  since  the  Jury  may  have  believed  that  his  death  did 
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not  result  from  sticking  the  nail  in  his  foot,  but  from  the  "effects 
resulting"  therefrom. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  insurer.] 
Commonwealth  Bonding  &  Cas.  Co.  v.  Hendricks  (Tex  C. 
C.  A.): 

187  Southwestern  Reporter  (August  16,  1916)   698. 

Policy — Place  of  Contract: 

A  policy  issued  in  the  City  of  St.  Louis  where  insured  re- 
sided and  in  which  city  he  subsequently  died,  is  to  be  intei> 
preted  in  connection  with  the  Mo.  Suicide  Statute. 

Same— Accidental  Meant — Suicide— Statute: 

The  policy  insured  against  death  resulting  from  accidental 
bodily  injuries.  Held,  That  the  policy  was  a  life  insurance  pol- 
icy within  the  meaning  of  the  Mo.  Suicide  Law.  Held,  further. 
That  while  it  is  <iifficult  to  perceive  on  what  principle  suicide, 
which  is  the  intentional  taking  of  one's  life,  may  be  said  to  be 
an  accident  within  the  terms  of  the  policy,  under  the  decisions 
of  Missouri  recovery  may  be  had  on  an  accident  policy  when 
death  results  from  the  act  of  the  insured  intentionally  taking  his 
own  life  as  though  it  occurred  through  accidental  means. 

[Judgment  for   company   below.     Here   reversed   against  com- 
pany.] 

Brunswick  v.  Standard  Ace  Ins.  Co.  (St.  Louis  C.  A.) : 

187  Southwestern  Reporter  (August  16.  1916)    802. 

Policy — "Passenger" — Definition: 

If,  as  a  fact,  the  car  was  standing  still,  with  its  door  open 
for  the  admission  of  passengers  and  while  it  was  so  standing 
insured  started  to  enter  same  with  the  intent  to  enter  and  ride 
as  a  passenger,  he  was  a  passenger  within  the  eye  of  the  law 
although  the  employe  of  the  railway  company  closed  the  door 
upon  him  before  he  had  fully  entered  such  door.  The  word 
"passenger"  in  the  policy  is  to  be  given  the  ordinarily  accepted 
meaning;  that  is,  if  the  assured  could  be  classified  as  a  passenger 
in  an  action  against  the  carrier  he  would  likewise  be  deemed  a 
passenger  under  the  terms  of  the  policy. 

Same — Same— "In  or  On": 

The  policy  provided  for  double  indemnity  if  the  assured  suf- 
fered injury  while  "in  or  on"  a  car  used  for  the  carriage  of 
passengers.  Held,  That  the  policy  required  the  passenger  to 
be  at  least  on  the  steps  of  the  car,  and  an  instruction  that  if 
insured  "had  actually  gotten  on  the  steps  of  said  car  and  was 
standing  thereon  when  he  was  caused  to  fall,"  he  was  a  pas- 
senger, was  correct. 

Action  on  Policy — Penalty — Evidence: 

Under  7,068  R.  S.  Mo.  1909,  providing  for  penalty  and  attor- 
ney's fees  for  vexatious  refusal  to  pay,  the  plaintiff  may  intro- 
duce evidence  as  tending  to  show  vexatiousness  although  such 
evidence  was  not  necessary  or  proper  for  the  purpose  of  estab- 
lishing a  right  of  recovery  on  the  policy. 
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Same — Same — Pleading: 

Under  such  statute,  If  the  plaintiff  desires  to  recover  pen- 
alty, there  must  be  appropriate  allegations  in  the  petition  show- 
ing said  claim  and  said  allegation  must  be  sustained  by  proof. 

Same— -Same— -Question  for  Jury: 

Where  the  issue  as  to  damages,  under  such  statute,  is  not 
made  out  by  proper  proof,  the  issues  should  be  taken  from  the 
jury,  but  if  there  is  any  evidence  of  vexatiousness  the  issue 
should  be  submitted  to  the  Jury. 

Same — Same — Evidence  Considered: 

In  answer  to  the  complaint  the  defendant  pleaded  settle- 
ment, to  which  plea  a  reply  of  fraud  was  filed.  Subsequently 
the  insurer  filed  another  plea  in  which  it  did  not  set  up  settle- 
ment, but  denied  liability.  The  plaintiff  proved  these  pleadings 
on  the  theory  that  they  tended  to  show  vexatious  delay  In  pay- 
ment. Held,  That  this  evidence  was  competent  on  that  issue. 
[Judgment  for  plaintiff  below.  Here  afiirmed  against  company.] 
Fay  V.  Aetna  Life  Ins.  Co.  (Mo.  S.  C.) : 

187  Southweatern  Reporter  (August  23,  1916)   861. 

Policy — Accidental  Means — Sunstroke: 

A  policy,  insuring  against  death  from  bodily  injuries  caused 
from  external,  violent  and  accidental  means,  provided:  "It  sun- 
stroke, freezing  or  hydrophobia  due  in  either  case  to  external, 
violent  and  accidental  means  shall  result  independently  of  all 
other  causes  in  the  death  of  the  assured  within  90  days  from  date 
of  exposure  or  infection  the  company  will  pay  said  principal 
sum."  Insured  was  a  railroad  fireman.  He  suffered  a  sunstroke 
following  exposure  to  the  sun  and  to  the  heat  of  his  engine  while 
in  pursuance  of  his  duties.  Held,  That  there  was  nothing  in  the 
evidence  to  show  that  death  was  caused  under  such  circum- 
stances as  to  render  the  company  liable. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Continental  Casualty  Co.  v.  Pittman  (Ga.  S.  C.) : 

89  Southeastern  Reporter   (September  23,  1916)   716. 

Action  on  Policy — Release — Dispute: 

The  evidence  shows  that  the  company  denied  liability  and 
offered  a  specified  sum  in  compromise  of  the  claim  against  It, 
and  that  the  claimant  with  full  knowledge  of  the  fact  that 
the  offer  was  made  in  compromise  of  a  disputed  claim  accepted 
the  amount  offered  in  compromise  and  gave  a  release  in  full. 
Held,  That  this  was  all  that  was  necessary  to  make  the  settle- 
ment binding.  It  was  not  necessary  that  the  claimant  should 
have  known  of  the  specific  grounds  upon  which  the  company 
denied  its  liability. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

McDonald  v.  Aetna  Life  Ins.  Co.  (Tex.  C.  C.  A.) : 

187  Southwestern  Reporter  (August  28,  1916)  1006. 
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Application — Misrepresentation — Statute: 

In  an  action  on  an  accident  policy  Sec.  3,300  Gen.  St.  Minn. 
1913  relating  to  misrepresentations,  applies,  rather  than  Sec. 
1,639  to  policies  issued  "without  previous  medical  examination." 

Action  on  Poiicy — inconsistent  Defenses — Election : 

In  an  action  on  an  accident  policy  for  death  resulting 
through  accidental  means,  the  defendant  alleged  that  the  death 
was  caused  by  suicide,  and,  further,  that  it  was  caused  by  the 
beneficiary.  The  court  denied  the  plaintiff's  motion  that  the 
defendant  be  required  to  elect  upon  which  claim  it  would  rely 
upon  the  ground  that  the  two  were  inconsistent.  The  ruling 
was  correct.  The  general  rule  relative  to  inconsistent  defenses 
will  not  be  applied  in  a  case  like  this,  so  as  to  prevent  a  merito- 
rious defense  or  work  manifest  injustice. 

Same — Cause  of  Death — Burden  of  Proof: 

In  an  action  on  an  accident  policy  the  issue  is  upon  the 
question  of  accident,  and  the  affirmative  is  upon  the  plaintiff. 
Such  claims  as  those  named  may  be  shown  under  a  general 
denial  in  disproof  of  accident.  They  are  not  affirmative  defenses 
like  misrepresentation  or  breach  of  warranty,  nor  are  they  af- 
firmative defenses  based  upon  an  exception,  as,  for  instance, 
suicide  in  a  straight-life  policy.  The  affirmative  issue,  upon 
which  the  right  of  recovery  rests,  is  upon  the  fact  of  accident 

Sa  me— Sam»— Same : 

In  such  action  the  burden  of  proving  that  the  death  of  the 
Insured  was  caused  by  a  third  person,  not  the  beneficiary,  this 
constituting  an  accident  within  the  meaning  of  the  policy,  is 
upon  the  plaintiff. 

[Order  granting  new  trial  after  verdict  for  defendant  from  which 
defendant  appeals.  Here  reversed  in  favor  of  defend- 
ant] 

McAlpine  v.  Fidelity  &  Casualty  Co.  (Minn.  S.  C.) : 

168  Northwestern  Reporter  (August  26.  191S)  967. 

Criminal  Law — Fraudulent  Proof  of  Claim — Statute: 

Sees.  48  and  49  Cal.  Penal  Code,  relating  to  the  presentment 
of  false  proofs  in  support  of  claims  upon  insurance  policies,  have 
reference  only  to  claims  upon  policies  of  insurance  on  property* 
and  the  presentment  of  false  proof  in  support  of  a  claim  upon  a 
policy  of  accident  insurance  is  not  punishable  under  such  sec- 
tions. 

[Writ  of  habeas  corpus  granted.] 

Ex  Parte  WUson  (Cal.  D.  C.  A.) : 

168  Pacific  Reporter  (August  28.  1916)  1060. 

Action  on  Poiicy — Suicide— Burden  of  Proof: 

The  burden  of  proving  that  the  insured  committed  BUicide 
rests  on  the  insurer. 

f  Same— Same— -Evidence  Considered: 

I  Insured  after  having  lost  money  at  gambling  purchased  a 

V  revolver  and  proceeded  to  the  place  where  he  had  lost  the  money 
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with  the  stated  intention  of  getting  it  back.  He  had  made  the 
statement  that  if  he  did  not  get  the  money  he  was  going  to  kill 
somebody  and  kill  himself.  On  making  demand  the  money  was 
returned  to  him.  While  in  the  act  of  getting  the  money  back  one 
of  the  men  turned  and  ran  followed  by  insured.  There  was  an 
exchange  of  shots  between  the  two  and  insured  fell  mortally 
wounded.  The  evidence  does  not  make  it  clear  whether  insured 
or  the  other  man  fired  the  first  shot.  Held,  That  the  Jury  were 
justified  under  this  evidence  in  finding  that  the  company  had  not  y 
met  the  burden  of  proving  that  death  was  due  to  suicide.  -^ 

Same — Cause  of  Death — Burden  of  Proof: 

In  an  action  on  a  policy  of  accident  insurance  the  burden 
rests  on  the  plaintiff  to  show  that  death  resulted  through  acci- 
dental means. 

Same — Cause  of  Death — Burden  of  Proof: 

It  was  not  encumbent  upon  the  insurer  to  negative  accident. 
Same— -Death  Resulting  from  Encounter — Liability  of  insurer: 

The  death  of  the  insured  having  occurred  as  above  set  out 
there  could  be  no  recovery,  as  his  death  was  not  accidental  but 
was  the  natural  and  probable  consequence  of  his  own  voluntary 
acts. 

Same — Rule  of  Construction — Instruction: 

An  instruction  stating  the  rule  for  interpreting  exceptions  in 
a  policy  of  insurance  was  improper,  the  construction  of  the  con- 
tract being  a  matter  of  law  for  the  court  rather  than  the  Jury. 

Same — Cause  of  Death — Burden  of  Proof: 

The  presumption  that  a  violent  death  is  the  result  of  accident 
does  not  impair  the  force  of  the  rule  that  the  plaintiff  in  suing 
on  a  policy  of  accident  insurance  must  show  as  a  part  of  her 
case  that  the  injuries  resulting  in  death  were  effected  by  acci- 
dental means. 

Sam  e— Same— Same : 

An  instruction,  where  the  defense  of  suicide  had  been  made, 
that  the  burden  rested  upon  the  insurer  to  prove  such  defense  by 
a  preponderance  of  evidence,  should  have  been  limited  to  the  de- 
fense of  suicide,  and  was  erroneous  in  so  far  as  it  might  have 
been  understood  to  apply  to  the  defense  that  the  death  was  not 
due  to  accidental  means. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Postler  V.  Travelers  Ins.  Co.  (Cal.  S.  C.) :  >   ' 

158  Pacific  Reporter  (Auffust  28,  1916)  1022.  I 

Policy — Countersigning — Waiver: 

A  clause  in  an  Insurance  policy,  providing  that  the  contract 
of  insurance  "shall  not  be  valid  until  countersigned  by"  the  agent 
of  the  company  at  the  place  where  Uie  insured  resides,  may  be 
waived;  and,  if  the  policy  of  insurance  be  otherwise  duly  exe- 
cuted and  valid,  it  will  be  binding  upon  the  company.  Allega- 
tions, to  the  effect  that  the  company  delivered  the  policy  and  re- 
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ceived  the  policy  fee  and  premium  provided  by  the  policy  to  be 
paid,  and  that  the  company  had  treated  the  inaured  as  a  policy- 
holder in  mailing  a  postal  card,  informing  him  as  to  the  rules  of 
the  company  with  respect  to  payment  of  monthly  premiums,  were 
sufficient  to  authorize  the  conclusion  that  the  company  waived 
the  necessity  of  the  signature  of  the  local  agent 
Same— -Premium — ^Time  of  Payment: 

The  policy  provided  that  the  premiums  should  be  paid  on 
the  first  of  each  month.  It  was  alleged  that  certain  premiums 
had  been  paid,  and  that  the  company  had  notified  the  insured 
that  the  premiums  would  be  accepted  if  made  by  the  eighth  of 
the  month.  The  insured  was  injured  on  the  sixth  of  the  month, 
and  died  on  the  eighth.  On  the  seventh,  the  insured  sent  to  the 
company  the  premium  with  the  card  containing  the  notice,  and 
when  delivered  at  the  office  those  in  charge  tore  up  the  card  and 
refused  to  receive  the  premium.  Held^  That  the  allegations  with 
respect  to  notice  by  the  company  of  extension  of  time  for  pay- 
ment of  premiums  and  tender  of  premiums  within  the  time  were 
sufficient  to  charge  that  the  insured  was  not  in  arrears  on  the 
matter  of  payment  of  premiums.  Held,  further.  That  there  being 
no  evidence  to  sustain  the  averment  of  an  extension  of  time  or  to 
show  authority  on  behalf  of  the  soliciting  agent  to  extend  time 
for  payment  of  premium,  the  company  was  not  liable. 

[Judgrment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Rogers  v.  American  National  Ins.  Co.  (Ga.  S.  C.) ; 

American  Nat  Ins.  Co.  v.  Rogers: 

89  Southeastern  Reporter  (September  16,  1916)  700. 

Policy— "Accidental"— Intentional  Injuries: 

A  policy  provided  that  it  did  "not  cover  any  injury  fatal  or 
otherwise  intentionally  inflicted  by  *  ♦  *  any  other  per- 
son." Insured  died  from  the  result  of  a  blow  on  the  head  in- 
tentionally inflicted  by  another.  Held,  That  while  the  blow 
which  insured  received,  and  his  death  resulting  therefrom,  was 
"accidental,"  within  the  meaning  of  that  word  as  used  in  the 
policy,  there  could  be  no  recovery,  as  death  under  the  circum- 
stances stated  was  within  the  exception,  and  this  is  so  regard- 
less of  whether  or  not  the  assailant  intended  to  kill  insured. 
Same — Rule  of  Construction: 

While  it  is  true  that  in  the  construction  of  insurance  con- 
tracts that  interpretation  must  be  adopted  which  is  most  favor- 
able to  insured,  yet  this  is  only  where  there  is  room  for  con- 
struction. If  words  are  used  which  clearly  indicate  the  inten- 
tion of  the  parties,  effect  must  be  given  thereto.  Courts  have 
no  more  right  to  remake  insurance  contracts  than  any  others. 

[Judgment  for  company  below.   Here  affirmed  in  favor  of  com- 
pany.] 

Strother    v.    Business    Men's    Ace.    Assn.    (Kansas    City 
C.  A.) : 

188  Southwestern  Reporter  (October  8,  1916)  S14. 

Policy — Premiums — Payment: 

The  policy  provided:  "If  agent  fails  to  call  for  dues  all 
policyholders   are   required   to   remit   their   premiums   to   the 
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nearest  office  of  the  company  or  forfeit  what  they  have  paid  the 
company."  Held,  That  the  fact  that  the  insured  had  paid  pre- 
miums before  or  at  the  time  they  fell  due,  to  agents  or  collec- 
tors of  the  company,  would  not  relieve  her  from  the  obligation 
to  remit  such  premiums  directly  to  the  nearest  office  of  the 
company  where  no  agent  of  the  company  called  for  or  demanded 
the  payment  of  them  when  due. 

[Judgment  for  company  below.  Here  affirmed  in  favor  of  com- 
pany.] 

Favors  v.  Bankers*  Life  &  Health  Ins.  Co.  (Ga.  C.  A.) : 

89  Southeastern  Reporter  (October  14,  1916)   1048. 

Action  on  Policy — Complaint — Voluntary  Averments: 

A  statute  authorizing  the  general  plea  of  performance  of 
conditions  precedent,  it  was  not  necessary  for  the  plaintiff  in 
an  action  on  an  insurance  policy  to  plead  more  than  that  her 
decedent  had  a  described  certificate;  and  that  all  conditions 
thereof  had  been  complied  with.  While  this  is  .so,  where  the 
plaintiff  alleges  more  she  must  take  the  consequences  of  her 
volunteer  pleading.  If  what  is  admitted  by  voluntary  pleading 
avoids  a  recovery,  demurrer  to  the  complaint  will  defeat  her. 

Policy — "Voluntary  or  Involuntary  Taking  of  Poison": 

The  policy  excepted  death  "resulting  from  the  voluntary  or 
involuntary  taking  of  poison."  Held,  That  the  words  that  single 
out  the  voluntary  or  involuntary  taking  of  poison  were  put  into 
the  contract  by  the  company  and  it  must  be  assumed  that  they 
were  intended  to  be  effective,  and  state  the  exemptions  of  the 
company  to  the  uttermost  extent  intended.  Therefore,  they 
cannot  mean  that  the  naked  fact  of  death  by  poison  absolves 
from  liability.  It  must  have  been  intended  there  could  be  some 
deaths  from  poison  for  which  the  company  would  be  liable.  Had 
it  been  the  intention  that  the  mere  fact  that  death  was  due  to 
poison  defeated  recovery,  a  statement  that  the  defendant  was 
not  liable  if  death  so  resulted  would  have  been  plenary  and 
covered  any  death  from  poison,  no  matter  how  caused.  If  that 
was  the  intent,  it  is  peculiar  it  should  be  effectuated  by  a  pro- 
vision that  there  should  be  an  exemption  if  the  poison  was 
taken  voluntarily  or  involuntarily,  which  was  merely  the  stating 
of  part  where  all  was  intended. 

[Demurrer  to  petition  Buatained  below.  Affirmed  on  appeal  (152 
N.  W.  617.).  Here  on  rehearing  reversed  against  com- 
pany.] 

Riley  v.  Interstate  Business  Men's  Ace.  Ass'n  (Iowa  S.  C.) : 

169  Northwestern  Reporter  (October  20,  1916)   203. 

Policy — Other  insurance— Measure  of  Recovery: 

The  policy  provided:  "If  the  member  shall  carry  other 
accident  insurance  *  *  *  this  association  shall  only  be 
liable,"  etc.  Held,  That  this  provision  did  not  relate  to  the 
time  of  the  application,  but  covered  the  life  of  the  policy,  so 
that  where  insured  subsequent  to  the  date  of  application  pro- 
cured other  insurance  his  recovery  under  the  policy  sued  on 
was  limited  as  provided  therein. 
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Same — Rule  of  Construction: 

Where  two  clauses  of  a  contract  are  in  conflict  with  each 
other  the  latter  must  give  way  to  the  former. 

Same— -Measure  of  Recovery — Contract  Construed: 

The  policy  provided  for  the  payment  of  $.5,000  in  case  of 
accidental  death.  In  a  later  provision  it  was  provided:  "If 
the  member  shall  carry  any  other  accident  insurance  •  •  • 
this  association  shall  only  be  liable  for  such  proportion/'  etc. 
Heldy  That  the  latter  clause  was  not  repugnana  to  the  first 
clause,  but  both  should  be  read  together. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Dustin  V.  Interstate  Business  Men's  Ass'n  (S.  D.  S.  C): 

159  Northwestern  Reporter  (October  27,  1916)  895. 
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Policy — Peril  of  Capture— Constructive  Total  Lom: 

The  policy  covering  a  cargo  aboard  a  German  ship  bound  for 
Hamburg  was  insured  against  the  usual  perils,  including  "men 
of  war  •  •  •  enemies  •  •  •  takings  at  sea,  arrests,  re- 
straints, and  detainments  of  all  kings,  princes,"  etc.  Learning 
that  war  had  commenced  between  Great  Britain  and  Germany, 
the  master  put  into  a  neutral  port  to  avoid  the  risk  of  capture, 
the  commercial  venture  insured  being  thereby  destroyed.  There- 
upon notice  of  abfuidonment  was  given  and  claim  made  as  for  a 
total  loss.  Held,  That  although  to  constitute  a  loss  by  capture 
actual  capture  was  not  necessary,  the  risk  of  capture  must  have 
been  eminent,  the  putting  into  a  neutral  port  to  avoid  capture 
before  the  ship  had  gone  into  the  zone  of  immediate  danger  could 
not  be  regarded  as  one  of  the  perils  insured  against. 

[Judgment  for  insurer.] 

Becker,  Gray  &  Co.  v.  London  Assur.  Corp.  (K.  B.  Dlv.) : 

(1915)  3  King's  Bench  (The  Law  Reports,  November 
1)  410. 

Policy — Rider — Contract: 

To  the  policy  was  attached  a  rider  at  the  end  of  which  it 
was  provided  that:  "The  terms  and  conditions  of  this  form  are 
to  be  regarded  as  substituted  for  those  of  the  policy  to  which  it 
is  attached;  the  latter  being  hereby  waived."  Held,  That  the 
terms  and  conditions  of  the  contract  of  the  parties  must  be  drawn 
from  the  rider,  which,  by  the  terms  of  the  latter,  was  substi- 
tuted for  the  policy. 

Same — Seaworthiness — Presumption: 

Ordinarily  seaworthiness  at  the  inception  of  a  risk  is  pre- 
sumed but  where  a  vessel  without  being  subjected  to  any  stress 
of  weather  founders,  the  burden  of  showing  seaworthiness  is  cast 
upon  the  assured. 

Same— Same — Warranty : 

Except  in  cases  when  at  the  inception  of  the  risk  the  vessel 
is  at  sea,  there  is  an  implied  warranty  of  seaworthiness  in  time 
policies. 

Same — Same — Same: 

The  technical  warranty  of  seaworthiness  is  satisfactory  as  a 
condition  precedent  if  at  the  inception  of  the  risk  the  vessel  be 
staunch,  strong,  and  properly  equipped  and  prepared  to  meet 
the  ordinary  perils  of  the  adventure  in  contemplation. 

Same — Same — Breach  of  Implied  Warranty: 

Where  insured  caused  no  examination  or  test  of  the  boat's 
appliances  to  be  made  either  before  or  at  once  after  launching 

(881) 
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and  did  not  have  an  anchor  watch  or  caretaker  on  board  until 
it  was  found  that  she  was  in  a  seaworthy  condition,  and  by  such 
care  the  sinking  of  the  vessel  would  have  been  averted  there 
was  such  negligence  on  the  part  of  the  assured  as  would  pre- 
vent his  recovery. 

Same — Breach  of  Warranty — Recovery  of  Premium: 

Where  a  policy  has  once  attached  and  the  risk  is  entire, 
there  can  be  no  recovery  of  the  premium  where  insured's  recov- 
ery is  avoided  by  reason  of  breach  of  warranty. 
[Judgment  for  insurer.] 

Plummer  v.  Insurance  Co.  of  North  America  (Me.  S.  J.  C.) : 
95  Atlantic  Reporter  (December  2,  1916)  605. 

Payment  of  Loss — Subrogation — Basis  of  Valuation: 

A  ship  was  Insured  for  45,0001.  on  an  agreed  value  of  45,- 
0001.,  which  amount  the  insurer  paid  as  for  a  total  loss  on  the 
sinking  of  the  ship.  In  an  action  between  the  owner  of  the  in- 
sured ship  and  the  owner  of  the  ship  with  which  it  collided,  both 
ships  were  held  to  blame,  and  the  owners  of  the  insured  ship 
were  held  entitled  to  recover  from  the  owners  of  the  assured 
ship  five-twelfths  only  of  their  loss  for  the  purposes  of  which 
the  actual  value  of  the  ship,  65,0001.,  was  taken  as  a  baais  for 
settlement,  and  the  insured  received  five-twelf^s  of  that  sum. 
Held,  That  as  the  amount  recivered  by  the  Insured  did  not  ex- 
ceed the  amount  paid  by  the  insurer  the  insurer  was  entitled  to 
the  whole  amount  recovered  by  the  insured,  notwithstanding  the 
recovery  by  the  Insured  was  based  on  a  higher  valuation  than 
that  agreed  upon  in  the  policy. 

[Judgment  for  insurer  below.     Here  affirmed   in  favor  of  in- 
surer.] 

Thames  &  Mersey  Marine  Ins.  Co.  v.  British  and  Chilian 
Steamship  Co.  (Eng.  C.  A.): 

[1916]   1  King's  Bench   (The  Law  Reports,  Januaiy 
1)   80. 

Policy — Declaration  of  Intereat — Warranty: 

A  floating  policy  against  the  usual  marine  risks  provided: 
"Declarations  of  interest  to  be  made  to  this  society's  agent  at 
port  of  shipment  where  practicable  or  agent  in  London  or  Perth 
as  soon  as  possible  after  sailing  of  yessel  to  which  interest  at- 
taches'*. The  declaration  was  not  made  as  soon  as  possible. 
Held,  That  the  provision  as  to  the  making  of  the  declaration 
was  a  promissory  warranty,  it  being  material  as  affecting  the  re- 
insurance of  the  risk  assumed,  and  the  failure  of  the  insured  to 
comply  therewith  avoided  liability. 

[Judgment  for  Insured  below.     Here  reversed  in 'favor  of  in- 
surer.] 

Union  Ins.  Soc.  v.  G^eorge  Wills  &  Co.  (Eng.  P.  C.) : 

(1916)    Appeal  Cases   (The  Law  Reports   (February 

Policy— Risk— Perils  of  the  Sea: 

Damage  due  to  the  fall  of  a  boiler,  which  was  being  lowered 
by  a  floating  steam  crane  into  the  hold  of  a  ship  lying  in  dock. 
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caused  by  the  breaking  of  a  part  of  the  crane's  tackle,  is  not 
covered  by  a  time  policy  of  marine  insurance  in  the  ordinary 
form  with  the  Institute  Time  Clauses  attached. 

[Judfl^ent  for  underwriters  below.     Here  affirmed   In  favor  of 
Underwriters.] 

Stott  (Baltic)  Steamers  Ltd.  v.  Marten  et  al.  (Eng.  H.  L.) : 

(1916)  Appeal  Cases  (The  Law  Reports,  April  1)  304. 

Policy-^Restraint  of  Princes — Declaration  of  War — Total  Loss: 

Two  British  vessels  laden  with  merchandise  for  sale  in  Ger- 
many, belonging  to  British  merchants  were  in  transit  when  the 
European  war  broke  out.  The  vessels  were  then  directed  to 
proceed  to  British  ports  which  they  did.  The  cargo  owners 
stored  their  goods  and  gave  notice  of  abandonment  claiming 
constructive  total  loss.  The  perils  insured  against  included  re- 
straints of  Princes.  Held,  That  the  loss  was  directly  caused  by 
the  declaration  of  war  which  was  a  restraint  of  Princes  within 
the  meaning  of  the  policy.  Held,  further.  That  there  was  a  con- 
structive total  loss,  and  the  owners  were  entitled  to  recover. 

Same— Constructive  Total  Loss — Statute: 

The  rule  that,  where  goods  are  insured  by  a  marine  policy  at 
and  from  the  port  of  lading  to  the  port  of  destination,  the  frus- 
tration of  the  voyage  by  the  detention  of  the  goods  for  an  indefi- 
nite time  by  a  peril  insured  against,  entitles  the  owner,  on  giv- 
ing notice  of  abandonment,  to  recover  as  for  a  constructive  total 
loss  has  not  been  altered  by  the  Marine  Insurance  Act,  1906 
(Eng.)  and  still  prevails. 

[Judgment  for  assured  below.    Here  affirmed  against  insurer.] 
British  and  Foreign  Marine  Ins.  Co.,  Ltd.  v.  Samuel  San- 
day  &  Co.  (Eng.  H.  of  L.) : 

(1916)  Appeal  Cases  (The  Law  Reports,  May  1)  660. 

Policy — ''Particular  Average": 

By  the  use  of  the  term  "particular  average"  is  meant  a  par- 
tial loss  as  distinguished  from  a  total  loss  or  a  general  average 
loss. 

Same — ^"General  Average": 

A  "general  average"  loss  is  the  amount  lost  to  the  owner 
of  the  ship,  cargo,  freight,  or  other  interest,  by  any  voluntary 
sacrifice  made  or  extraordinary  expense  incurred  for  one  interest 
for  the  benefit  of  all. 

Same — ^"Constructive  Total  Loss": 

Under  the  American  rule,  there  is  a  constructive  total  loss, 
although  not  actually  total,  when  the  insured  has  the  right  to 
abandon  the  vessel,  and  this  right  inures  to  him  if  the  cost  of 
saving  and  repairing  exceeds  one-half  her  value  when  repaired, 
in  which  case  the  owner  by  giving  the  underwriter  notice  of 
abandonment  may  surrender  his  vessel  and  claim  for  a  total 
loss.  By  the  English  rule  it  is  only  so  when  such  costs  exceed 
the  full  value. 
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Same— <<Actual  Total  Lom": 

There  is  an  actual  total  losa  when  the  subject  matter  is 
wholly  destroyed  or  lost  to  the  assured,  or  where  there  remains 
nothing  of  value  to  be  abandoned. 

Same — "Free  from  Particular  Average": 

"Particular  average"  means  partial  loss  and  "free  of  par- 
ticular average"  is  equivalent  to  "against  total  loss  only." 

Same — "Free  of  Particular  and  General  Average": 

Under  a  policy  upon  a  vessel,  and  not  upon  memorandum 
articles  containing  the  provision  "free  of  particular  and  general 
average,"  it  was  not  necessary  to  show  an  actual  total  loss  to 
entitle  the  insured  to  recover;  the  insurer  was  liable  upon  the 
showing  of  a  constructive  total  loss. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  comi>any.] 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Beacham  (Md.  C.  A.) : 
97  AtlanUc  Reporter  (June  29,  1916)  708. 

Policy— "Men  of  War"— Reatraint  of  Princes: 

The  termination  of  a  voyage  by  putting  into  a  neutral  port 
to  avoid  capture  before  the  ship  had  gone  into  tJie  zone  of  peril 
and  before  being  chased  by  any  hostile  cruiser,  although  the 
peril  of  capture  had  the  voyage  been  continued  was  great, 
thereby  destroying  the  commercial  venture  insured,  could  not 
be  regarded  as  a  loss  proximately  caused  by  "men  of  war"  and 
that  therefore  "restraint  of  princes"  was  not  the  proximate  cause 
of  loss. 

[Judgrment   for  insurer  below.     Here  affirmed   in  favor   of  In- 
surer.] 

Becker,  Gray  &  Co.  v.  London  Assur.  Corp.  (Eng.  C.  A.) : 

(1916)    2  King's  Bench   (The  Law  Reports,  July  1) 
156. 


Policy — Construction — Liberties    as    per    Contract    of    Affreight- 
ment: 

Plaintiff,  desiring  to  ship  a  motor  car,  employed  the  defend- 
ant packing  company  to  pack  and  ship  same,  and  to  obtain  in- 
surance against  all  risks  and  breakage.  The  defendant  company 
instructed  the  third  party,  Murray,  to  effect  a  policy  of  insurance, 
which  was  done,  the  policy  being  in  the  ordinary  Lloyd's  form 
with  the  Institute  Cargo  Clause  attached.  No.  4  of  which  is  as 
follows :  "Held  covered  at  a  premium  to  be  arranged,  in  case  of 
deviation  or  change  of  voyage  or  of  any  omission  or  error  in  the 
description  of  the  interest,  vessel  or  voyage";  and  No.  7  provid- 
ing: "Including  all  liberties  as  per  contract  of  affreightment" 
The  bill  of  lading  specified  that  the  car  was  shipped  "at  shipper's 
risk"  and  authorized  shipment  on  deck.  Murray  informed  the 
shipping  agents  that  no  increase  of  premium  would  be  required 
in  consequence  of  shipment  under  these  terms.  Held,  That  as 
no  underwriter  would  in  fact  accept  the  risk,  shipped  on  such 
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terms,  without  increase  of  the  premium,  the  risk  was  not  cov- 
ered under  the  clauses  quoted  and  the  third  party  was  responsi- 
ble in  damages. 

[Judgment  for  plaintiff,  and  judgment  for  the  defendants  against 

the  third  party.] 
Hood  Y.  West  End  Motor  Car  Packing  Co.  (E.  J.  Murray 
third  party)  (Eng.  C.  A.) : 

[1916]  2  Kin^s  Bench  (The  Law  Reports,  September 
1)  896. 

Policy — Payment  of  Loas — Reimbursement: 

A  shipper  insured  a  cargo  under  agreement  with  the  ship 
owner  that  the  cost  of  insurance  should  be  advanced  by  the  for- 
mer as  against  the  freight.  Held,  That  on  destruction  of  the 
proi>erty  and  payment  by  the  insurer  it  could-  not  recover  the 
amount  paid  from  the  ship  owner  as  the  insurance  was  for  the 
latter's  benefit 

[Decree  for  ship  owner  below.    Here  affirmed  against  insurer.] 
Fireman's  Fund  Ins.  Co.  v.  Globe  Navigation  Co.  et  al.  (XJ. 
S.  C.  C.  A..  9th  Cir.)  : 

284  Federal  Reporter  (October  6,  1916)  278. 
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Alien  Enemy — Policies  Pledged  as  Security — Statute: 

An  application  to  vest  policies  of  life  assurance  deposited 
with  an  enemy  as  security  may  not  be  maintained,  under  the 
"Trading  with  the  Enemy  Amendment  Act,"  1914  (Btog.),  by  the 
assured's  trustee  in  bankruptcy. 
[Application    dismissed.] 
In  re.  Ruben  (Ch.  Diy.) : 

[1915]  2  Chancery  (The  Law  Reports,  October  1)  313. 

Taxation— Statute— Val  id  ity : 

Ch.  80,  Laws  Miss.  1902,  authorizing  the  board  of  levy  com- 
missioners to  levy  a  privilege  tax  provides  in  part  as  follows: 
*'Any  person  or  corporation  desiring  to  enjoy  any  of  the  privi- 
leges levied  as  aforesaid  •  •  •  shall  first  pay  the  tax  as  pre- 
scribed to  the  collector  of  the  taxes  for  the  county  wherein  the 
privilege  is  to  be  exercised."  In  pursuance  of  the  statute  the 
board  of  levy  commissioners  passed  an  ordinance  imposing  a 
tax  of  2V^  per  cent,  on  gross  earnings  of  insurance  companies 
less  return  premiums.  Held,  That  the  law  authorizing  the  im- 
position of  a  privilege  tax  contemplated  only  a  tax  payable  in 
advance  and  since  the  tax  imposed  by  the  ordinance  of  the 
board  of  levy  commissioners  could  not  be  known  or  paid  in 
advance  such  ordinance  was  invalid. 

[Judgment   for  insurer  below.     Here  affirmed   in   favor  of   in- 
surer.] 
Johnston,  State  Revenue  Agent  v.  Hartford  Fire  Ins.  Co. 
(Miss.  S.  C.) : 

69  Southern  Reporter   (November  6»  1916)    686. 

Physicians'  Liability  Policy— ''While  Acting  under  Assured's  in- 

struct  ions": 

The  policy  insured  against  liability  arising  out  of  the  "mis- 
take or  malpractice  by  any  assistant  in  the  employ  of  assured 
while  acting  under  the  insured's  instructions."  One  of  Insured's 
assistants  made  a  mistake  in  diagnosis  on  account  of  which  a 
Judgment  for  damages  was  attained  against  insured.  The  diag- 
nosis and  treatment  of  the  case  was  left  wholly  to  the  assist- 
ant, the  assured  appearing  to  have  had  no  knowledge  of  the 
particular  case,  the  assistant  acting  according  to  previous  gen- 
eral instructions.  Held,  That  the  Insurer  was  not  liable  as  it 
could  not  be  said  that  the  assistant  was  "acting  under  the  in- 
sured's instructions"  within  the  meaning  of  the  policy. 
Same— Rule  of  Construction: 

Policies  of  insurance  like  other  contracts  should  be  con- 
strued so  as  to  give  effect  to  the  intention  and  express  language 
of  the  parties. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Seay  v.  Georgia  Life  Ins.  Co.  (Tenn.  S.  C.) : 

179  Southwestern  Reporter  (November  10,  1916)  312. 

1910— Mi80.-1  (887) 
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Sale    of    Stock— Conslderntion — Executory    Contract— Condition 

Precedent: 

Plaintiff  agreed  to  sell  and  defendant  agreed  to  buy  certain 
shares  of  capital  stock  of  a  fire  insurance  company,  the  "time 
of  purchasing  to  be  before  December  20,  1911,  optional  with  the 
said  S,"  the  defendant.  Held,  That  the  mutual  covenant  of  the 
parties  constituted  adequate  consideration,  the  one  for  the 
other.  Held,  further.  That  the  contract  was  but  an  executory 
contract  for  sale  under  which  title  remained  in  the  seller. 
Held,  further,  That  only  a  proper  and  timely  tender  of  the  stock 
by  the  seller  could  conclude  the  contract  and  pass  title  to  the 
buyer,  and  that  the  mere  arrival  of  December  20,  1911,  was 
Insufficient.  Held,  further,  That  the  act  of  the  seller  in  sign- 
ing his  name  in  blank  to  assignmenta  on  the  back  of  the  stock 
certificates  and  returning  same  to  his  private  box,  not  advis- 
ing the  buyer  thereof  was  insufficient  to  vest  title  in  the  buyer 
or  consummate  the  sale. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant.] 

Tuthill  V.  Sherman  (S.  D.  S.  C): 

154  Northwestern  Rei)orter  (November  12,  1916)  518. 

Workmen's   Compensation — Injury   In   Course  of   Employment — 
Evidence  Considered: 

Where  a  mill  superintendent,  as  a  part  of  his  general  duties 
and  in  accordance  with  special  instructions  ordered  out  a  tres- 
passer who  thereupon  shot  and  killed  him,  his  injury  was  one 
"arising  out  of"  and  "in  the  course  of  his  employment  within 
the  Mass.  Workmen's  Compensation  Act. 

[Decree  for  petitioner  below.     Here  affirmed.] 

In  re.  Reithel; 

Appeal  Employers'  Liability  Assur.  Corp.  (Mass.  S.  J.  C.) : 

109  Northwestern  Reporter  (November  16,  1915)  951. 

Corporations — Subscriber* — Signature: 

Under  Acts  Pa.  June  2,  1915,  P.  L.  771  relating  to  "the  in- 
corporation and  regulation  of  employers  mutual  liability  insur- 
ance associations"  it  is  not  necessary  to  have  each  subscriber 
personally  to  sign  and  acknowledge  the  articles  of  association 
but  he  may  do  so  by  an  attorney  in  fact. 
[Opinion  of  Attorney  General.] 
Re.  Employers  Mut.  Liability  Insurance  Associations. 

72  The  Legal  Intelligencer  (November  19,  1915)  715. 

Fidelity  Bond — Rule  of  Construction: 

A  fidelity  bond  Is  an  insurance  contract,  and  its  provisions 
must  be  construed  in  the  light  that  provisions  in  insurance  con- 
tracts are  interpreted. 

Application — Warranties: 

Statements  in  an  application  will  not  be  treated  as  warran- 
ties if  the  writings  do  not  clearly  show  that  such  was  the  intent 
of  the  parties. 
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Same — dame: 

The  written  statement  furnished  by  the  insured  contained 
the  agreement  that  '*the  above  answers  are  to  be  taken  as  condi- 
tions precedent  and  as  the  basis  of  the  bond  applied  for."  The 
•  bond  recited  that  '4t  was  issued  upon  the  faith  of  the  said  state- 
ments •  •  •  which  employer  hereby  warrants  to  be  true." 
Among  others  the  application  contained  the  following  question: 
"Have  you  any  reason  to  know  of  or  suspect  any  previous  de- 
falcation?" to  which  the  answer  ''No*'  was  made.  The  bond 
further  recited:  "This  bond  is  issued  on  the  express  under- 
standing that  the  employe  has  not,  within  the  knowledge  of  the 
employer,  at  any  former  period,  been  a  defaulter."  Held,  That 
the  reasonable  and  natural  inference  to  be  drawn  from  the  two 
provisions  last  quoted  was  that  the  Insurer  desired  statements 
in  good  faith  and  without  concealment  of  the  facts  to  the  best 
of  the  applicant's  knowledge,  and  hence  her  answers  are  not  to 
be  held  as  warranties  but  are  to  be  regarded  as  representations 
only. 

Same — Same — Statute : 

Sec.  420'2M  Wis.  St.  1913,  providing  that  no  misrepresenta- 
tions shall  be  cause  for  forfeiture  unless  fraudulent  or  unless 
it  increases  the  risk  or  contributed  to  the  loss,  applies  to  all 
contracts  of  insurance,  including  fidelity  bonds. 

Same— Same — Estoppel : 

Where  an  insurer  does  not  rely  upon  the  statements  made 

by  the  assured  in  the  application  for  the  insurance  but  makes 

an  independent  investigation  on  which  it  issues  its  policy,  it 

cannot  rely  upon  the  alleged  misrepresentations  to  avoid  liability. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  company.] 

Whinfleld   v.   Massachusetts   Bonding   &   Ins.   Co.    (Wis. 

S,  C.) : 

154  Northwestern  Reporter  (November  19,  1915)   632. 

Common  Carrier — Liability  as  Insurer: 

While  a  common  carrier  must  exercise  the  highest  degree 
of  care  and  diligence  in  guarding  the  safety  of  its  passengers, 
it  is  not  an  insurer  of  their  safety. 

[Judgment  for  plaintiff  below.     Here  reversed   in   favor  of  de- 
fendant.] 
Virginia  Ry.  &  Power  Co.  v.  McDemmlck  (Va.  S.  C.) : 

86  Southeastern  Reporter  (November  20,  1915)  744. 


Agency  Contract — Misrepresentation — Materiality: 

Misrepresentations  by  an  insurance  agent  as  to  his  former 
earnings,  in  negotiating  for  an  agency  contract,  could  be  con- 
sidered as  material  only  upon  a  showing  that  they  were  the  in- 
ducing cause  of  the  employment,  and  that,  had  the  facts  been 
known,  the  contract  would  not  have  been  entered  into. 

Same— Same — Same : 

The  employer,  a  general  agent,  testified  that  he  would  not 
have  contracted  to  pay  a  monthly  guaranty,  in  addition  to  a 
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commission,  had  he  known  that  the  soliciting  agent  had  not 
earned  as  much  as  he  had  represented  that  he  did.  Held,  That 
this  evidence  was  sufficient  to  sustain  the  burden  upon  the  gen- 
eral agent  of  showing  that  the  misstatements  by  the  soliciting 
agent  as  to  former  earnings  were  material. 

Same — Same — Forfeiture: 

Where  a  general  agent  contracted  to  pay  a  monthly  guaranty 
instead  of  the  usual  commission  in  reliance  on  false  statements 
made  by  the  soliciting  agent  as  to  his  former  earnings  and  it 
appeared  that  the  contract  would  not  have  been  entered  into  on 
such  basis  had  the  facts  been  stated,  the  contract  was  rendered 
void,  and  the  soliciting  agent  could  not  make  it  a  basis  for  re- 
covery of  additional  monthly  guaranties. 

Same— Same — Recovery  of  Advancement: 

In  an  action  by  a  soliciting  agent  to  recover  certain  monthly 
guaranties  under  his  contract  a  cross-complaint  was  filed  by  his 
employer  alleging  that  the  contract  had  been  procured  by  fraud 
and  praying  judgment  for  all  payments  made  under  the  contract, 
less  certain  commissions.  On  the  trial  the  employer  testified 
that  a  solicitor  did  not  always  get  results  the  first  two  or  three 
months,  and  that  he  sometimes  went  beyond  that  and  gave  a  man 
five  or  six  months  within  which  to  make  good.  In  the  present 
case  payments  were  made  for  nine  months  without  objection  by 
the  employer  as  to  the  amount  of  business  produced.  Held,  That 
having  thus  permitted  the  contract  to  continue  in  force  for  such 
time  without  objection,  the  employer  was  not  entitled  to  recover 
back  the  payments  made  by  him  on  account  of  the  fraud,  as  he 
himself  had  been  responsible  for  the  loss. 

[Judgment   for  plaintiff  below.     Here  reversed   in   favor  of  de- 
fendant in  accordance  with  opinion.] 

Rightor  v.  Ward  (Wash.  S.  C.) : 

152  Pacific  Reporter  (November  22,  1915)   332. 


Agency  Contract — ^Termination: 

When  services  are  rendered  under  an  offer  to  pay  for  them 
at  so  much  per  week  without  specifying  the  duration  of  the  em- 
ployment, the  employment  is  terminable  by  either  party  at  the 
end  of  any  week;  and  the  beginning  of  each  new  week  necessar- 
ily postpones  the  right  of  termination  until  the  end  of  that  week. 

Same — Same: 

The  defendant  made  the  following  offer  to  plaintiff  which 
was  accepted  to-wit:  "If  you  want  to  come  to  work  for  us  we 
will  give  you  $150  per  month  salary  for  several  weeks  work  at 
Chicago.  It  is  understood  that  when  you  take  a  certain  territory 
you  are  to  receive  a  salary  of  $25  per  week  and  five  per  cent, 
on  your  premiums  collected.  ♦  ♦  ♦  You  are  also  to  keep 
yourself  in  readiness  to  do  some  special  work.  •  •  •  For  this 
class  of  work  you  are  to  receive  your  traveling  expenses  in  ad- 
dition to  the  above  salary."  Held,  That  under  the  contract  the 
plaintiff  was  to  receive  a  salary  of  $150  only  for  work  done  In 
Chicago.    Work  done  subsequent  to  that  was  on  a  weekly  basis, 
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and  the  defendant  had  the  right  to  terminate  the  employment 
at  the  end  of  any  week. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

National  Life  Ins.  Co.  v.  Ferguson  (Ala.  S.  C.) : 

69  Southern  Reporter  (November  27,  1915)  823. 

Common  Carrier — Liability  as  Insurer: 

While  a  common  carrier  must  exercise  a  high  degree  of  care 
as  to  its  passengers  it  is  not  liable  as  an  insurer. 

[Judgment  for  plaintifT  below.     Here  reversed  in  favor  of  car- 
rier.] 

Fagan  v.  Atlantic  Coast  Line  R.  Co.  (N.  Y.,  App.  Dlv.) : 

165  New  York  Supplement   (November  29,  1915)   609. 

Action  to  Recover  Premium — Nature  of  Claim: 

An  action  by  an  agent  to  recover  insurance  premiums  al- 
leged to  be  due  and  unpaid  is  not  an  action  on  account  but  is 
for  money  paid  out  at  the  request  of  the  defendant. 

[Motion  to  strike  amended  petition  from  flies  is  sustained.] 
Mead  v.  Cush  (Licking  C.  P.): 

26  Ohio  Decisions  (November  29,  1915)  123. 

Foreign  Company — ^Taxation — Statute: 

Sec.  423a  Ky.  St.,  supplementing  Sec.  4226,  and  providing 
for  the  payment  of  a  premium  tax  after  withdrawal  from  the 
state  so  long  as  premiums  are  collected  in  the  state  is  not  in  vio- 
lation of  the  14th  amendment  to  the  Federal  Constitution. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany on  other  grounds.] 

Washington  Life  Ins.  Co.  v.  Commonwealth  (Ky.  C.  A.) : 

179  Southwestern  Reporter  (December  1,  1915)  691. 

Workmen's  Compensation — Award — Right  of  Appeal: 

Under  the  N.  Y.  Workmen's  Compensation  Law  an  em- 
ployer contributing  to  the  state  fund  is  absolutely  immune  after 
so  electing,  and  no  appeal  lies  by  him  from  an  award  of  the 
Commission  for  the  death  of  an  employe,  the  right  of  appeal  by 
employers  being  limited  to  those  privately  insured;  that  an  em- 
ployer insured  in  the  state  fund  has  a  remote  interest  to  the 
end  that  the  risk  which  he  claims  not  to  be  within  the  act  may 
be  so  decided  as  to  affect  subsequent  premiums  which  he  must 
pay,  is  too  remote  an  interest  to  authorize  an  appeal  by  him. 

[Employer's  appeal  dismissed.] 

Crockett  v.  State  Ins.  Fund.  (N.  Y.,  App.  Dlv.) : 

165  New  York  Supplement  (December  6,  1915)  692. 

Principal  and  Surety — Building  Contract — Payments: 

A  guaranty  company,  insuring  the  performance  of  a  building 
contract  for  profit,  is  not  entitled  to  insist  upon  the  withholding 
of  the  final  payment,  or  that  a  percentage  of  the  contract  price 
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shall  be  retained  until  the  completion  of  the  building,  unless  it 
is  specifically  provided  for  in  the  contract  with  the  guaranty 
company. 

Same — Same — Same: 

In  any  event  such  company  has  no  right  to  complain  of  the 
time  and  manner  in  which  payments  are  made  by  the  owner, 
unless  it  has  been  damaged  in  a  material  way  by  a  departure 
from  the  provisions  of  the  contract  and  of  the  obligation  which  it 
assumed. 

Same — Same — Alterations: 

A  guaranty  company  is  not  entitled  to  a  release  from  its 
obligation  because  of  alterations  in  the  plans  and  specifications 
which  are  not  unreasonable,  where  the  contract  specifically  pro- 
vides that  alterations  may  be  made. 

Same— Same^Measure  of  Recovery: 

A  guaranty  company  is  liable  for  the  principal  debt  which 
arises  from  the  nonperformance  of  the  contract  to  the  amount 
of  the  penalty  named  in  its  obligation*  and  in  addition  to  that 
it  may  be  held  for  interest  on  such  debt  from  the  time  it  should 
have  been  paid,  although  the  amount  of  principal  and  interest 
should  exceed  the  penalty  of  the  bond. 

Same — Same — Same — Liquidated  Damages: 

Where  the  contractor  agrees  to  become  liable  for  liquidated 
damages  at  a  certain  rate  per  day  for  failure  to  complete  the 
building  at  a  fixed  time,  and  he  fails  to  finish  it  at  the  time 
agreed  upon,  and  also  abandons  the  work  before  completion,  and 
the  guaranty  company  does  not,  upon  notice,  complete  the  build- 
ing itself,  it  devolves  upon  the  owner  to  do  so,  and  to  commence 
the  work  within  a  reasonable  time  after  the  default  and  abandon- 
ment; and,  if  he  does  so  and  prosecutes  it  with  reasonable  dili- 
gence to  completion,  he  is  entitled  to  liquidated  damages  from 
the  time  stipulated  for  completion  until  the  building  is  finished, 
but  he  cannot  enhance  his  damages  by  unreasonable  delay  in 
taking  up  the  work  of  completion  or  in  carrying  it  on. 

[Judgment    for   plalntifT   below.      Here   modified    and    affirmed 

against  surety.] 
School   District   No.   3   of  Ford  County  v.  United   States 
Fidelity  &  Guaranty  Co.  (Kan.  S.  C.) : 

162  Padflc  Reporter  (Dec^nber  6,  1915)   668. 

Forged  instruments — Policy  Pledged  as  Security — Rights  of  Par- 
ties: 

The  plaintiff  delivered  to  one  W  two  notes  each  for  |500, 
blank  as  to  payee,  and  a  policy  of  insurance  upon  his  life  apd 
an  assignment  thereof,  blank  as  to  assignee,  for  the  purpose  of 
securing  a  loan  of  $1,000.  W  raised  one  of  the  notes  to  $1,500 
and  delivered  it,  together  with  the  other  note  and  the  policy  of 
insurance  to  the  defendant.  Thereafter  W  took  up  these  two 
notes  and  the  policy  was  surrendered  to  him  by  defendant 
Later  W  forged  a  note  for  $3,000  bearing  signature  of  the  plain- 
tiff and  delivered  same  to  the  defendant,  together  with  the  policy 
as  security.    On  the  death  of  W  the  $500  note  and  the  raised 
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$1,500  note  were  found  among  Ms  papers.  Held,  That  tba  plain- 
tiff was  entitled  to  a  surrender  of  the  forged  assignment  and 
policy  as  the  transaction  was  a  nullity  as  to  him,  and  that  on 
payment  of  the  sum  of  $500  to  W's  administrators  he  was  entitled 
to  the  surrender  of  the  genuine  note  for  $500  and  the  note  frau- 
dulently raised  to  $1,500.  Heldf  further,  That  since  only  one  of 
the  notes  executed  by  plaintiff  was  in  existence,  the  other  hav- 
ing been  nullified  by  the  forgery,  the  policy  stood  as  security 
for  the  one  note  only.  Held,  That  the  mere  delivery  of  the  policy 
by  W  along  with  the  forged  note  for  $3,000  to  the  defendant 
could  not  be  considered  as  a  re-pledge  of  the  policy. 

[Decree  for  plaintiff  below.    Here  affirmed.] 

Sherman  v.  Connecticut  Mut.  Fire  Ins.  Co.  et  al.   (Mass. 
S.  J.  C): 

110  Northeastern  Reporter  (December  7,  1916)  159. 

Insurance  Superintendent — Scope  of  Authority — Statute: 

Laws  111.  1903,  p.  107,  as  amended  by  Laws  1899,  p.  256,  con- " 
ferring  upon  the  insurance  superintendent  power  to  do  all  things 
with  reference  to  things  which  had  theretofore  been  required  to 
be  done  by  the  attorney  general,  is  effective  only  as  to  such 
added  powers  and  duties  as  were  vested  in  the  attorney  general 
by  the  Legislature,  and  did  not  affect  such  duties  as  were  inhere 
ent  In  his  office. 
Same — Same — Same : 

While  under  Laws  111.  1893,  p.  107,  as  amended,  the  superin- 
tendent of  Insurance  may  institute  and  maintain  suits  thereto- 
fore required  to  be  prosecuted  in  the  name  of  the  attorney  gen- 
eral, he  may  not  employ  counsel  in  the  prosecution  of  any  such 
suits. 
Same — Legislative  Appropriatlona— Validity: 

The  attorney  general  being  the  chief  law  officer  of  the  state 
and  the  only  officer  empowered  to  represent  the  people  in  any 
suit,  the  Act  of  June  29,  1916,  of  the  Legislature  of  Illinois  appro- 
priating funds  to  the  superintendent  of  insurance  for  legal  serv- 
ices is  unconstitutional  and  void;  however,  the  appropriation  for 
expenses  of  prosecution  for  violations  of  insurance  laws  would 
not  be  void  although  no  part  thereof  could  be  used  in  the  em- 
ployment of  attorneys  to  prosecute  such  violations. 

[Decree  granting  a  part  of  the  relief  sued  for.     Here  reversed 
and  remanded  with  directions.] 

Fergus  et  al.  v.  Russel,  State  Treas.,  et  al.  (III.  S.  C.) : 

110   Northeastern   Reporter    (December  7,    1915)    130. 

Agency  Contract — Divisibility: 

The  plaintiff  insurance  company  entered  into  a  written  con- 
tract in  which  it  was  denominated  party  of  the  first  part,  the 
defendant  termed  party  of  the  second  part,  and  one  B  termed 
party  of  the  third  part,  whereby  defendant  was  constituted  plain- 
tifTs  general  agent  in  the  territory  named  with  supervisory  con- 
trol of  all  the  departments.  B's  duties  were  specified  and  re- 
stricted and  his  authority  limited.  He  was  a  mere  salaried  em- 
ploye and  assumed  no  part  of  the  expenses  of  the  business.    On 
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the  other  hand  defendant  assumed  part  of  the  expenses  of  the 
business  and  for  compensation  was  entitled  to  share  in  all  the 
business  done  including  a  commission  on  the  business  written  by 
B.  Held,  That  the  obligations  resting  upon  the  defendant  and  B 
were  several  and  not  Joint,  and  the  Toluntary  retirement  of  B 
did  not  have  the  effect  of  terminating  the  contract  as  to  the 
defendant. 

Same — Same: 

Whether  a  contract  creates  a  joint  or  several  agency  does 
not  necessarily  depend  upon  the  number  of  agents  contracted 
with  nor  upon  the  mere  form  of  the  agreement;  and  a  contract 
'Will  not  be  construed  to  be  several  where  the  express  terms  and 
purposes  of  it  show  it  to  be  joint. 

Same — Wrongful  Termination — Damages: 

In  an  action  for  damages  for  the  wrongful  termination  of 
an  agency  contract,  expected  profits  may  be  recovered  where 
there  was  actual  data  upon  which  a  reasonable  estimate  thereof 
could  be  based. 

[Judgment  for  defendant  below.     Here  affirmed  against  plain- 
tiflf  company.] 

United  States  Fidelity  &  Guaranty  Co.  v.  Ridge  (Kansas 
City  C.  A.) : 

179  Southwestern  Reporter   (December  9,  1915)    791. 

Action  for  Damages — Evidence — Mortality  Tables: 

That  the  American  Experience  Mortality  is  based  upon  sta- 
tistics of  selected  lives,  that  is,  insurable  persons,  does  not 
render  it  inadmissible,  in  an  action  to  recover  damages  for  the 
wrongful  death  of  the  deceased,  because  deceased  at  the  time  of 
his  death  was  not  insurable. 

[Judgment  for  plaintiff.     Defendant's  exceptions  overruled.] 
Flfleld's  Admx.  v.  Town  of  Rochester  (Vt.  S.  C.) : 
95  Atlantic  Reporter  (December  9,  1915)   676. 

Action  for  Damages — Reference  to  Insurance — Award: 

In  a  personal  injury  action,  a  question  by  plaintiff's  attorney 
as  to  whether  or  not  the  witness  had  notified  an  insurance  com- 
pany of  the  accident,  was  not  reversible  error,  where  the  ques- 
tion was  unnecessary  and  no  request  was  made  for  an  instruc- 
tion that  such  reference  should  be  disregarded. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant] 
Deligny  v.  Tate  Furniture  Co.  (N.  C.  S.  C.) : 

86  Southeastern  Reporter  (December  11.  1915)  980. 

Live  Stock  Policy — Notice — Forfeiture: 

The  policy  provided  that  the  company  should  not  be  liable, 
in  case  of  sickness  or  accident,  if  the  insured  should  fail  to 
render  notice  "at  once."  The  insured  animal  became  sick  Sep- 
tember 11  and  died  September  13.  Held,  That  having  failed  to 
give  notice  within  the  time  there  could  be  no  recovery,  there 
being  no  excuse  for  the  failure. 
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Same— Same — Same : 

It  appearing  that  the  Insurer  on  receiving  knowledge  of  the 
circumstances  preceding  the  death  of  the  insured  animal 
promptly  denied  liability  and  neither  required  nor  received  any 
further  information  from  the  insured,  it  could  not  be  contended 
that  notice  of  sickness  had  been  waived  or  that  the  insurer  had 
estopped  itself  from  relying  upon  the  provision  with  reference 
to  notice. 

Same — Same — ^"At  Once": 

The  provision  for  notice  "at  once"  of  any  sickness  or  acci- 
dent should  receive  a  reasonable  interpretation.  It  should  not 
be  construed  to  require  notice  of  mere  temporary  indisposition, 
of  an  apparently  inconsequential  nature  and  bearing  no  rela- 
tion to  the  prospective  health  or  continued  existence  of  the  ani- 
mal, nor  should  it  be  so  interpreted  as  to  require  notice  simul- 
taneous with  the  manifestation  of  the  physical  disorder  and  re- 
gardless of  attending  circumstances. 

Same — Same— Same : 

"At  once"  calls  for  reasonable  promptness  of  action  rather 
than  instantaneous  action.  In  determining  what  action  is  rea- 
sonable, regard  should  be  had  to  the  provisions  of  the  policy,  the 
symptoms  manifested  by  the  sick  animal,  and  the  surrounding 
circumstances.  Where  no  notice  of  sickness  was  given  during 
the  two  days  between  the  commencement  of  the  animal's  sick- 
ness and  its  death  and  the  failure  to  do  so  was  unexplained,  it 
could  not  be  said  that  notice  given  thereafter  was  given  "at 
once." 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

National  Live  Stock  Ins.  Co.  v.  Bartlow  (Ind.  App.): 

110  Northeastern  Reporter  (December  14,  1916)   224. 

Principal  and  Surety — Parties: 

A  bond  executed  by  a  local  agent  to  a  general  agent  of  an 
insurance  company,  for  the  benefit  of  such  company,  although 
the  company  was  not  disclosed  as  the  principal  or  the  person  for 
whose  benefit  It  was  executed,  the  company  could  nevertheless 
sue  on  the  bond  for  the  local  agent's  default. 

Same — Actions — Pleadings: 

A  bond,  filed  as  an  exhibit  with  the  complaint,  may  be  con- 
sidered on  demurrer  to  the  pleadings. 

Principal  and  Surety — Agenfs  Bond — Scope  of  Risk: 

A  bond  given  by  a  local  agent  to  a  general  agent  guaran- 
teeing the  faithful  performance  of  his  duties  and  the  delivery  of 
all  supplies  and  moneys  due  at  the  termination  of  the  agency 
does  not  cover  losses  occurring  on  policies  issued  by  such  local 
agent  on  prohibited  risks. 

[Judgment  for  surety  below.     Here  afl!irmed  against  plaintiff  in- 
surance company.] 

Security  Ins.  Co.  v.  Jaggers  et  al.  (Ark.  S.  C.) : 

179  Southwestern  Reporter  (December  15,  1915)  1008. 
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Policy — Public  Conveyance— Taxicab: 

A  taxicab  owned  and  operated  by  a  company  undertaking 
to  carry  all  persons  applying  for  transportation,  the  company 
making  no  regular  runs  and  only  sending  its  cars  as  requested 
by  patrons,  the  route  and  speed  being  under  the  control  of  the 
chauffeur  subject  to  the  orders  of  the  passenger,  is  not  a  '*pab- 
lic  conveyance  ^  •  ^  provided  by  a  common  carrier  for  pas- 
senger services." 

[Decree  of  Chancellor  in  favor  of  plain  tiff  below.    Here  leverBed 
In  favor  of  insurer.] 

Darnell  v.  Fidelity  &  Casualty  Co.  (Tenn.  S.  C.) : 

46  Insurance  Law  Journal   (October,  1915)   523. 

Action  for  Damages — Reference  to  I naurance— Instructions: 

In  an  action  for  damages  for  personal  injuries  where  coun- 
sel for  plaintiff  had  examined  the  individual  jurors  with  refer- 
ence to  their  connection  with  casualty  insurance  companies,  it 
was  not  error  for  the  court  to  refuse  to  instruct  the  Jury  that 
there  was  no  evidence  that  the  defendant  was  insured  and  that 
the  reference  to  insurance  should  not  in  any  way  control  the 
determination  of  the  issues. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 

Flick  V.  Globe  Mfg.  Co.  (Iowa  S.  C.) : 

154  Northwestern  Reporter  (December  17,  1915)  928. 

Employers'  Liability  Policy — Partnerahip — Releaae: 

Where  the  members  of  a  partnership,  upon  dissolution, 
agreed  that  a  policy  of  liability  insurance  previously  taken  out 
by  the  partnership  should  be  held  for  the  benefit  of  the  firm, 
and  that  neither  member  might  sell,  compromise  or  cancel  it, 
of  which  agreement  the  insurer  had  knowledge,  a  release  by 
one  of  the  partners  for  a  cash  payment  would  not  operate  to 
bar  the  other  partner's  action  on  the  policy. 

Same — Judgment — Settlement: 

The  policy  provided:  "No  action  shall  lie  against  the  com- 
pany *  *  *  unless  it  shall  be  brought  by  the  insured  him- 
self to  reimburse  him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  without  trial  of  the  issue." 
Judgment  against  insured  having  been  afiirmed,  he  gave  his 
promissory  notes,  whereby  he  promised  to  pay  the  full  amount 
in  annual  installments,  whereupon  the  judgment  was  satisfied. 
Held,  That  such  settlement  was  not  subject  to  the  objection  that 
it  was  a  mere  subterfuge  resorted  to  for  the  purpose  of  making 
it  appear  that  the  policy  had  been  complied  with  and  that  the 
suit  on  the  policy  was  not  premature. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Hill  v.  Maryland  Casualty  Co.  (Cal.  D.  C.  A.) : 

162  Paoiflc  Reporter  (December  20,  1916)  953. 

Foreign  Company — Dlaaolutlon — Rights  of  Creditors: 

On  the  dissolution  of  a  foreign  company  in  accordance  with 
Act  Pa.  June  1,  1911  (P.  L.  699),  which  vested  title  to  all  the 


Digiti 


zed  by  Google 


191«.]  MISCELLANEOUS  INSURANCE.  397 

assets  of  the  comiiany  in  the  insurance  commissioner  of  that 
state,  and  canceled  its  policies,  assets  of  the  insolvent  in  the 
state  of  New  York  could  not  be  attached  by  creditors  in  that 
state.  The  Pennsylvania  law  and  the  order  of  dissolution  by 
the  Pennsylvania  court  were  binding  on  New  York  creditors. 

[Order  affirming  motion  to  vacate  service  of  summons  below. 
(153  N.  Y.  Supp.  433.)  Here  affirmed  in  favor  of  com- 
missioner.] 

Martyne  v.  American  Union  Fire  Ins.  Co.  et  al.   (N.  Y. 
C.  A.) : 

106  Northeastern  Reporter  (December  28,  1915)   502. 

Employers'  Liability  Policy — Notice— Forfeiture: 

While  "immediate  notice"  means  within  a  reasonable  time 
under  the  circumstances  of  the  case,  a  delay  of  nearly  six 
months  in  giving  notice  could  not  be  regarded  as  reasonable. 
That  notice  had  been  given  to  the  local  agents  of  the  company 
three  months  after  the  accident  would  not  entitle  plaintiffs  to 
recover  the  policy  requiring  written  notice  to  be  given  to  the 
home  office  of  the  company. 

Same — Same — Waiver : 

Where  an  insurer,  on  receipt  of  notice  after  a  lapse  of 
an  unreasonable  time  promptly  repudiates  liability,  but  offers, 
without  prejudice  to  its  rights,  to  pay  a  small  amount  in  settle^ 
ment  of  the  claim,  it  could  not  be  said  that  there  was  a  waiver 
of  the  failure  to  give  notice,  it  being  apparent  that  the  company 
did  not  intend  to  relinquish  any  of  its  rights  and  the  assured 
being  no  way  misled  by  what  it  had  done. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  in- 
surer.] 
Barters    Brewing   Co.    v.    Employers'    Liability   Co.    (Pa. 
S.  C.) : 

95  Atlantic  Reporter  (December  30,  1916)   919. 

Employer's  Liability — Pollcy^^remlum — Accounts  Stated: 

The  acceptance  by  an  insurer  of  an  employer's  statement  of 
the  amount  of  its  pay  roll,  the  premium  being  based  thereon 
does  not  constitute  an  account  stated. 

Same — Same — Evidence: 

Where  the  indebtedness  df  an  employer  for  premiums  under 
an  employers  liability  policy  depends  on  the  amount  of  such  em- 
ployer's pay  roll,  it  is  not  error  to  reject  evidence  as  to  the 
average  amount  of  the  pay  roll. 

Same — Same — Same: 

Under  an  employer's  liability  policy  the  premiums  on  which 
are  based  on  the  pay  rolls  of  an  employer,  the  insurer  is  not 
bound  to  prove  that  the  pay  rolls  relied  on  to  establish  the 
amount  of  premiums  do  not  relate  to  certain  excepted  work 
when  the  employer  has  reported  them  as  pay  rolls  falling  within 
the  terms  of  the  policy. 

Same — Settlement  of  Claim*— Malntalnance: 

A  provision  in  an  employer's  liability  policy  where  the  in- 
sured is  forbidden  to  settle  claims  without  the  consent  of  the 
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insurer  does  not  render  the  policy  illegal  on  the  ground  of 
malntainance. 

Same — Premiuma — Interest: 

Interest  is  recoverable  on  premiums  accruing  under  an  em- 
ployer's liability  policy  from  the  time  they  become  due  and 
payable. 

[Judgment   for   insurer  below.     Here   affirmed   in   favor  of   in- 
surer.] 

Kelly-Atkinson  Construction  Co.   v.   Employer's  Liability 
Co.  (111.  App.) : 

61    National    Corporation    Reporter    (December    30. 
1915)   819. 

Action  for  Damages — Measure  of  Recovery — Insurance: 

In  an  action  for  damages  to  plaintiff's  automobile  by  reason 
of  the  negligence  of  the  defendant,  the  defendant  was  not  en- 
titled to  have  the  damages  reduced  because  the  plaintiff  carried 
insurance,  and  evidence  of  such  insurance  was  incompetent. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant] 
Hill  V.  Condon  (Ala.  C.  A.) : 

70  Southern  Reporter  (January  1,  1916)  208. 

Collection  of  Insurance — ^'Tor  Account  of  Whom  It  May  Concern" 
— Nature  of  Obligation — Statute  of  Limitations: 
The  obligation  of  a  vessel  owner  who  collected  the  proceeds 
of  a  policy  of  insurance  upon  the  cargo  "for  account  of  whom  it 
may  concern/'  was  based  on  an  implied  contract,  action  on  which 
would  have  to  be  commenced  within  six  years  after  the  cause  of 
action  accrued  under  Sec.  382,  Sub.  Div.  1,  N.  Y.  Code  Civ.  Proc., 
provided  that  where  the  vessel  owner  had  died  an  additional 
term  of  eighteen  months,  as  provided  in  Sec.  403,  would  be 
allowed. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendants.] 

New  York  &  Boston  Despatch  Express  Co.  v.  Carroll  et  al. 
(N.  Y.,  App.  Div.) : 

156  New  York  Supplement  (January  3,  1916)   14. 

insolvent  Company — Claims — ^Allowances: 

Claims  against  an  insolvent  surety  company  upon  which 
causes  of  action  had  accrued  and  upon  which  actions  against  the 
surety  had  been  commenced  prior  to  the  date  of  entry  of  the 
order  of  liquidation  were  entitled  to  share  in  the  distribution  of 
the  company's  assets,  although  judgments  on  that  date  had  not 
been  entered.  But  claims  upon  which  no  causes  of  action  had 
accrued  before  the  date  of  the  entry  of  the  order  of  liquidation, 
and  upon  which  claims  no  actions  were  commenced  until  after 
that  date  were  continuations  and  were  properly  rejected. 

[Order  reverslngr  order  of  special  term  refusing  to  conflrm  super- 
intendent's report  (153  N.  Y.  Supp.  146).    Here  reversed.] 

In  re.  Emmet,  Supt.  of  Ins.  (111.  C.  A.) ; 
In  re.  Empire  State  Surety  Co.: 

110  Northeastern  Reporter  (January  4,  1916)   610. 
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Stock    Subscription — Completion    of    Contract — Cancellation    of 

Note: 

One  A  proposed  to  purchase  capital  stock  of  an  insurance 
company,  a  going  concern,  of  the  par  value  of  $5,000  for  $7,600, 
proTided  payment  might  be  made  by  a  promissory  note  for  $3,600 
secured  by  a  mortgage,  and  a  five-year  lease  valued  at  $4,000. 
The  company  agreed  to  accept  the  offer  provided  the  insurance 
department  woiUd  approve  the  lease  as  an  asset  of  the  company. 
On  the  refusal  of  the  insurance  department  to  approve  the 
lease  A  refused  to  modify  his  proposition  and  accept  stock  for 
the  amount  of  the  note.  Held,  That  the  contract  for  the  purpose 
of  the  stock  was  not  complete,  since  the  condition  upon  which  It 
was  made  was  never  performed,  and  A  never  became  a  stock- 
holder in  the  company  and  there  was  a  failure  of  consideration 
for  the  note  and  mortgage  and  lease,  and  that  therefore  the 
same  were  subject  to  cancellation  at  A's  instance. 

[Judgment    for    plaintiffs    below.      Here    affirmed    against    de- 
fendants.] 

Merchants'  &  Planters'  Ins.  Co.  et  al.  v.  Reeder  (Okla. 
S.  C): 

153  Pacific  Reporter  (January  8.  1916)   111. 

Action  on  Surety  Bond — ^Attorney's  Fees — Nature  of  Contract: 

In  an  action  on  a  surety  bond  made  to  secure  performance 
of  a  building  contract,  by  a  company  engaged  in  such  business, 
the  plaintiff  Is  entitled  to  recover  a  reasonable  sum  for  attor- 
ney's fees  as  provided  in  Section  32112  Neb.  Laws  1913.  The 
transaction  of  such  business  is  the  doing  of  an  insurance  busi- 
ness within  the  laws  of  the  state. 
Same — Same — Statute : 

The  taxation  of  attorney's  fees  in  an  action  on  a  surety 
bond,  relates  only  to  the  remedy,  and  such  fees  may  be  taxed 
without  regard  to  whether  the  contract  sued  on  was  entered 
into  before  or  after  the  enactment  of  the  statute  providing  for 
such  fees. 

[Judgment  for  plaintiffs  below.    Modified  and  affirmed  on  appeal. 
(151    N.    W.    942.)      On   rehearing   modified   In    favor  of 
plaintiffs  and  afiSrmed.] 
Nye-Schneider-Fowler  Co.  v.  Bridges,  Hoye  &  Co.  et  al. 
(Neb.  S.  C.) : 

156  Northwestern  Reporter   (January  7,  1916)   235. 

Employers'  Liability  Pol Icy^Notlce— Denial  of  Liability: 

On  receiving  notice  of  injury  to  an  employe,  the  Insurer  dis- 
claimed any  liability  declaring  that  the  employe  was  under  the 
age  of  14  and  was  employed  in  violation  of  law.  Held,  That  the 
statement  of  the  insurer  amounted  to  a  denial  of  all  liability 
to  the  insured  on  the  contract,  and  could  not  be  construed  as  a 
denial  of  the  liability  of  the  insured  for  the  death  of  an  employe. 

Same — Same—Waiver: 

The  Insurer  having  denied  liability  on  account  of  the  injuries 
to  the  injured  employe  the  insured  was  relieved  from  the  duty  of 
forwarding  process  served  upon  it  on  being  sued  by  the  injured 
party. 
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Same— Risk— '"LoM" : 

The  contract  indemnifled  only  against  actual  loss.  It  was 
admitted  that  the  Judgment  obtained  by  the  injured  employe 
against  the  insured  had  not  been  paid.  Held,  That  there  had 
been  no  loss  within  the  terms  of  the  policy;  the  Judgment  fixing 
the  liability  could  not  be  considered  as  a  loss  when  the  same 
had  not  been  paid. 

Same-'Failure  to  Defend  Action  against  Insured — Damages: 

The  contract  made  it  the  duty  of  the  insurer,  at  its  expense, 
"to  defend  in  the  name  and  on  behalf  of  the  assured  any  suit 
brought  against  the  assured  to  enforce  a  claim  whether  ground- 
less or  not"  Held,  That  the  failure  of  the  insurer  to  defend  an 
action  against  the  assured,  after  repudiating  its  liability  to  the 
assured  constituted  a  distinct  breach  of  the  contract  and  Jus- 
tified Uie  assured  in  defending  it  at  his  own  expense;  the  costs 
and  expenses  incurred  by  assured  constituted  a  primary  liability 
of  the  insurer  that  assured  could  recover  as  damages  for  breach 
of  the  contract. 

[Judsment  on  agreed  statement  of  f&cts  from  which  biU  plain- 
tiff and  defendant  appealed.  Here  affirmed  on  each 
appeal.] 

Lowe  V.  FideUty  &  Casualty  Co.  (N.  C.  S.  C.) : 

87  Southeastern  Reporter  (January  S,  1916)   250. 

Workmen's  Compensation — Occupational — Payment  Out  of  State 

Insurance  Fund: 

Injury  or  death  resulting  to  an  employe  from  disease  con- 
tracted in  the  course  of  employment,  known  as  an  occupational 
disease,  cannot  be  made  the  basis  of  a  claim  for  compensation 
from  the  insurance  fund  established  in  pursuance  of  the  act  of 
the  Ohio  legislature  passed  June  15,  1911. 

[Judgment  for  claimant  below.  Here  reversed  in  favor  of  in- 
dustrial commission.] 

Industrial  Commission  of  Ohio  v.  Brown  (Ohio  S.  C.) : 

110  Northeastern  Reporter  (January  11,  1916)  744. 

Employers'  Liability  Policy— Denial  of  Liability— Estoppel: 

An  indemnity  company  having  contracted  that  it,  at  "its  own 
expense  will  settle  or  contest"  any  suit  filed  against  the  insured 
for  personal  injuries,  whether  groundless  or  not,  by  denying  all 
liability  on  receipt  of  notice  of  the  filing  of  such  a  suit,  will  be 
estopped  to  deny  liability  for  the  necessary  legal  expenses  of 
such  suit  and  to  set  up  the  provision  of  its  policy  that  no  suit 
shall  be  maintained  except  for  loss  or  expenses  actually  sus- 
tained and  paid  in  satisfaction  of  a  final  judgment. 

Same^Action  by  Employe-^Partlea^-nludgment: 

The  policy  indemnifled  ''against  loss  and  expense  arising 
from  claim  upon  the  assured  for  damages  on  account  of  bodily 
injuries."  It  obligated  the  insurer  "at  its  own  expense"  to 
"settle  or  contest  the  same,"  and  provided  that  the  moneys  ex- 
pended in  any  defense  should  not  be  included  within  the  liability 
flxed  in  the  policy.    Held,  That  on  denial  of  all  liability  by  the 
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insurer,  the  insured,  in  an  action  against  him  by  the  injured  em- 
ploye  in  which  the  insurer  was  Joined,  by  cross-action 
against  the  insurer,  could  recoyer  for  the  expenses  of  the  suit 
with  an  additional  Judgment  for  a  conditional  recovery  of  the 
amount  recovered  by  the  employe  in  the  event  of  a  satisfaction 
in  part  or  in  whole  of  that  amount 

Same— Coste— Lose  or  Liability: 

The  obligation  of  an  indemnity  company  to  assume  the  de- 
fense of  any  action  against  the  assured,  "at  its  own  expense," 
whether  the  action  be  groundless  or  meritorious,  the  policy  pro- 
viding that  the  moneys  expended  in  the  defendant  of  any  such 
action  shall  not  be  included  within  the  liability  fixed  in  the 
policy,  to  that  extent  is  a  contract  indemnifying  against  loss, 
rather  than  against  liability. 

Same— Action — Parties: 

An  indemnity  company  may  waive  its  right  to  insist  that 
there  was  a  misjoinder  of  causes  of  action  where  an  injured 
employe  had  Joined  it  as  a  party  defendant  in  an  action  against 
his  employer. 

Sams — Renewal — Scope  of  Liability: 

Where,  on  oral  renewal  of  the  policy,  the  agent  stated  that 
an  endorsement  would  be  made  "extending  the  coverage"  of  the 
policy.  Insured  was  not  bound  by  a  limitation  of  the  liability  in 
the  new  policy. 

Same— Action*— Parties: 

In  an  action  by  an  employe  against  his  employer  in  which 
the  employer's  insurer  was  Joined  as  a  party  defendant, 
an  assignment,  in  a  cross-action  by  the  employer  against  the 
insurer  that  there  could  be  no  liability  until  the  employer  had 
suffered  loss  by  reason  of  the  payment  of  a  Judgment  against 
him,  was  insufficient  to  raise  the  question  of  misjoinder  of  causes 
of  action. 

Judgment  for  plaintiffs  and  a  Judgment  over  In  favor  of  defend- 
ant employer.  Here  modified  and  affirmed  against  in- 
surer.] 

Southwestern  Surety  Ins.  Co.  v.  Thompson  et  aL  (Tex. 

C.  C.  A.) : 

180  Southwestern  Reporter  (January  12,  1916)  947. 

Credit  Indemnity  Bond — Notice— Waiver: 

A  bond  indemnifying  against  loss  from  bad  debts  provided 
for  notice  of  each  insolvency  of  debtors  to  be  given  within  a 
fixed  time,  and  that  knowledge  on  the  part  of  or  notice  to  any 
agent  or  representative  other  than  certain  designated  officers 
should  not  estop  the  company  from  enforcing  any  of  the  provi- 
sions of  the  bond  or  be  held  to  be  a  waiver  thereof.  Insured 
gave  notice  of  the  insolvency  of  a  debtor,  within  the  time  fixed, 
on  a  blank  furnished  by  the  company,  but  not  fully  complying 
with  its  requirements.  The  company,  within  the  period  named, 
began  an  investigation;  one  of  the  designated  officers  corre- 
sponded with  insured  concerning  the  matter  and  had  full  knowl- 
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edge  of  all  facts  of  wliich  the  insured  was  required  to  fumiah 
notice.  Held,  That  knowledge  of  and  notice  to  the  designated 
officer  was  notice  to  the  comi»an7,  and  its  action  waived  the 
more  formal  notice  provided  for. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Koblitz  et  al.  v.  American  Credit  Indemnity  Co.   (Ohio 
S.  C.) : 

110  Northeastern  Reporter  (January  18.  1916)   919. 

Reinsurance — Right  of  Policyholder  to  Sue  Reinaurer: 

Where  a  reinsurance  agreement  was  strictly  a  reinsurance 
contract,  a  policyholder  may  not  maintain  an  action  against  the 
reinsurer,  but  if  by  the  reinsurance  contract  the  reinsurer  as- 
sumes the  liabilities  of  the  reinsured,  then  the  policyholder  may 
institute  and  maintain  his  suit  against  the  reinsurer. 

Same— Nature  of  Contract: 

A  contract  of  "reinsurance"  is  one  of  indemnity  to  the  rein- 
surer, and  there  is  no  privity  of  contract  as  between  the  rein- 
surer and  the  person  originally  insured. 

Same — Same — Contract  Considered: 

A  contract  whereby  one  company,  in  consideration  of  a  frac- 
tional part  of  the  premiums  on  certain  bonds,  indemnifies  an- 
other, is  only  as  to  reinsurer.  The  bond  specified  is  strictly  one 
of  reinsurance  and  creates  no  privity  as  between  the  reinsurer 
and  the  original  holders  of  the  bonds. 

Same — Contract — Evidence : 

A  contract  of  reinsurance  being  unambiguous,  parol  evi- 
dence of  an  intention  on  the  part  of  a  party  to  such  agreement 
that  the  agreement  should  be  for  the  benefit  of  the  policyholders 
of  the  reinsured  company,  was  inadmissible. 

[Judgment  against  reinsurer  below.      (159   S.   W.   1013.)      Here 
reversed  In  favor  of  reinsurer.] 

Southwestern  Surety  Ins.  Co.  v.  Stein  Double  Cushion  Tire 

Co.  et  al.  (Tex.  C.  C.  A.) : 

180  Southwestern  Reporter  (January  19.  1916)   1165. 

Corporations — Ultra  Vires  Agreemente— Equitable  Contract: 

Where  certain  banks  made  an  ultra  vires  agreement  with  an 
Individual  to  trade  in  cotton,  and  in  pursuance  of  such  agreement 
procured  insurance  on  certain  cotton  owned  by  them,  they  were 
liable  for  the  premiums  on  such  insurance  since  the  contract 
for  the  insurance  was  separate  and  apart  from  the  partnership 
agreement,  and  was  not  in  itself  ultra  vires. 

[Judgment    for   defendants   below.      Here   reversed    against   de- 
fendants.] 

Dexter  v.  First  Guaranty  State  Bank  et  al.  (Tex.  C.  C.  A.) : 

180  Southwestern  Reporter   (January  19,  1916)    1172. 

Fidelity  Bond — Embezzlement — Evidence  Considered: 

The  bond  under  consideration  indemnified  an  employer 
against  loss  by  reason  of  the  larceny  or  embesslement  of  an 
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employe.  The  employe,  a  salesman,  sold  certain  implements 
for  the  employer  of  the  value  of  $1,900,  taking  either  as  collateral 
security  or  in  payment  thereof  stock  in  the  implement  company, 
the  employer,  of  the  value  of  $2,000.  The  employer  was  imme- 
diately notified  of  the  transaction  and  the  stock  turned  over  to 
it.  Held,  That  the  transaction  could  not  he  considered  as  an  em- 
bezzlement and  was  not  covered  by  the  bond. 

Same — Evidence — Public  Policy: 

A  stipulation  in  a  fidelity  bond  that  a  voucher  or  other  evi- 
dence of  payment  by  the  insurer  to  the  employer  shall  be  con- 
clusive evidence  against  the  employe  as  to  the  fact  and  extent 
of  his  liability  is  against  public  policy  so  f^  as  it  makes  such 
voucher  conclusive  evidence. 

[Juderment  for  defendant  employe  below.    Here  affirmed  against 
insurer.] 

Fidelity  &  Deposit  Co.  of  Md.  v.  Nordmarken  (N.  D.  S.  C.) : 

166  Northwestern  Reporter  (January  21,  1916)  669. 

Principal  and  Surety — Action  on  Bond — Liability  of  Surety: 

General  agents  of  an  insurance  company  appointed  a  local 
agent  to  solicit  insurance  contracts.  He  executed  a  bond  con- 
ditioned that  he  would  faithfully  perform  the  conditions  of  the 
written  contract  signed  by  both  parties,  and  the  bond  was  signed 
by  two  sureties.  One  of  the  terms  of  the  contract  was  that  the 
local  agent  should  refund  to  the  general  agents  the  commissions 
paid  to  him  upon  insurance  contracts  where  the  premium  was 
paid  by  notes  and  the  notes  were  not  paid  six  months  after 
maturity.  The  court  found  that  the  local  agent  was  indebted 
to  the  general  agents  under  the  contract  in  a  certain  sum  and 
rendered  judgment  as  against  him  along  for  the  amount  due. 
Held,  That  the  sureties  were  liable  for  the  same  amount,  where 
they  failed  to  plead  or  prove  any  valid  reason  why  they  should 
be  relieved  from  the  terms  of  the  bond. 

[Judgment  for  defendant  sureties  below.    Here  reversed  in  favor 
of  plaintiff.] 

Van  Arsdale-Osbome  Brokerage  Co.  v.  Riner  et  al.  (Okla. 
S.  C.) : 

153  Pacific  Reporter  (January  24,  1916)  859. 

Action  on  Policy — Limitation  of  Action — Waiver: 

Where  an  insurer  denies  liability  on  the  ground  of  fraud  and 
misrepresentation  in  the  procurement  of  the  policy  and  returns 
the  proofs  of  loss  furnished  by  the  insured,  the  insured  is  not 
obliged  to  abide  by  the  conditions  of  the  policy  that  no  action 
shall  be  instituted  within  three  months  after  proofs  of  loss  are 
made. 

Same — Waiver — Pleading: 

Where  evidence  of  waiver  was  admitted  without  objection, 
the  tact  that  the  waiver  had  not  been  pleaded  in  the  complaint 
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S«m«— Bu  rglary — Evidence : 

In  an  action  on  a  policy  of  burglary  insurance*  teatimony 
that  other  auartmenta  in  the  same  house  had  been  entered  the 
same  night  as  had  insured's  was  admissible  to  show  that  in- 
sured's loss  was  the  result  of  burglary. 
Appi  leatlon — M  Isrepreaentation — Forfeiture : 

Where  insured  warranted  that  he  was  a  mining  promoter 
when  he,  in  fact,  was  a  clairvoyant  and  used  his  apartments  as 
his  place  of  business,  the  policy  insuring  against  burglary  was 
avoided. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 
Reese  v.  Fidelity  &  Deposit  Co.  of  Md.  (N.  T.,  App.  Tr.) : 
156  New  York  Supplement  (January  24,  1916)   408. 

Empioyers'   Liability   Policy — Costa  and   Expenses — Liability  of 
Insurer: 

An  employers'  liability  policy  indemnifying  the  assured 
''against  loss  from  the  liability  imposed  by  law  upon  the  assured" 
and  also  containing  a  stipulation  to  defend,  binds  the  Insurer  to 
pay  the  expenses  of  the  litigation  between  the  employe  and  the 
insured,  even  though  the  assured  was  successful. 
Same — Same — Estoppel : 

An  insurer  having  assumed  defense  of  an  action  against 

assured,  cannot  thereafter  withdraw  and  insist  that  the  assured 

is  liable  for  the  expense  of  successfully  prosecuting  the  defense. 

[Judgment  for  plaintiff.     Reversed  on  appeal  to  appellate  term. 

Here  reversed  a^^alnst  company.] 

Sachs  V.  Maryland  Casualty  Co.  (N.  Y.,  App.  Div.) : 

156  New  York  Supplement  (January  24,  1916)  419. 

insurance  Superintendent — Custody  of  Funds — Statute: 

Under  Sec.  1140  R.  S.  Mo.  1909,  any  trust  company  which 
has  deposited  $200,000  security  with  the  insurance  superin- 
tendent, upon  receiving  his  certificate  of  authority,  may  engage 
in  the  business  specified  and  among  others  "insure  the  fidelity 
of  persons  holding  places  of  public  or  private  trust"  By  Acts 
1915,  p.  188,  Sec.  166,  such  companies  are  required  to  make  the 
same  deposit  with  the  bank  commissioner  and  upon  receiving 
a  similar  certificate  from  him,  are  authorized  to  engage  in  the 
business  prescribed  in  the  old  act  excepting  that  above  quoted. 
Heldt  That  while  the  substitute  act  contains  no  express  provi- 
sions for  the  transfer  to  the  bank  commissioner  of  the  securities 
of  such  a  company  deposited  with  the  insurance  commissioner, 
the  whole  scope  of  the  act  makes  it  plain  that  the  bank  com- 
missioner succeeds  the  insurance  superintendent  as  the  depos- 
itory of  the  funds  of  such  companies;  consequently,  the  insur- 
ance superintendent  will  be  required  to  transfer  such  funds  to 
the  bank  commissioner.  Heldt  further.  That  the  transfer  of  such 
funds  shall  be  subject  to  any  charges  or  liens  arising  out  of  the 
obligation  or  business  theretofore  transacted  by  such  companies. 
[Writ  of  mandamus  made  permanent.] 

Fidelity  Trust  Co.  et  al.  v.  Revelle,  Supt  of  Ins.   (Mo. 
S.  C.) : 

181  Southwestern  Reporter  (January  26.  1916)  53. 
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Corporation*— Statute — ^Authority  of  Incorporators: 

The  incorporators  of  an  insurance  company  under  Sec.  6898 
et  seq  R.  S.  Mo.  1909  have  no  authority,  as  representatives  of 
the  proposed  corporation,  to  employ  an  agent  to  sell  stock.  The 
only  authority  given  them  on  the  filing  of  the  proposed  articles 
is  to  open  books  and  to  take  subscriptions  to  the  capital  stock. 
Under  these  sections  there  is  no  corporation  until  the  amount  of 
the  proposed  stock  has  been  subscribe. 

Sanne — Same — Completion  of  Organization: 

The  proposed  charter  of  an  insurance  company  filed  with 
the  superintendent  of  insurance  pursuant  to  Sec.  6898  R.  S.  Mo. 
does  not  become  effective  as  the  charter  of  the  company  until 
the  stock  has  been  subscribed,  the  original  stockholders  being 
the  only  parties  who  can  agree  to  and  adopt  the  proposed  charter 
as  the  charter  of  the  corporation. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Taylor  v.  St.  Louis  National  Ldfe  Ins.  Co.  (Mo.  S.  0.) : 

181   Southwestern  Reporter   (January  26,   1916)    8. 


Liability  Policy — Notice — Knowledge  of  Agent: 

The  policy  provided:  "Upon  the  occurrence  of  any  accident 
the  insured  shall  give  immediate  written  notice  thereof."  Within 
two  or  three  days  after  the  accident  insured's  chief  inspector 
of  mechanical  parts  as  well  as  its  head  tester  became  advised  of 
the  accident.  No  notice  was  given  to  the  insurer  until  after 
suit  was  commenced  more  than  three  months  after  the  accident. 
Held,  That  knowledge  of  the  superintendent  of  mechanical  parts 
and  of  the  head  tester  was  imputable  to  the  plaintiff  corporation, 
although  notice  to  the  Individual  tester  through  whose  act  the 
accident  was  caused  would  not  be  imputed  to  it. 

Same — Same — Excuse: 

The  policy  provided:  "Upon  the  occurrence  of  an  accident, 
the  insured  shall  give  immediate  written  notice  thereof."  On 
hearing  of  a  report  of  an  accident  the  insured's  superintendent 
of  mechanical  parts  and  head  tester  made  an  investigation  and 
concluded  that  no  accident  had  occurred,  and  failed  to  give 
notice  as  the  policy  required.  Held,  That  this  furnished  no  excuse 
for  failure  to  comply  with  the  terms  of  the  policy. 

Same — "Immediate  Notice" — Evidence  Considered: 

"Immediate  written  notice"  means  within  a  reasonable  time 
after  acquiring  knowledge  of  the  facts  provided  reasonable  dlli- 
gence  was  exercised  to  acquire  knowledge.  A  delay  of  three 
months,  the  principal  office  of  the  insurer  in  the  state  being 
less  than  thirty  miles  away  and  there  being  means  of  quick  com- 
munication between  the  parties,  was  unreasonable. 

Same — Same — ^Waiver: 

Where  defense  of  an  action  against  insured  was  assumed  on 
the  representation  of  insured  that  he  had  not  received  notice 
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of  the  action  until  suit  was  filed,  there  was  no  waiver  of  the 
delay  in  giving  notice. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  In- 
surer.] 

Oakland  Motor  Car  Co.  v.  American  Fidelity  Co.   (Mich. 

S.  C.) : 

155  Northwestern  Reporter   (January  28.   1916)    729. 

Credit  Indemnity  Bond — Application — Breach  of  Warranty: 

The  statements  in  the  application  were  made  warranties. 
Insured  stated  that  his  outstanding  accounts  amounted  to  about 
$325,000.  The  evidence  showed  that  they  were  $40,000  in  excess 
of  this  amount.  Held,  That,  as  a  matter  of  law  the  evidence 
showed  a  breach  of  warranty  avoiding  liability. 

Same — Same — Estoppel : 

Evidence  tending  to  show  that  the  soliciting  agent  repre- 
sented that  the  filling  out  of  the  blanks  in  the  written  application 
was  a  mere  matter  of  form  was  insufficient  to  overcome  the 
express  terms  of  the  application.  The  policy  contained  a  pro- 
vision that  no  person  other  than  the  president  or  secretary  has 
power  to  change  its  terms  and  that  knowledge  on  the  part  of  any 
agent  other  than  the  president  or  secretary  should  not  estop  it 
or  be  held  to  be  a  waiver  of  the  terms  of  the  policy. 
Same — Same — Same : 

That  an  auditor  of  the  insurer  examined  insured's  books, 
with  respect  to  a  policy  issued  for  the  preceding  year,  would  not 
estop  the  company  from  insisting  upon  a  forfeiture  for  breach  of 
warranty  as  to  outstandings,  where  such  auditor  testified  that  he 
did  not  examine  the  books  with  reference  to  outstanding 
accounts. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  In- 
surer.] 

Edward  C.  Moore  Co.  v.  American  Credit  Indemnity  Co. 
(N.  Y.,  App.  Div.) : 

156  New  York  Supplement  (January  31,  1916)  737. 

Principal  and  Surety — Bond — Scope  of  Risic 

A  bond  indemnified  a  marshal  against  "all  claims  for  or  by 
reason  of  the  levying  and  sale,  etc.,  of  all  or  any  personal  prop- 
erty which  plaintiff  may  judge  to  belong  to  said  judgment 
debtor."  Held,  That  this  language  was  limited  by  the  recital  re- 
ferring to  the  original  suit  and  the  execution  issued  to  plaintiff 
and  continuing  "and  whereas  certain  personal  property  that 
appears  to  belong  to  the  said  judgment  debtor  against  whom  said 
execution  has  been  issued  as  aforesaid  is  or  may  be  claimed  by 
some  other  party."  In  other  words  this  recital  limits  the  indem- 
nity to  claims  against  plaintiff  by  third  persons  to  the  execution, 
and  does  not  cover  judgment  against  plaintiff  by  reason  of  his 
having  levied  upon  the  judgment  debtor's  exempt  property. 

[Judgment    for    plaintiff    below.      Here    reversed    in    favor    of 

surety.] 
McNamee  v.  Natl.  Surety  Co.  (N.  Y.,  App.  Tr.) : 

156  New  York  Supplement  (January  31,  1916)  758. 
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Fidelity  Bond — Condition   Precedent — Waiver: 

Where  a  surety  bond,  guaranteeing  the  holder  from  larceny 
or  embezzlement  of  an  employe,  contains  a  provision  that  it  is 
essential  to  the  validity  of  the  bond  that  it  be  signed  by  the 
employe,  it  is  a  condition  precedent,  and  the  liability  of  the 
surety  does  not  attach  unless  the  bond  be  signed  by  the  em- 
ploye, but  such  conditon  may  be  waived. 

Same — Sanne — Same : 

Where  a  petition  alleged,  in  substance,  that  the  surety 
knew,  at  the  time  the  bond  was  delivered,  that  the  employe  had 
not  signed  it;  that  when  the  bond  was  delivered  it  was  accepted 
by  the  plaintiff  as  complete  and  as  a  bond  which  would,  in  the 
event  of  loss,  protect  it;  that  the  plaintiff  did  not  know  that  the 
bond  was  incomplete,  and  did  not  ascertain  this  until  after  the 
loss;  and  that,  although  the  defendant  knew  the  employe  had 
not  signed  the  bond,  it  accepted  and  retained  the  premium  it 
was  error  to  sustain  a  demurrer  to  the  petition  as  the  facts 
alleged  constituted  a  waiver  of  the  signature  of  the  principal. 

Same — Settlement  by  Employe — Pleading: 

In  an  action  on  a  fidelity  bond  the  failure  to  allege  that  the 
employe  did  not  make  good  the  default  did  not  render  the 
petition  demurrable  as  this  was  a  matter  of  defense  to  be  taken 
advantage  of  by  a  plea  of  payment. 

Same— 'Embezzlement — Pleading : 

The  bond  indemnified  against  loss  by  embezzlement.  The 
petition  alleged  that  the  employe  failed  to  account  for  certain 
funds  and  defaulted  and  was  short  in  his  accounts  in  a  stated 
sum.  The  petition  then  set  out  that  the  defalcation  consisted  of 
depositing  In  bank  less  than  the  amount  stated  in  the  cashbook 
and  also  raising  pay  roll  checks.  Held,  That  these  allegations 
sufficiently  showed  embezzlement. 

[Judgment  for  surety  below.     Here  reversed  against  surety.] 
Oklahoma   Sash    &    Door   Co.    v.   American   Bonding   Co. 
(Okla.  S.  C): 

153  Pacific  Reporter  (January  31.  1916)  1161. 

Fidelity  Bond — Demand — Waiver: 

It  was  contended  by  the  company  that  demand  had  not  been 
presented,  as  required  by  the  terms  of  the  bond,  within  six 
months  after  the  insurer  whose  fidelity  was  insured  absconded 
and  his  shortage  was  discovered.  Immediately  after  the  cashier 
absconded  notice  was  given.  The  company  sent  its  own  repre- 
sentatives and  they  discovered  the  amount  of  the  shortage. 
Correspondence  passed  between  the  parties  within  six  months 
in  which  the  amount  of  the  loss  was  stated.  The  company 
denied  liability  and  suit  was  instituted  within  the  six  months 
period.  Held,  That  there  had  been  a  sufiicient  compliance  with 
the  terms  of  the  bond.  Held,  further,  That  even  if  the  condition 
with  reference  to  demand  within  six  months  had  not  been  com- 
plied with  the  unconditional  denial  of  all  liability  by  the  com- 
pany constituted  a  waiver  of  non-compliance. 
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Same — Rule  of  Construction: 

The  contract  of  a  surety  company,  being  couched  in  language 
chosen  by  the  company  will  be  construed  strictly  against  the 
company. 

Same — Warranties — Statement  Made  by  Principal: 

The  bond  provided  that  written  statements  of  the  employer 
relative  to  the  employe  should  form  a  part  of  the  contract  and 
should  be  treated  as  part  of  the  warranties.  Held,  That  it  was 
only  the  statements  of  the  employer  that  could  be  treated  as  war- 
ranties and  not  those  of  the  employe  for  whom  the  defendant 
was  to  stand  as  surety. 

Same — Same— "Not  to  My  Knowledge:" 

A  bank,  in  its  application  for  bond  on  its  insurer,  made 
the  following  statement,  which  by  the  terms  of  the  contract 
was  a  warranty,  to- wit:  "His  accounts  were  last  examined  on  the 
1st  day  of  February,  1912,  and  found  correct  in  every  respect 
He  is  not  to  my  knowledge  at  present  in  arrears  or  in  default/' 
Held,  That  this  did  not  constitute  a  warranty  that  there  were  no 
arrears  or  default  at  that  time,  but  was  only  a  qualified  guar- 
antee that  there  was  no  shortage  or  arrearage  within  the  knowl- 
edge of  the  officer  who  had  made  the  statement. 

Same — Examination  of  Accounts — Evidence  Considered: 

The  bond  provided  that  there  should  be  a  complete  inspec- 
tion of  the  employe's  accounts  at  least  once  each  year,  such 
•  inspection  to  include  an  examination  of  all  cash  and  securities 
the  employe  shall  have  in  his  custody.     Within  the  year  the 
officers  of  the  company  had  made  an  examination  of  the  accounts 
and  a  verification  of  the  cash  notes  and  other  securities  on  hand. 
The  examination  did  not  embrace  the  accounts  of  correspondent 
banks  or  a  comparison  of  the  cashier's  accounts  with  those  of 
correspondent  banks.    Held,  That  there  was  a  sufficient  compli- 
ance with  the  terms  of  the  contract.     If  anything  further  had 
been  required  it  should  have  been  so  expressed  in  the  contract. 
[Judgment  for  plalntiflC  below.     Here  affirmed  against  surety.] 
Equitable  Surety  Co.  v.  Bank  of  Hazen  (Ark.  S.  C.) : 

181  Southwestern  Reporter  (February  2,  1916)  279. 

Principal    and    Surety — Renewal    Premiums — Liability    of    Prin- 
cipal: 

A  principal  having  obligated  himself  to  pay  premiums  on  a 
bond  until  written  evidence  of  the  discharge  of  the  surety  should 
be  furnished,  it  is  liable  on  being  sued  by  the  surety  for  the 
renewal  premiums  on  the  bond,  no  written  evidence  of  discharge 
having  been  filed  with  the  surety;  that  the  surety  had  caused  the 
removal  of  the  principal  from  his  trust  would  not  excuse  the 
principal  from  having  his  account  filed,  judicially  settled,  and 
allowed,  and  making  proof  thereof  to  the  surety  as  stated  in  the 
bond. 

[Judgment  for  surety.] 

National  Surety  Co.  v.  Stallo  (N.  Y.  City  Co.,  Tr.  Tr.) : 
166  New  York  Supplement  (February  7,  1916)  987. 
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Principal  and  Surety — ^Termination  of  Bond — Premiums: 

Where  a  surety  obtains  its  own  discharge  from  liability 
under  a  bond,  the  requirement  that  the  bond  shall  continue  until 
the  principal  furnishes  written  evidence  of  his  discharge  does 
not  apply,  and  hence  the  principal  is  not  liable  for  premiums 
beyond  the  date  of  the  discharge  from  liability  obtained  by  the 
surety. 

Same — Bond — Rule  of  Construction: 

The  application  for  a  bond  having  been  printed  and  pre- 
pared by  the  surety  will  be  construed  strictly  in  favor  of  the 
principal. 

[Judirment  for  surety  for  partial  relief.     Here  affirmed.] 
National  Surety  Co.  et  al.  v.  Stallo  (N.  Y.,  App.  Div.) : 

156  New  York  Supplement  (February  7,  1916)   988. 

Automobile  Policy — Collision— Evidence  Considered: 

The  policy  insured  against  damage  caused  solely  by  collision. 
It  excepted  damage  "caused  by  striking  any  portion  of  the  road- 
bed ^  *  and  all  loss  or  damage  caused  by  the  upset  of  the 
injured  automobile  unless  such  upset  is  a  direct  result  of  such 
collision  as  is  covered  hereby."  While  the  automobile  was  driven 
down  a  hill  at  a  rapid  rate  of  speed,  the  driver  attempted  to  make 
a  short  turn;  the  wheels  skidded,  the  automobile  upset  and 
went  over  the  hill.  Held,  That  under  this  evidence  there  was  no 
liabUity. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of  com- 
pany.] 

Stuht  et  ux.  y.   United   States  Fidelity  &   Casualty  Co. 
(Wash.  S.  C.) : 

154  Pacific  Reporter  (February  7,  1916)   137. 

Insurance  Business — Rate  Regulation — Statute: 

Chapter  174,  Sess.  Laws  1915,  p.  340  (Okla.)  creating  a  state 
insurance  board  and  providing  for  the  regulation  and  control  of 
rates  of  premiums  on  insurance,  and  for  other  purposes  therein 
specified,  is  not  in  violation  of  any  ri^ts  of  the  companies 
affected  thereby  doing  business  in  this  state  secured  to  them  by 
the  Fourteenth  Amend,  to  the  Constitution  of  the  United  States, 
and  is  within  the  legitimate  police  power  of  the  state. 

Same — Same — Public  interest: 

The  business  of  insurance  is  of  such  a  nature  and  affected 
with  such  a  public  interest  as  to  justify  legislative  regulation 
thereof  and  of  the  rates  charged  by  the  companies  engaged  in 
such  business. 

Same — Sanrne — Insurance  Board: 

It  is  within  the  power  of  the  Legislature  to  create  a  state 
insurance  board,  and  to  require  every  fire,  tornado,  and  plate 
glass  insurance  company  and  every  Insurance  company  granting 
insurance  against  the  liability  of  employes  to  file  with  said  board 
a  schedule  of  rates  charged  by  it  for  such  risks,  and  to  prohibit 
a  change  in  such  rates  except  after  ten  days'  notice  to  said  board 
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of  such  contemplated  change,  and  authorizing  said  board,  when 
it  shall  determine  that  any  rate  is  excessive  or  unreasonably  high, 
or  that  said  rate  is  inadequate  to  the  safety  or  soundness  of  the 
company  granting  the  same,  to  direct  said  company  to  file  a 
higher  or  lower  rate,  commensurate  with  the  risk  and  further 
requiring  that  in  every  case  the  rate  shall  be  reasonable,  when 
provision  is  made  for  a  review  of  the  orders  of  said  board  by  the 
courts. 

Same— Same — Constitutional  Law: 

Chapter  174,  Sess.  Laws  1915,  p.  340  (Okla.)  is  not  violative 
of  the  provisions  of  sections  22,  23,  and  24  of  article  6  of  the 
Constitution,  creating  the  Insurance  department  and  the  office 
of  insurance  commissioner,  nor  does  such  act  deprive  the  insur- 
ance commissioner  of  any  powers  or  duties  conferred  upon  him 
by  the  Constitution. 

Same — Same — Same : 

The  grant  to  the  Legislature  of  specific  authority  by  section 
19,  art.  9  of  the  Constitution  to  vest  in  the  Corporation  Commis- 
sion additional  powers  and  duties  in  connection  with  the  visita- 
tion, regulation  or  control  of  corporations,  or  with  prescribing  and 
enforcing  rates  and  charges  to  be  observed  in  the  conduct  of  any 
business,  where  the  state  has  the  right  to  prescribe  the  rates  and 
charges  in  connection  therewith,  does  not  deprive  the  Legislature 
of  its  power  to  regulate  and  control  such  matters  nor  to  create 
the  state  insurance  board  and  vest  it  with  the  powers  enumer- 
ated in  said  chapter  174,  Sess.  Laws  1915. 

Same — Same — Same: 

Exempting  domestic  mutual  fire  insurance  companies  and 
reciprocal  associations  and  mutual  insurance  companies  and 
reciprocal  associations  doing  business  In  this  state  from  the 
provisions  of  said  act  does  not  render  such  legislation  invalid  as 
to  other  insurance  companies,  as  denying  them  the  equal  protec- 
tion of  the  laws. 

Same — Statute — ^Title  and  Subject  Matter: 

Chapter  174,  Sess.  Laws  1915,  p.  340  (Okla.)  entitled  "An  Act 
creating  a  state  insurance  board,"  providing  for  the  regulation 
and  control  of  rates  of  premiums  on  insurance  and  to  prevent 
discrimination  therein,  and  the  granting  and  revoking  insurance 
agent's  licenses,"  etc.  is  sufiicient  so  far  as  its  title  is  concerned 
to  include  within  its  terms  a  law  generally  regulating  the  busi- 
ness of  insurance,  insurance  companies  and  insurance  agents. 

Same — Rate  Regulation — injunction: 

The  Oklahoma  law  regulating  premium  rates  and  providing 
for  an  appeal  to  the  Supreme  Court  from  any  order  of  the  insur- 
ance board  gives  a  speedy  and  adequate  remedy,  and  an  injunc- 
tion will  not  lie  to  restrain  the  insurance  board  from  proceeding 
in  a  matter  within  its  lawful  jurisdiction. 

[Injunction  denied  below.     Here  affirmed  against  company.] 
Insurance  Co.  of  North  America  et  al.  v.  Welch,  Ins.  Comr. 
et  al.  (Okla.  S.  C.) : 

164  Pacific  Reporter  (February  7,  1916)  48. 
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Agents — License — Statute : 

Under  the  provisions  of  Ch.  174,  Sess.  Laws  1915,  p.  340 
(Okla.)  the  duty  of  issuing  licenses  to  insurance  agents  is  im- 
posed upon  the  state  insurance  board,  and  mandamus  will  not  be 
awarded  against  the  insurance  commissioner  directing  him  to 
issue  such  license. 

[Judgment  for  commissioner  below.     Here  affirmed  against  com- 
pany.] 

Insurance  Co.  of  North  America  et  al.  v.  Welch,  Ins.  Comr. 
(Okla.  S.  C): 

164  Pacific  Reporter   (February  7,  1916)   56. 

Application — Breach  of  Warranty — Estoppel: 

Insured  truthfully  answered  the  questions  propounded  to  him, 
but  the  agent  improperly  recorded  them.  Insured  was  unable  to 
read  and  did  not  read  the  application.  The  policy  was  left  in  the 
possession  of  a  mortgagee.  Held,  That  the  company  was  estopped 
from  insisting  on  a  forfeiture  on  account  of  the  mis-statements 
In  the  application. 

Policy — Notice — Reasonable  Tinr>e: 

The  policy  required  notice  to  be  given  "forthwith"  by  tele- 
graph or  telephone."  The  insured  animal  became  sick  about  2 
o'clock  in  the  afternoon  and  died.  Insured  succeeded  in  reaching 
a  veterinary  by  telephone  at  4  o'clock,  and  he,  together  with 
Insured,  worked  with  the  animal  until  it  died.  Notice  was  fur- 
nished the  following  day.  Heldy  That  the  circumstances  show 
that  it  was  practically  impossible  to  give  the  required  notice 
before  the  death  of  the  animal,  and  that  notice  given  the  follow- 
ing day  was  within  a  reasonable  time. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
National  Live  Stock  Ins.  Co.  v.  Simmons  (Ind.  App.) ; 

111  Northeastern  Reporter  (February  8,  1916)  18. 

Employers'  Liability  Policy — Rule  of  Conetruction : 

If  the  language  of  the  policy  is  unambiguous  its  usual  and 
ordinary  meaning  should  be  attributed  to  it. 
Same— Duty  of  Insurer  to  Settle  Claim: 

Under  an  employers'  liability  policy,  in  which  the  Insurer 
agrees  to  indemnify  the  assured  for  injury  to  a  single  employe 
in  an  amount  not  exceeding  $5,000,  it  was  not  obligatory  upon  the 
insurer  to  settle  a  claim  against  the  assured  where  the  same 
could  be  settled  for  $5,000  or  less. 
Same — Same— Damages : 

There  being  no  duty  on  the  part  of  an  Insurer  under  an  em- 
ployers* liability  policy  to  settle  a  claim  against  the  assured, 
where  the  same  could  have  been  settled  for  less  than  the  maxi- 
mum liability  of  $5,000  assumed  by  the  insurer,  there  could  be  no 
breach  of  such  duty  upon  which  an  action  in  tort  by  the  assured 
could  be  founded. 
Same    Same — ^Agency: 

Under  an  employers'  liability  policy  the  insurer  is  not  consti- 
tuted the  agent  of  the  assured  for  the  purpose  of  making  settle- 
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ments,  and  such  Insurer  has  the  right  to  consider  its  own  interests 
as  paramount  to  those  of  the  assured  and  to  decide  whether  they 
would  be  best  subserved  by  settling  or  resisting  the  claim. 

Same — Exclusive  Right  of  insurer  to  Settle  Claims — Validity  <tf 
Contract: 

The  parties  to  a  contract  of  insurance  have  the  right  to  insert 
such  provisions  therein  as  they  see  fit  so  long  as  its  provisions 
do  not  contravene  public  policy;  it  is  competent  for  the  parties 
to  an  employers'  liability  contract  to  agree  that  the  insurer  shall 
have  the  exclusive  right  to  settle  claims. 

Same— Same — Good  Faith: 

While  the  parties  to  an  employers'  liability  policy  may  agree 
that  the  insurer  shall  have  the  exclusive  right  of  settling  claims, 
such  insurer  must  exercise  such  right  in  good  faith. 

Same — Refusal  of  Insurer  to  Defend — Damages: 

Where  an  employers'  liability  company,  in  violation  of  its 
contract,  refuses  to  assume  defense  of  an  action  against  insured, 
the  assured  is  released  from  his  obligation  not  to  settle,  and  may 
thereupon  make  any  reasonable  settlement  that  prudence  and  good 
judgment  would  dictate  and  the  insurer  becomes  liable  for  the 
amount  paid  not  exceeding  the  Umit  fixed  in  the  policy. 

Same — Negligence  In  Making  Defense— Damages: 

An  employers'  liability  company  having  agreed  to  assume  and 
conduct  the  defense  in  an  action  brought  against  the  assured,  is 
pledged  to  conduct  such  defense  with  ordinary  care,  skill  and  pru- 
dence, and  where  it  fails  to  do  so  it  is  guilty  of  actionable  negli- 
gence for  which  there  may  be  a  recovery  of  damages. 

Same— Refusal  of  Insurer  to  Settle — Damages: 

While  an  insurer  under  an  employers'  liability  policy  has  the 
right  to  consult  what  it  deemed  to  be  its  own  interest  in  making 
a  settlement,  it  could  not  have  used  the  power  vested  in  it  and 
recklessly  and  contumaciously  refused  to  settle  if  it  was  apparent 
that  in  all  probability  its  conduct  would  not  only  result  in  damage 
to  the  insured,  but  also  in  loss  to  itself. 

Same— Same — Sufficiency  of  Complaint: 

In  an  action  for  damages  against  an  employers'  liability  com- 
pany for  recklessly  refusing  to  settle  a  claim  against  assured, 
the  record  on  appeal  of  the  action  by  the  injured  employe  against 
the  assured  could  not  be  considered  in  determining  the  sufficiency 
of  the  assured's  complaint  against  the  insurer. 

[Demurrers  to  first,  second  and  third  paragraphs  of  complaint 
overruled  below.  Here  ruling  of  trial  court  reversed  as  to 
first  and  second  paragraphs  of  complaint  and  affirmed  as 
to  third  paragraph.] 

Wisconsin  Zinc  Co.  v.  Fidelity  &  Deposit  Co.  (Wis.  S.  C.) : 

155  Northwestern  Reporter  (February  11,  1916)   1081. 

Corporation — Sale  of  Stock — Statute: 

Sec.  19,  Ga.  Ins.  Code  1912  (Acts  1912,  p.  129;  Park's  Ann. 
Code  Sec.  2440)  prohibiting  officers  and  agents  of  insurance  com- 
panies from  receiving  a  commission  of  more  than  ten  per  cent,  of 
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sales  of  the  capital  stock  of  such  companies  refers  to  sales  in 
which  such  officers  or  agents  are  dealing  either  directly  or  indi- 
rectly for  the  company  itself,  and  has  no  reference  to  a  case  where 
one  who  happens  to  be  an  officer  or  agent  of  an  insurance  company 
is  selling  stock  belonging  to  himself,  or  to  some  person,  firm  or 
corporation  to  whom  the  insurance  company  had  previously  sold 
the  stock. 

[Judgment  in  accordance  with  opinion.    Affirmed  on  appeal.] 
Prontaut  v.  Lorick  (H.  C.)  Co.  (Ga.  C.  A.) : 

87  Southeastern  Reporter  (February  12,  1916)   716. 

Corporations — Insurance  Business — Contracts  Considered: 

The  contracts  of  a  corporation  providing  for  the  care  of  plate 
glass  for  a  fixed  term  for  a  consideration,  and  further  providing 
for  the  replacement  of  broken  glass  are  contracts  of  insurance. 
The  fact  that  the  company  undertakes  in  such  contracts  to  keep 
the  glass  puttied  during  the  terms  of  the  contracts  does  not  in 
any  way  alter  the  nature  of  the  contracts.  They  are  simply  in 
the  nature  of  an  Inspection,  and  are  really  for  the  protection  of 
the  company  insuring  the  glass. 

[Judgment  for  people  below.     Here  affirmed  against  company.] 
People  v.  Standard  Plate  Glass  &  Salvage  Co.,  Inc.  (N.  Y., 
App.  Div.) : 

166  New  York  Supplement  (February  14,  1916)   1012. 

Action  on  Poiicy — Excepted  Risks — Burden  of  Proof: 

In  an  action  on  a  live  stock  policy  where  there  was  no  testi- 
mony offered  to  show  that  the  death  of  the  insured  animal  was 
due  to  one  of  the  excepted  causes  a  finding  for  the  insured  was 
proper. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
National  Live  Stock  Ins.  Co.  v.  Warren  (Tex.  C.  C.  A.) : 
181  Southwestern  Reporter  (February  16,  1916)   790. 

"insurance  Broker" — Statute — Cierk  in  Ofnce  of  Broker: 

A  clerk  for  hire  for  a  firm  of  licensed  brokers  who,  while 
acting  under  his  employer's  Instructions  delivers  a  policy  effected 
by  the  employer  and  collects. the  premium  thereon,  in  so  doing 
was  not  acting  as  an  insurance  broker  under  Sec.  218  Art.  23  Code 
Pub.  Civ.  Laws  of  Md.,  providing  for  the  licensing  of  brokers,  and 
was  therefore  not  subject  to  the  penalty  therein  prescribed. 

Same— Same— Sol  icitor : 

A  solicitor  for  a  firm  of  licensed  insurance  brokers,  receiving 
a  commission  on  business  which  he  produces,  is  an  "insurance 
broker"  within  Sec.  218,  Art.  23  Code  Pub.  Civ.  Laws  Md. 

Same — Same— Same : 

A  clerk  employed  by  a  firm  of  licensed  insurance  brokers 
receiving  a  salary  for  his  services,  whose  duties  as  clerk  required 
him  to  solicit  business,  in  so  doing  acts  as  an  "insurance  broker" 
within  Sec.  218,  Art.  3  Code  Pub.  Civ.  Laws  Md. 
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Same — Same — Evidence  Considered: 

A  clerk  in  the  office  of  a  firm  of  licensed  insurance  brokers 
receiving  a  salary  for  his  services,  who  was  sent  by  his  employers 
to  effect  the  placing  of  a  certain  risk,  in  so  doing,  was  not  acting 
as  an  insurance  broker  within  the  Maryland  law.  His  act  in  this 
particular  was  distinctly  a  clerical  service. 

Same — Same — Solicitation  of  Renewals: 

The  act  of  an  employe  of  a  firm  of  licensed  insurance  brokers 
in  soliciting  a  renewal  of  a  policy  acts  as  an  ^'insurance  broker*' 
within  the  Maryland  law,  and  having  failed  to  obtain  license  as 
required  was  subject  to  the  penalty  therein  provided. 
[Accused  acquitted  below.     Here  reversed.] 
State  V.  Geddes  (Md.  C.  A.): 

96  Atlantic  Reporter  (February  17,  1916)  353. 

Title    Policy — ^"All    Loss    or    Damage" — Liens    Assumed    by    As- 
sured: 

The  policy  undertook  to  insure  against  "all  loss  or  damage" 
not  exceeding  a  specified  sum,  "which  the  insured  shall  sus- 
tain *  *  *  by  reason  of  any  liens  or  encumbrances  charging 
the  same  at  the  date  of  this  policy  "  Held,  That  under  such  pol- 
icy the  insurer  was  not  liable  where  the  insured  had  been  re- 
quired to  pay  an  assessment  lien  which  was  assumed  by  him  at 
the  time  of  purchase;  it  should  not  be  said  that  insured  was 
damaged  by  paying  that  which  he  had  expressly  agreed  to  pay. 

Same — Nature  of  Contract: 

A  policy  of  title  insurance  is  a  contract  of  indemnity,  and 
recovery  thereon  can  be  had  only  for  actual  loss. 

[Judgment  for  plaintiffs  below.     Here  reversed  in  favor  of  in- 
surer. ] 

Empire   Development   Co.   et   al.   v.   Title  Guarantee  and 
Trust  Co.  (N.  Y.,  App.  Div.): 

157  New  York  Supplement  (February  21,  1916)  68. 

Policy — Cancellation — Return  of  Premium: 

Where  it  is  sought  to  cancel  a  policy,  pursuant  to  the  right 
reserved  therein,  it  is  encumbent  on  the  company  to  return  the 
unearned  portion  of  the  premium  which  it  has  received. 

Same — Same — Recovery  of  Unearned  Premium: 

Where  an  insurer  cancels  a  policy,  pursuant  to  the  right 
reserved  therein,  if  the  assured  has  not  paid  the  earned  premium, 
the  same  may  be  recovered  by  the  insurer. 

Same^Same-^Computation  of  Earned  Premium: 

Where  a  policy  does  not  provide  the  method  of  arriving  at 
the  earned  premium  in  case  of  cancellation,  the  equitable  way  of 
fixing  the  amount  is  to  charge  the  assured  the  agreed  premium 
for  the  full  term,  and  then  deduct  therefrom  the  amount  of  the 
earned  premium  on  a  pro  rata  basis. 

Same— Same — Same: 

The  premium  on  the  policy  was  conditioned  upon  the  amount 
of  the  assured's  pay  roll.     The  policy  provided  that,  upon  can- 
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cellation  by  the  assured,  "the  compensation  for  the  full  original 
policy  period  shall  be  computed  upon  the  basis  of  the  compensa- 
tion to  date  of  cancellation."  The  policy  contained  the  further 
provision:  "The  date  of  cancellation  shall  then  be  the  end  of 
the  policy  period."  Held,  That  on  cancellation  by  the  insurer 
the  same  basis  should  be  taken  for  calculating  the  earned  por- 
tion of  the  premium.  The  clause,  "The  date  of  cancellation  shall 
be  the  end  of  the  policy  period,"  is  to  be  construed  as  meaning 
that  the  liability  of  the  insurer  was  limited  to  casualties  happen- 
ing prior  to  the  date  of  cancellation,  and  did  not  mean  that  the 
premium  to  be  paid  on  cancellation  by  the  company  was  to  be 
computed  entirely  upon  the  compensation  paid  to  date  of  can- 
cellation. 

[Judgment  for  defendants  below.     Here  reversed  in  favor  of  in- 
surer.] 

Commercial  Casualty  Co,  v.  Rice  et  al.   (N.  Y.,  Sp.  Tr., 
Erie  Co.): 

157  New  York  Supplement  (February  22,  1916)  1. 

Credit   Insurance — Application — "Lowes": 

The  word  "losses,"  as  used  in  an  application  for  a  credit  in- 
demnity bond,  includes  such  accounts  as  in  the  ordinary  and 
usual  course  of  business  a  business  man  would  regard  as  repre- 
senting a  loss;  an  account  due  from  an  insolvent  debtor  who 
had,  at  the  time  of  the  making  of  the  application,  transferred 
his  property  to  insured  for  the  benefits  of  his  creditors,  would 
constitute  a  loss  within  the  meaning  of  the  application. 

[Judgment  for  plaintiff  below   (144  N.  Y.  Supp.  424).     Here  re- 
versed In  favor  of  insurer.] 

L.  Black  Co.  v.. London  Guarantee  &  Accident  Co.,  Ltd.  (N. 
Y.  C.  A.): 
Ill  Nortlieastem  Reporter   (February  22,  1916)   241. 

Pol  icy — Contraot : 

A  policy  of  insurance  is  merely  the  written  evidence  of  a 
contract. 
Bankruptcy — Insurance  Proceeds — Proceedings  to  Try  Title: 

Title  to  the  proceeds  of  a  policy  on  the  life  of  a  bankrupt, 
the  possession  of  which  policy  was  in  the  beneficiary,  the  bank- 
rupt's wife,  cannot  be  asserted  in  summary  proceedings;  in  such 
case  the  wife  has  the  right  to  insist  upon  her  claim  of  title  being 
passed  upon  in  a  plenary  action. 

Same — Same — Exemption : 

Under  the  laws  of  Pennsylvania  providing  that  insurance 
taken  out  on  the  life  of  a  husband  for  the  benefit  of,  or  bona 
fide  assigned  to,  his  wife  or  other  dependent  relative  shall  be 
exempt  from  the  claims  of  creditors,  insured's  trustee  in  bank- 
ruptcy has  no  claim  to  such  a  contract. 

8a  me— Sa  me— Sa  me : 

Where  the  right  of  changing  the  beneficiary  is  reserved,  such 
right  passes  to  the  insured's  trustee  in  bankruptcy  and  may  be 
exercised  by  him.  However,  where  there  has  been  a  bona  fide 
assignment  of  a  policy  by  the  insured  to  his  wife,  including  the 
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right  to  the  caah  surrender  yalue,  the  policy  becomes  the  prop- 
erty of  the  wife  free  from  aiiy  claims  of  the  trustee  in  bank- 
ruptcy. 

(Order  to  show  cause  below.    Here  reversed  against  trustee.] 

In  re.  Flanlgan  (U.  S.  D.  C,  Pa.) : 

228  Federal  Reporter  (February  24.  1916)  339. 


Employers'  Liability  Policy — IModiflcation^New  Contract: 

The  modification  of  an  employers'  liability  policy  by  attach- 
ing a  written  stipulation  increasing  the  rate  of  premiums  was 
equivalent  to  the  making  of  a  new  contract  of  insurance  at  that 
date  for  a  new  premium,  but  otherwise  on  the  former  terms. 

Foreign  Company — Non-Compliance  with  Statute — Effect  on  Con- 
tract: 

Sees.  1976,  1978  and  1919a,  Wis.  St.  1911,  form  a  system  of 
insurance  regulation  intended  to  require  policies  to  be  issued 
from  the  office  of  and  by  licensed  agents,  residents  of  the  state. 
Sec.  195605  imposes  a  penalty  on  any  person  or  corporation  vio- 
lating any  law  of  the  state  relating  to  insurance.  By  an  amend- 
ment to  Sec.  1919a,  a  subdivision  was  added  as  follows:  "This 
section  shall  not  prevent  any  insurance  placed  in  yiolation  there- 
of taking  effect.  Held,  That  the  amendment  had  the  effect  of 
validating  insurance  in  every  detail,  notwithstanding  that  the 
policy  may  have  been  issued  in  yiolation  of  the  statute,  leaving 
the  violator  subject  only  to  the  penalties  prescribed.  And  a  for- 
eign company  issuing  a  policy  through  its  foreign  office,  although 
the  same  was  countersigned  by  an  authorized  local  representa- 
tive, could  recover  of  the  assured  named  fn  the  policy  the  pre- 
mium which  he  undertook  to  pay. 

Employers'  Liability  Policy — Premiums — Basis  of  Calculation: 

In  an  action  to  recover  the  premium  on  a  policy  of  liability 
insurance,  where  one  of  the  persons  jointly  insured  intends  to 
discontinue  business,  the  rate  of  premium  is  not  that  provided 
in  the  policy  where  the  business  of  the  insured  is  discontinued, 
but  that  provided  for  in  cases  where  the  policy  is  canceled  by 
the  insured. 

[Judgment  for  defendant  below.     Here  reversed  in  favor  of  In- 
surer.] 

Ocean  Ace.  &  Guaranty  Corp.  v.  Combined  Locks  Paper 
Co.  et  al.  (Wis.  S.  C.)  ; 

166  Northwestern  Reporter  (February  25,  1916)   166. 


Building    Contract — Agreement    to    Furniali    Underwriters'    Cer- 
tificate^Materiaiity: 

Under  a  contract  to  furnish  and  install  certain  gas  and  elec- 
tric fixtures  and  providing  that  the  contractor  shall  "furnish 
certificates  from  the  New  York  Board  of  Fire  Underwriters  for 
each  and  all  fixtures  furnished  and  installed,"  the  failure  to  fur- 
nish such  certificates  was  not  merely  a  technical  omission^  since 
the  lack  of  such  a  certificate  might  seriously  affect  fire  insur- 
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ance,  and  cause  the  public  utilities  to  cut  off  the  supply  of  gas 
and  electricity. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  de- 
fendant.] 

Empire  Lighting  Fixtures  Co.  y.  Browning   (N.  Y.,  App. 
Tr.): 

157  New  York  Supplement  (March  6,  1916)  284. 

Personal     Injury     Action — Reference     to     Insurance^Harmiess 

Error: 

Reference  in  argument  to  one  of  the  attorneys  representing 
the  defendant  suggestive  of  the  fact  that  he  was  really  repre- 
senting an  insurance  company  was  not  prejudicial  especially 
where  the  court  expressly  instructed  the  jury  that  it  should  not 
consider  so  much  of  the  argument  in  arriving  at  its  verdict. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 

Decatur  Cotton  Seed  Co.  v.  Taylor  (Tex.  C.  C.  A.) : 

182  Southwestern  Reporter  (March  8,  1916)   401. 

Credit  Indemnity  Bond — Risk — Contract  Considered: 

The  bond  provided:  "The  time  of  this  bond  shall  be  from 
the  18th  day  of  March,  1912,  to  the  17th  day  of  March  1913,  both 
days  inclusive.  •  •  •  This  bond  does  not  cover  any  loss 
occurring  prior  to  April  4,  1912,  the  date  of  the  payment  of  the 
premium  thereon,  although  the  bond  may  have  been  delivered.*' 
The  bond  was  applied  for  on  March  18,  1912.  The  application 
was  accompanied  by  two  notes  of  the  insured  for  the  premium 
dated  March  18  and  payable  May  1,  1912.  Negotiations  took 
place  between  the  parties  resulting  in  the  attachment  of  two 
riders  as  follows:  "It  is  agreed  that  losses  of  the  indemnified 
occurring  during  the  term  of  this  bond,  but  after  April  4,  the 
date  of  the  payment  of  the  premium  therefor,  on  goods  sold 

•  •  •  between  the  18th  day  of  December,  1911,  and  the  17th 
day  of  March,  1912,"  shall  be  covered,  etc.  And  further:  "It 
is  agreed  that  the  indemnified's  two  notes  aggregating  amount  of 
premium  on  this  bond,  receipt  of  which  is  hereby  acknowledged 

*  *  *  in  payment  of  said  premium  shall  be  of  the  same  effect, 
provided  said  notes  are  paid  at  or  before  their  maturity,  as  if 
the  entire  amount  of  premium  had  been  paid  by  the  indemnifleid 
by  check.  *  *  *  All  other  terms  and  provisions  of  the  said 
bond  to  remain  in  full  force  and  effect."  Held,  That  the  attach- 
ment of  the  riders  and  the  giving  of  the  two  notes  under  the 
circumstances  did  not  annul  that  part  of  the  bond  excluding 
losses  occurring  prior  to  April  4,  1912. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  In- 
surer.] 

American  Credit  Indemnity  Co.  of  N.  Y.  v.  Henry  A.  Hit- 
ner's  Sons  Co.  (U.  S.  C.  C.  A.,  8rd  Clr.): 

228  Federal  Reporter  (March  9,  1916)  654. 

Action  on  Premium  Note — Failure  of  Consideration: 

Where  the  defendant  gave  his  note  for  the  premium  on  a 
policy  of  hail  insurance  covering  his  wheat,  and  after  the  appli; 
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cation  for  such  policy  had  been  made,  but  before  the  policy  was 
issued,  the  wheat  was  destroyed,  there  was  nothing  at  the  time 
the  policy  was  Issued  to  insure.  And,  since  the  defendant  could 
derive  no  benefit  from  the  policy,  and  the  insurance  company 
could  incur  no  liability  by  reason  of  having  issued  it,  the  note 
was  wholly  without  consideration. 

[Judgrment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant.] 

Van  Arsdale-Osbome  Brokerage  Co.  v.  Patterson   (Okla. 

S.  C.) : 

154  Pacific  Reporter  (March  13,  1916)  1131. 

Employers'    Liability    Policy — Payment   of   Judgment — Evidence 

Considered: 

Where  an  insolvent  employer  executed  notes  in  favor  of  a 
judgment  creditor  on  account  of  the  death  of  an  employe,  and 
the  judgment  was  satisfied  and  the  notes  returned  on  the  same 
day  in  consideration  of  the  assignment  of  the  employer's  liabil- 
ity policy,  such  transaction  was  but  a  subterfuge  and  cannot  be 
sustained  as  a  payment  by  the  employer. 

Same — Liability  and  Indemnity  Insurance  Distinguished: 

Employers'  policies  are  of  two  sorts;  one  called  a  liability 
contract  obliges  the  insurer  to  pay  the  loss  without  first  requir- 
ing the  assured  to  do  so.  The  other  type  is  called  an  indemnity 
policy,  and  imposses  only  reimbursement  after  the  employer  has 
paid  the  debt. 

Same — Assumption  of  Defense  against  Employer — Waiver  of  Pre- 
payment: 

An  employers*  indemnity  company,  which  takes  over  the  de- 
position of  a  liability  insurer  and  waives  the  right  to  exact  pre- 
payment as  a  condition  to  liability  on  its  policy. 

Same^Assignment — Name: 

That  the  name  of  an  assured  corporation  had  been  stricken 
from  the  public  rolls  for  failure  to  pay  its  annual  license  did 
not  render  an  assignment  of  a  policy  by  it  in  its  corporate  name 
void,  but  only  voidable,  and  the  form  of  assignment  could  not 
be  complained  of  by  the  insurer. 

[Judg^ment  for  plaintiff  below.     Here  affirmed  a^rainst  company.! 
Davies  v.  Maryland  Casualty  Co.  (Wash.  S.  C.) : 

154  Pacific  Reporter  (March  13,  1916)   1116. 

Corporation — Capital  Stock — Statute: 

Sec.  7063  R.  S.  Mo.  1909,  relating  to  insurance  companies,, 
provides:  **No  note  or  obligation  given  by  any  stockholder  ♦  * 
shall  be  considered  as  payment  of  any  part  of  the  capital  stock." 
The  defendant  purchased  stock  in  an  insurance  company  in  the 
process  of  organization.  To  pay  for  this  stock  he  executed  a 
note,  which,  with  the  stock  certificate  attached,  was  deposited 
in  bank  and  the  money  obtained.  This  money  was  actually  paid 
into  the  insurance  company's  treasury  before  the  incorporation 
was  applied  for.  Held,  That  in  an  action  on  the  note  by  an  en- 
dorsee the  note  was  not  void  under  the  statute.    The  purpose  of 
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the  statute  was  to  prevent  such  corporation  from  treating  notes 
as  part  of  their  capital  stock,  and  was  not  applicable  to  such  a 
case  as  presented. 

[Judgment  for  plaintiff  below.     Here  affirmed.] 
Security  National  Bank  y.  Field  (Kansas  City  C.  A.) : 

182  Southwestern  Reporter  (March  16,  1916)   818. 

Fidelity  Bond — I ndebtedneM— Advancements: 

In  an  application  to  a  surety  company  for  a  bond  insuring 
the  good  conduct  of  an  employe,  a  negative  answer  was  returned 
to  the  question  whether  he  was  indebted  to  his  employer.  The 
sum  of  $60  had  been  advanced  to  him  to  enable  him  to  meet  the 
expenses  of  his  employment,  to  be  returned  out  of  his  earnings. 
Heldy  That  it  was  not  error  to  submit  to  the  jury  whether  this 
transaction  should  have  been  mentioned  in  answer  to  the  question 
and  whether  the  failure  to  mention  it  proceeded  from  bad  faith. 

Same— Action — I  nstructions: 

In  an  action  upon  a  bond  undertaking  to  indemnify  an  em- 
ployer against  losses  through  the  embezzlement  of  an  employe, 
it  is  not  error  to  instruct  that  one  of  the  issues  is  whether  he 
was  guilty  of  that  offense. 

Same — Embezzlement — Evidence  Considered : 

Where  an  insurance  agent,  who  is  authorized  to  retain  20 
per  cent,  of  all  premiums  collected,  remits  80  per  cent  of  each 
collection  made,  without  specific  direction  as  to  the  application 
thereof,  the  fact  that  the  company  applies  a  part  of  the  amount 
remitted  to  an  indebtedness  of  the  agent  for  money  advanced 
cannot  result  in  fixing  liability  upon  a  bonding  company  which 
has  undertaken  to  indemnify  the  insurance  company  against  loss 
occasioned  by  the  embezzlement  of  its  agent. 

[Judgment  for  surety  below.    Here  affirmed  in  favor  of  surety.] 
Kansas  State  Mut.  Hail  Assn.  v.  Title  Guaranty  &  Surety  * 
Co.  (Kan.  S.  C.) : 

166  Pacific  Reporter  (March  20,  1916)   13. 

Employers'  Liability  Insurer— Garnishment: 

The  defendants  were  insured  by  the  garnishee  defendant 
against  liability  for  personal  injuries.  In  an  action  against  de- 
fendants for  such  injuries,  the  insurer  assisted  in  the  defense 
of  the  action.  Judgment  was  entered  for  plaintiff,  and  the  in- 
surer was  garnisheed.  Held^  That  upon  judgment  being  entered 
against  the  defendants,  it  became,  as  between  the  plaintiff  and 
the  defendants  and  the  insurer,  a  liability  or  debt  owing  by  the 
insurer  to  the  defendants,  which  was  subject  to  garnishment; 
that  the  insurer  was  assisting  defendant's  counsel  in  the  defense 
of  the  plaintiff's  action,  rather  than  having  assumed  exclusive 
control  of  the  defense,  did  not  change  the  fact  that  the  obligation 
growing  out  of  the  judgment  against  defendants  was  one  of 
debt  and  subject  to  garnishment. 

Same— Same— Set-Offs : 

In  such  proceedings  the  casualty  company  cannot  offset 
against  its  liability  arising  subsequent  to  the  bankruptcy  of  the 
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defendants  proYable  claims  in  its  fftvor  arising  prior  to  bank- 
ruptcy and  provable  th««in,  either  for  premiums  earned  on  the 
policy  from  which  its  liability  arose,  or  on  other  policies,  or  for 
sums  paid  in  discharge  of  its  liability  on  bonds  issued  for  the 
defendants  on  construction  contracts;  the  bankrupt  having  been 
discharged  in  bankruptcy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  Insurer.] 
Mahr  y.  Forrestal  et  al.   (Maryland  Casualty  Co.,  garni- 
shee) (Minn.  S.  C.) : 

166  Northwestern  Reporter  (March  24,  1916)  668. 

Policy— Risk— Total  Loss: 

The  policy,  covering  a  stock  of  Jewelry  insured  against  "loss 
of  or  damage  or  misfortune  to  the  property  arising  from  any 
cause  whatsoever. "  Certain  articles  of  jewelry  were  consigned 
to  merchants  in  (Germany.  By  custom  of  the  trade  the  consignee 
had  a  limited  time  within  which  to  refuse  or  accept  the  articles. 
By  reason  of  the  European  war  the  consignee  was  prevented  by 
law  from  dealing  in  any  way  with  the  jewelry  which  was  the 
property  of  British  subjects.  Held,  That  the  ftict  that  the  c<»i- 
signee  was  indefinitely  prevented  from  purchasing  or  returning 
the  jewelry  amounted  to  a  total  loss  within  the  meaning  of  the 
policy. 

(Judgment  for  plaintiffs.] 

Moore  et  al.  v.  Evans  (K.  B.  Div.) : 

(1916)   1  Kind's  Bench  (The  Law  Reporto  March  1) 
479. 

Contract  for  Placing  Insurance — Duty  of  Broker: 

The  plaintiff  insurance  broker,  having  an  agreement  with  the 
defendant  for  placing  its  insurance,  was  not  negligent  in  delaying 
action  until  he  had  received  instructions  from  defendant  as  to 
the  number,  amount  and  forms  of  policies. 

Same — Samo— Submission  of  Rates: 

Under  an  agreement  with  the  plaintiff  broker  for  the  placing 
of  defendant's  insurance  "at  rates  to  be  approved  by  the  board 
of  directors"  of  the  defendant  company,  it  devolved  upon  the 
broker  to  get  and  submit  rates  from  underwriters;  however, 
where  defendant  omitted  to  give  definite  Instructions  as  to  the 
insurance  desired,  the  broker's  failure  to  get  and  submit  rates 
did  not  constitute  a  breach  of  the  contract. 

Same — Same — Same — Waiver: 

Where  defendant  had  taken  the  position  that  the  plaintiff 
broker  should  have  submitted  rates  to  it,  and  thereafter  receded 
from  its  position,  named  to  such  broker  the  rates  which  it  would 
approve,  and  directed  such  broker  to  secure  the  insurance  at 
once,  there  was  a  recognition  by  defendant  of  the  contract  as 
still  existing,  and  a  waiver  of  the  delay  of  the  broker  in  submit- 
ting rates. 

Same — Breach  of  Contract — Evidence  Considered: 

The  defendant  contracted  with  the  plaintiff  broker  for  the 
placing  of  insurance  at  rates  to  be  approved  by  its  board  of  di- 
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rectors.  A  dispute  arose  between  the  parties  as  to  what  was 
required  of  each  by  the  contract.  Finally  defendant  specified 
what  insurance  it  desired  and  directed  plaintiff  to  place  it  at 
once.  The  amount  of  insurance  required  was  large.  Both  par^ 
ties  knew  that  part  of  it  would  have  to  be  obtained  in  London 
and  that  considerable  time  would  be  required  to  secure  it  upon 
the  most  advantageous  terms.  Six  days  later  defendant  notified 
plaintiff  that  he  was  no  longer  authorized  to  act.  Held,  That  the 
defendant  had  no  right  to  terminate  the  contract  as  it  did  after 
glYing  the  plaintiff  a  reasonable  opportunity  to  furnish  the  in- 
surance, and  its  action  in  so' doing  constituted  a  breach  of  the 
entire  contract. 

Same— Sufriclency  of  Contract^-Conalderation : 

The  defendant  company  was  indebted  to  the  plaintiff  broker 
on  account  of  insurance  premiums.  Plaintiff  proposed  to  sue  de- 
fendant, whereupon.  In  consideration  of  plaintiff  withholding  suit, 
defendant  agreed  to  allow  plaintiff  to  place  its  Insurance  for  a 
period  of  two  years.  In  pursuance  of  the  agreement,  a  resolution 
was  passed  by  defendant's  board  of  directors  that  a  contract  be 
entered  into  with  plaintiff  for  placing  the  insurance  at  rates  to  be 
approved  by  its  board  of  directors.  Thereupon,  on  plaintiff's  re- 
quest that  the  contract  be  put  in  writing,  defendant  wrote  plain- 
tiff as  follows:  "Pursuant  to  the  following  resolution  *  •  * 
we  herewith  enter  into  a  contract  with  you  for  the  insurance  cov- 
ering said  fieet,  as  per  the  terms  of  said  resolution."  Plaintiff 
then  answered,  agreeing  to  the  terms.  Held,  That  this  consti- 
tuted a  contract  between  the  parties.  Held,  further,  That  the 
agreement  of  the  plaintiff  to  forbear  suit  and  to  extend  time  of 
payment  for  what  was  due  him  furnished  a  sufficient  considera- 
tion to  support  the  contract. 

Same — Statute  of  Fraude — Performance  within  One  Year: 

A  contract  to  place  insurance  "for  the  next  two  years,"  com- 
mencing on  or  about  October  1,  is  not  such  a  contract  as  could 
be  performed  within  one  year  and  is  within  the  statute  of  frauds. 

Same — Same — Consideration : 

Where  the  writings  passing  between  the  parties  disclosed 
that  the  action  of  the  defendant  in  contracting  with  plaintiff  to 
allow  plaintiff  to  place  its  insurance  was  entered  into  in  consid- 
eration of  the  plaintiff's  promise  to  extend  the  time  for  payment 
of  moneys  then  owing  by  the  defendant  and  to  forbear  suit 
against  defendant,  there  was  a  sufficient  consideration  shown 
within  the  statute  of  frauds  to  sustain  the  contract. 

Same — Same— Same : 

Where  defendant  agreed  to  allow  plaintiff  to  place  its  insur- 
ance in  consideration  of  plaintiff's  forbearance  to  sue,  and,  pend- 
ing the  negotiations  leading  up  to  the  agreement,  plaintiff  did 
forbear  to  sue,  the  consideration  for  the  defendant's  promise  was 
to  that  extent  executed,  and  the  statute  of  frauds  did  not  apply. 

Same— Duty  of  Broker — Good  Faith: 

While  an  insurance  broker  is  bound  to  act  faithfully,  under 
his  agreement  to  place  insurance,  his  right  to  commissions  is  not 
defeated  by  the  fact  that  in  his  effort  to  bring  the  parties  to- 
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gether  he  adyised  the  defendant  to  raise  the  price  that  it  would 
I>ay  for  the  insurance,  and  the  underwriters  to  lessen  theirs, 
where  he  gave  each  party  to  understand  that  he  was  doing  all  he 
could  to  secure  for  the  defendant  the  most  favorable  terms. 

Same — Breach  of  Contract — Damages: 

Where  defendant  entered  into  a  contract  with  an  insurance 
broker  to  place  its  insurance,  and  thereafter,  after  furnishing 
instructions,  adopted  a  resolution  terminating  the  agreement, 
without  allowing  the  broker  sufficient  time  to  negotiate  the  in- 
surance, the  broker  was  entitled  to  treat  the  entire  contract  as 
terminated  and  to  have  his  damages  assessed  accordingly.  In 
such  a  case  the  amount  of  commissions  that  would  have  accrued 
to  the  broker  on  the  insurance  ordered  were  recoyerable  as 
damages. 

Same    Same — Same : 

In  such  a  case,  the  contract  having  contemplated  that  the 
broker  should  place  the  insurance  for  a  period  of  two  years,  the 
commission  which  would  have  been  earned  on  the  insurance  for 
the  second  year,  less  expenses  incident  to  the  placing  of  the  in- 
surance, was  recoyerable. 

[Judgment  for  plaintiff.] 

Johnson  &  Higglns  v.  Harper  Transportation  Co.   (U.  S. 
D.  C,  Mass.) : 

228  Federal  Reporter  (March  8,  1916)  730. 


Workmen's  Compensation — Acceptance  of  Benefits — Right  to  Re- 
cover Accident  Insurance: 

The  acceptance  of  compensation  by  an  injured  employe 
imder  the  Wash.  Industrial  Ins.  Law  will  not  bar  his  right  to 
recover  on  a  policy  of  accident  insurance.  The  right  of  recovery 
on  such  a  policy  is  independent  of  the  subject  treated  by  the 
statute,  and  involves  parties  with  whom  it  has  no  concern. 

[Judgrment  for  plaintiffs  below.     Here  reversed  in  favor  of  de- 
fendant on  other  grounds.] 

Ross  et  ux  V.  Erickson  Construction  Co.  (Wash.  S.  C.) : 

155  Pacific  Reporter  (March  20,  1916)   163. 


Employers'  Liability  Policy — "Ordinary  Repairs'' — Evidence  Con- 
sidered: 

The  policy  insuring  against  loss  sustained  on  account  of  in- 
juries to  employes  provided:  "This  agreement  shall  *  *  in- 
clude the  work  of  making  ordinary  repairs  for  the  preservation 
of  machinery  or  buildings  and  the  renewal  of  existing  mechanical 
equipment.  Unless  a  permit  describing  the  work  to  be  under- 
taken, signed  by  an  officer  of  the  company  is  hereby  attached 
this  agreement  shall  not  apply  to  such  injuries  so  sustained,  if 
caused  by  making  additions  to,  alterations  in,  or  the  construc- 
tion or  demolition  of  any  building,  structure  or  plant."  Held, 
That  the  insurer  was  not  liable  for  injuries  sustained  by  em- 
ployes caused  by  the  laying  of  a  new  roof  made  necessary  by 
reason  of  a  fire.    While  the  laying  of  the  roof  may  have  been 
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a  necessary  repair  to  preserve  the  building  it  could  not  be  con- 
sidered as  an  ordinary  repair  within  the  meaning  of  the  policy. 
[Judgment  for  insurer.] 

Syracuse  Maleable  Iron  Works  v.  Travelers  Ins.  Co.  (N. 
Y.,  Tr.  Tr.,  Onondaga  Co.) : 

167  New  York  Supplement  (March  27.  1916)   572. 

Automobiie  Policy — Payment  of  Loss — Subrogation: 

An  insurer  having  paid  insured  for  the  loss  of  an  automobile 
which  was  stolen,  was  subrogated  to  his  rights  and  is  entitled  to 
maintain  an  action  against  the  garage  keeper  in  whose  custody 
the  automobile  was  left  for  repairs  and  through  whose  negligence 
the  theft  occurred. 

Same— Action — Evidence : 

In  an  action  against  a  garage  keeper,  for  the  benefit  of  an 
insurer  that  had  paid  a  loss  due  to  the  negligence  of  such  garage 
keeper,  where  a  witness  had  testified  as  to  the  amount  of  dam- 
age done,  questions  on  cross-examination  designed  to  show  that 
the  witness  was  in  the  employe  of  the  insurance  company  should 
have  been  allowed  as  bearing  upon  the  weight  of  the  testimony  of 
the  witness. 

[Judgment  for  plaintiff  below.    Defendant's  exceptions  sustained, 
but  new  trial  limited  to  question  of  measure  of  damages.] 
Stevens  v.  Stewart  Warner  Speedometer  Corp.  (Mass.  S. 
J.  C): 

111  Northeastern  Reporter  (March  28.  1916)   771. 

Fidelity  Policy— Notice— Waiver: 

The  policy  required  immediate  notice  of  any  default.  In- 
sured on  notifying  the  insurer  stated  that  the  delay  was  due  to 
long  and  persistent  efforts  to  obtain  a  settlement  with  the  em- 
ploye. The  insurer  in  reply  made  no  allusion  to  the  delay  in 
giving  notice,  but  in  a  somewhat  protracted  correspondence 
sought  to  bring  the  insured  and  its  employe  to  an  agreement  as 
to  the  amount  due.  Heldy  That  there  was  a  waiver  of  the  re- 
quirement of  immediate  notice. 

Same— Same — Same : 

The  policy  provided:  "None  of  the  conditions  or  provisions 
contained  in  this  bond  shall  be  deemed  to  have  been  waived  by 
or  on  behalf  of  the  company  unless  the  waiver  be  clearly  ex- 
pressed in  writing  over  the  signature  of  its  president."  Held, 
That  while  the  provision  is  valid  in  denying  to  any  agent  the 
IK>wer  to  waive,  unless  the  waiver  is  in  writing  signed  by  the 
president,  it  has  no  application  to  the  company  itself,  hence 
letters  from  the  company,  signed  by  its  secretary,  could  be  re- 
lied upon  to  establish  a  waiver. 

Same — ^''Fraud  or  Diahoneaty" — Evidence  Conaidered: 

The  bond  indemnified  against  loss  "by  reason  of  the  fraud 
or  dishonesty  of  the  employe."  Held,  That  where  there  had 
been  a  dispute  between  the  insured  and  the  employe  as  to  the 
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amount  due  by  the  employe  and  such  employe  had  pending  the 
dispute  used  part  of  the  funds  in  dispute  and  was  unable  there- 
after to  deliyer  same  there  was  such  dishonesty  as  entitled  in- 
sured to  recover  under  the  bond. 

Same — Same — Same : 

An  agent  is  guilty  of  fraud  or  dishonesty  where  he  collects 
money  belonging  to  his  principal  and  uses  it  for  his  own  purposes 
or  refuses  to  turn  it  over.  But,  if  there  be  mutual  demands  and 
the  failure  to  settle  be  due  to  an  honest  conviction  of  the  agent 
that  he  has  good  offsets  against  the  plantiff's  appearing  against 
him,  he  cannot  be  said  to  be  acting  fraudulently  or  dishonestly 
in  the  mere  withholding  of  the  plaintiff's  money  to  the  extent 
claimed  until  the  true  amount  due  by  him  be  ascertained.  Never- 
theless under  such  circumstances  the  agent  is  bound  in  honesty 
not  to  use  the  money  collected  for  his  principal  but  to  hold  the 
whole  amount  ready  for  settlement  when  the  offsets  are  passed 
upon  and  the  true  amount  ascertained.  The  meaning  of  fraud 
and  dishonesty  extends  beyond  acts  which  would  be  criminal. 
They  are  to  be  given  a  broad  signification  and  taken  most 
strongly  against  the  surety. 

Same — Concealment — Forfeiture: 

At  the  time  of  the  issuance  of  a  renewal  bond  the  agent 
whose  fidelity  was  insured  was  indebted  to  his  principal  in  a 
large  amount.  The  principal  had  no  communication  with  the 
surety  with  reference  to  the  giving  of  the  bond,  it  merely  re- 
ceiving the  bond  which  had  been  procured  by  the  agent  The 
surety  made  no  inquiry  of  the  principal  as  to  the  state  of  the 
agent's  account.  Held,  That  having  chosen  to  act  upon  its  own 
responsibility,  in  the  absence  of  concealment  or  knowledge  by 
the  principal  of  intentional  wrong-doing  of  the  agent,  the  surety 
will  not  be  heard  to  say  that  the  bond  is  invalid  on  acount  of  the 
indebtedness  existing  at  the  time  of  its  issuance. 

Same — Scope  of  Risk: 

The  bare  recital  of  the  location  of  an  agency,  whose  fidelity 
was  insured,  did  not  limit  the  territory  in  which  the  agency  was 
to  do  business,  and  would  not  prevent  the  obligee  in  the  bond 
from  recovering  for  losses  on  business  transacted  by  the  agency 
beyond  the  place  of  the  location  of  the  agency. 

Same — Same: 

The  first  bond  was  effective  to  June  7,  1908;  the  second 
bond  was  effective  for  one  year  from  its  date,  July  15,  1908, 
leaving  an  unbonded  period  from  June  7,  1908,  to  July  7,  1908. 
The  second  l>ond  limited  the  total  liability  under  the  two  bonds 
to  the  amount  of  the  second  bond,  |6,000.  Held,  That  the  surety 
was  not  liable  for  any  default  occurring  during  the  unbonded 
period,  but  that  it  was  liable  for  the  aggregate  defaults,  not  only 
of  the  period  covered  by  the  second  bond,  but  also  of  the  period 
covered  by  the  first,  subject  to  the  limitation  that  the  entire 
liability  should  not  exceed  |5,000.  Held,  further.  That  while  the 
monthly  balances  against  the  agent  were  not  due  until  the  ex- 
piration of  60  dajrs  after  the  end  of  the  month  in  which  collected. 
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the  agency  was  liable  to  its  principal  as  soon  as  the  money 
was  collected,  and  the  undertaking  of  the  surety  immediately 
attached. 

[Judgment  for  plaintiff  below.  Here  rerersed  in  favor  of  nirety.] 
Citizens'  Trust  &  Guaranty  Co.  v.  Rutgers  Fire  Ins.  Oo. 
U.  S.  C.  C.  A.,  4th  Cir.) : 

22»  FMenU  Reporter  (Maroh  80,  1916)  826. 

Principal  and  Surety — Embezzlennent — Measure  of  Liability: 

Notwithstanding  that  under  the  regulations  of  the  Postoffice 
Department  the  goyemment  is  only  responsible  in  case  of  a  loss 
of  a  registered  package  for  an  amount  not  exceeding  |50,  it  may 
recover  on  the  bond  of  an  employe,  who  embezzled  a  registered 
package  containing  a  sum  in  excess  of  |50,  the  full  amount  lost, 
provided  it  is  not  in  excess  of  the  penalty  of  the  bond. 

(Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
United  States  fidelity  &  Guaranty  Co.  v.  United  States  (U 
S.  C.  C.  A.,  8th  Cir.) : 

229  Federal  Reporter  (March  30.  1916)  897. 

Foreign  Company — ^Taxation — Federal  I natru mentality: 

When  becoming  surety  upon  bonds  required  by  the  United 
States,  a  surety  company  does  not  act  as  a  federal  instrumentality 
so  as  to  be  exempt  from  taxation  on  premiums,  imposed  by  the 
laws  of  Pennsylvania  on  foreign  companies  doing  business  in  such 
state. 

[Judgment  for  commonwealth  below.  Here  affirmed  against  com- 
pany.] 
Fidelity  &  Deposit  Co.  of  Md.  v.  Commonwealth  of  Pennsyl- 
vania (U.  S.  S.  O.): 

86  Supreme  Court  Reporter  (April  1,  1916)  298. 

Landlord  and  Tenant — Distribution  of  Inaurance  -IMoney: 

A  lessee,  under  a  contract  granting  an  option  of  purchase,  on 
electing  to  purchase  is  not  entitled  to  have  insurance  money 
collected  by  the  lessor  applied  to  the  purchase  price,  the  insur- 
ance having  been  taken  out  by  the  lessor  and  there  being  no 
agreement  that  the  insurance  money  should  be  so  applied. 
Same — Same: 

Where  a  tenant  under  a  lease  containing  an  option  to  pur- 
chase was  not  entitled  to  have  the  proceeds  of  insurance  policies 
taken  out  by  the  lessor  applied  to  the  purchase  price  of  the 
property,  his  offer  of  the  amount  of  the  purchase  price  as  re- 
duced by  the  amount  of  insurance  received  by  the  lessor  was 
not  in  compliance  with  the  option  and  did  not  constitute  an  ac- 
ceptance of  the  option. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 
Trumbull  v.  Bombard  (N.  Y.,  App.  Dlv.) : 

167  New  York  Supplement  (April  3,  1916)  794. 

Action  against  Wrong-Doer — Nature  of  Action — Trial  by  Jury: 

The  plaintiff  insurance  company  sued  in  equity,  under  the 
subrogation  clause  of  its  policy,  joining  the  insured,  to  recover 
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the  amount  paid  to  insured  averring  that  the  loss  was  due  to 
the  negligence  of  the  defendant  Subsequently  the  insured 
dropped  out  as  a  party  defendant,  although  no  formal  order  of 
discontinuance  as  to  him  was  entered.  Held,  That  after  the 
insured  dropped  out  as  a  party  defendant  the  action  constituted 
one  at-law  and  the  defendant  was  within  its  constitutional  rights 
in  insisting  on  a  trial  by  Jury. 

Same— -Cause  of  Los»— Evidence: 

In  an  action  under  the  subrogation  clause  of  an  automobile 
policy  where  the  insurer  claimed  that  the  damage  was  due  to 
the  negligence  of  a  chauffeur,  the  chauffeur  should  have  been 
permitted  to  testify  that  just  before  he  collided  he  discovered 
something  wrong  with  the  steering  gear.  The  fact  that  the  gear 
was  under  the  floor  and  could  not  be  seen  did  not  render  this 
evidence  inadmissible. 

[Judgment  for  insurer  below.     Here  reversed  against  insurer.] 
United  States  Casualty  Co.  v.  Anderson  Electric  Car  Co. 
(N.  Y.  App.  Div.) : 

157  New  York  Supplement  (April  3.  1916)  710. 

Principal  and  Surety — Default  of  Contractor — Liability  of  Surety: 
A  surety  on  a  contractor's  bond  on  default  by  the  con- 
tractor is  liable  for  the  expense  of  completing  the  work  under- 
taken by  the  contractor  in  excess  of  the  contract  price. 

Same — Same: 

The  bond  secured  the  performance  of  a  contract  calling  for 
the  erection  of  two  houses.  The  contractor  defaulted  before  com- 
pleting one  of  them.  Held,  That  the  owner  on  proceeding  with 
the  erection  of  the  house  as  to  which  no  work  had  been  done 
was  entitled  to  recover  the  difference  between  the  contract  price 
and  the  cost  of  the  completion  of  the  work. 

[Judgment  for  surety  below  (143  N.  Y.  Supp.  1116).     Here  re- 
versed against  surety.] 

Elmohar  Co.  v.  People's  Surety  Co.  (N.  Y.  C.  A.) : 

ill  Northeastern  Reporter  (April  4.  1916)  821. 

Employers'  Liability  Policy — Rule  of  Construction: 

An  employers'  liability  policy,  where  open  to  construction, 
will  be  construed  most  strongly  against  the  insurer. 

Same — Scope  of  Risic — Evidence  Considered: 

The  policy  indemnified  against  liability  for  injuries  to  em- 
ployes while  engaged  in  their  employment  in  and  about  insured's 
plant.  It  excepted  injuries  suffered  or  caused  by  any  person  in 
connection  with  the  making  of  additions  or  repairs  to  or  altera- 
tions in  any  building,  structure  or  plant.  It  was  alleged  that  the 
injured  employe  was  employed  as  a  common  laborer;  that  at 
the  time  of  his  injury  he  was  not  engaged  in  the  actual  work 
of  constructing  any  addition,  but,  in  obedience  to  the  orders  of 
his  foreman,  was  engaged  in  helping  other  employes  unloading 
metal  coil  inteijided  to  be  used  in  an  addition.  Held,  That  the 
injury  was  within  the  exception  contained  in  the  policy,  hence 
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In  an  acticm  by  the  insurer  to  recover  premiums  from  the  in- 
sured the  expenses  incurred  by  the  insured  on  account  of  the 
injury  so  alleged  could  not  be  set  off  as  against  the  claim  of 
the  insurer. 

[Judgment  for  insurer  below.    Here  affirmed  in  favor  of  insurer.] 
EvansviUe  Ice  and  Storage  Co.  v.  Fidelity  and  Casualty 
Co.  (Ind.  A.  C.) : 

111  Northeastern  Reporter  (April  4.  1916)  812. 

Principal  and  Surety — Default — Waiver: 

Where  on  default  of  a  contractor  the  plaintiff  entered  into 
a  new  contract  with  the  same  contractor  by  and  with  the  con- 
sent of  the  surety  upon  the  understanding  that  such  new  con- 
tract should  not  be  deemed  a  waiver  of  the  original  contract, 
the  new  contract  did  not  extinglish  the  right  of  the  plaintiff 
against  the  surety  for  the  damages  resulting  from  the  breach  of 
the  original  contract. 

8ame-r-Same — Liability  of  Surety: 

On  abandonment  by  a  contractor  of  work  undertaken  by  him, 
no  duty  rested  on  the  owner  to  complete  the  work  as  a  condition 
precedent  to  the  recovery  of  the  damages  provided  for  in  the 
contract. 

Sanrie — Linriitation  Clause — Conatruction: 

A  provision  of  a  surety  bond  that  any  action  under  it  *'must 
be  Instituted  within  six  months  after  the  completion  of  the 
work/'  performance  of  which  was  secured,  has  no  application 
where  the  contractor  refused  to  complete  the  work  and  aban- 
doned it. 

[Judgment  for  plaintiff  below.      (145  N.   Y.   Supp.   674.)     Here 
affirmed  against  surety.] 

Comey  v.  United  Surety  Co.  (N.  Y.  C.  A.) : 

111  Northeastern  Reporter  (Aprtl  4.  1916)  882. 

Insolvent  Company — Suit  to  Recover  Assessments — ^Trusts: 

The  receiver  of  a  mutual  company,  under  Sec.  65,  Ky.  Civ. 
(>ode  of  Practice,  may  be  sued  to  recover  assessments  in  a  court 
of  equity  having  jurisdiction  of  the  receivership  proceedings, 
although  the  several  members,  liable  for  assessments,  did  not 
all  reside  in  that  county. 

[Writ  of  prohibition  denied.] 

Whie  V.  Harbeson,  Judge  (Ky.  C.  A.) : 

188  Southwestern  Reporter  (April  6,  1916)   476. 

Employers'  Liability  Policy— "AccldenUI"— Typhoid  Fever: 

The  policy  insured  against  loss  and  expenses  arising  or  re- 
sulting from  claims  upon  the  assured  for  damages  on  account 
of  bodily  injuries  or  death  accidentally  suffered  by  any  employe 
by  reason  of  the  business  as  described  and  conducted  at  the 
location  named  in  the  policy.  Certain  employes  in  the  course 
of  their  employment  contracted  typhoid  fever  from  water  fur- 
nished them  by  the  assured,  on  account  of  which  assured  was 
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compelled  to  pay  damages.  Held,  That  the  workmen  were  bodily 
injured  within  the  meaning  of  the  policy,  and  such  injuries  were 
the  result  of  an  accident  "Accidental"  means  the  happening  of 
"something  unexpected — something  unintentional."  The  acci- 
dent in  this  case  consists  in  the  unexpected  happening. 

[JudgntMnt  for  plaintiff  below.    Here  affirmed  asalnst  Insurer.] 
Aetna  Life  Ins.  Co.  y.  Portland  Oas  and  Coke  Ca  (U.  S. 
C.  C.  A.,  9th  Cir.) : 

229  Federal  Reporter  (April  e.  1916)  552. 

Building  and  Loan  Associations-Collection  for  insurance— Regu- 
lation: 

The  commissioner  of  banking  has  the  right  of  supervision 
and  control  over  insurance  funds  which  are  maintained  and 
operated  in  more  or  less  direct  connection  with  building  and 
loan  associations,  and  may,  where  it  appears  that  such  associa- 
tions are  engaging  in  such  operations  that  might  be  dangerous 
to  the  public,  after  notice,  proceed  against  them  by  quo  war- 
ranto, or  in  such  other  manner  as  will  effectively  limit  their 
activities  to  the  intended  scope  under  the  laws  under  which  they 
were  created. 

[Opinion  of  Attorney  OeneraL] 

In  re.  Insurance  by  Building  and  Loan  Associations: 
54  PitUburgh  Law  Journal  (April  8.  1915)  214. 

Employers'  Liability  Insurance — ^Action  on  Policy — Evidence: 

In  an  action  by  an  employer  against  a  liability  company  to 
recover  the  amount  of  damages  paid  to  an  injured  employe,  the 
reports  made  by  the  insurer  after  inspections  made  by  it  of  the 
employer's  plant  were  admissible  as  declarations  against  in- 
terest 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Great  Lakes  Laundry  Co.  v.  Aetna  Life  Ins.  Co.   (Mich. 
S.  C.) : 

161  Northwestern  Reporter  (April  9,  1916)  744. 

Corporation — Sale  of  Stock — Statute: 

Plaintiff  executed  a  note  secured  by  a  trust  deed,  in  payment 
of  certain  capital  stock  in  the  defendant  company.  The  note  and 
trust  deed  were  transferred  by  the  defndant  company  to  a  third 
person  in  part  payment  of  certain  real  estate  purchased  by  the 
company.  Held,  That  the  transaction  was  void  under  Art.  12» 
Sec.  6  of  the  Tex.  (}onst.  providing  that  "no  corporation  shall  is- 
sue stock  or  bonds  except  for  money  paid,  labor  done  or  property 
actually  received",  notwithstanding  the  company  received  for  the 
note  the  full  amount  thereof  by  way  of  interest  in  the  property 
transferred  in  exchange  for  the  note. 

Sanrie — Same— Same : 

Under  Articles  4726  (E)  4726,  and  4728  Vemcm's  Sayles'  Civ. 
St  Tex.,  relating  to  the  organization  of  insurance  companies  and 
prohibiting  the  issuance  of  certificates  of  stock  before  the  amount 
subscribed  is  "fully  paid  up  and  in  the  hands  of  the  corporations", 
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the  issuance  of  stock  by  such  a  company  in  exchange  for  a  note 
secured  by  trust  deed  executed  by  a  subscriber  therefor  was 
null  and  yoid. 

Same — Same^Llability  as  Endorser  of  Note  Received  In  Viola- 
tion of  Law: 

Where  an  insurance  company  issued  its  stock  in  exchange  for 
a  note  secured  by  trust  deed  in  violation  of  the  statute  and  con- 
stitution of  the  state  and  thereafter  before  maturity  of  the  note 
endorsed  the  same  to  a  third  person  as  part  consideration  for 
property  transferred  to  it,  it  was  liable  to  the  endorsee  on  its 
endorsement,  though  the  note  as  between  it  and  the  maker  was 
void,  since  the  endorsement  warranted  the  validity  of  the  note 
and  created  a  separate  and  independent  contract  with  the  en- 
dorsee. 

[Judgment  sustaining  demurrer  to  answer  of  defendant  com- 
pany.   Here  affirmed  In  part  and  reversed  in  part.] 

Prudential  Life  Ins.  Co.  of  Texas  v.  Smyer  et  al.  (Tex.  C. 
C.  A.) : 

188  Southwestern  Reporter  (April  12,  1916)  825. 

Burglary  Policy — Use  of  Tools — Evidence  Considered: 

The  policy  contained  a  clause  that  the  company  should  not 
be  liable  for  loss  of  any  property,  "unless  the  same  shall  have 
been  feloniously  abstracted  from  the  burglar  proof  part  of  the 
safe,  *  *  *  after  entry  into  said  burglar  proof  part  shall 
have  been  gained  by  the  use  of  tools  or  explosives  directly  upon 
said  burglar  proof  part  as  well  as  upon  the  fire  proof  part,  if 
any,  of  said  safe.*'  There  was  evidence  to  show  that  the  safe 
was  properly  closed  when  business  was  discontinued  for  the  day. 
The  following  morning  the  safe  was  found  open;  the  knob  and 
handle  on  the  combination  lock  looked  as  if  it  had  been  struck 
with  a  hammer  or  some  other  instrument,  and  was  bent  slightly 
down.  The  inside  of  the  safe  was  torn  up  and  the  small-box  in- 
side the  safe  was  turned  up  and  lying  upside  down  on  the  floor. 
The  inside  looked  as  if  it  had  been  hammered  down  with  some- 
thing. Held,  That  under  this  evidence  it  was  a  question  for  the 
jury  to  say  whether  the  entry  had  been  gained  by  the  use  of  tools 
or  explosives  directly  upon  the  safe. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Goldman  v.  New  Jersey  Fidelity  &  Plate  Glass  Ins.  Co. 
(Kansas  City  C.  A.) : 

188    Southwestern  Reporter  (April  12,  1916)  709. 

Live  Stock  Insurance — ^Action  on  Policy — Measure  of  Recovery: 
The  policy  provided:  "When  stock  is  insured  by  the  class, 
each  kind  of  stock  shall  be  a  class  by  itself;  and  in  case  of  loss 
or  damage,  the  insured  shall  receive  such  a  proportion  of  the 
loss  sustained  as  the  total  value  of  the  stock  in  that  class  owned 
by  him  at  the  time  of  loss  bears  to  the  amount  of  his  insurance 
in  that  class."  Each  of  several  classes  of  animals  was  insured 
in  the  separate  sum  of  $375.  There  were  five  cows  and  one  bull 
in  (me  class.  The  evidence  shows  that  the  cows  were  worth  $60 
each.    The  value  of  the  bull  was  not  shown.    Held,  That  in  the 
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absence  of  eyldence  as  to  the  value  of  all  of  the  dasses,  includ- 
ing the  bull  it  was  Impossible  to  ascertain  the  amount  of  loss  on 
the  one  cow  that  was  killed,  and  an  instruction  in  favor  of  in- 
sured was  therefore  improper. 

[Judgment  for  plaintlfC  below.     Here  reversed  in  favor  of  oom- 
panyj 

McCrary  v.  Farmers  Mut.  Ins.  Co.  (Kansas  City  C.  A.) : 

183  Southwestern  Reporter  (April  12.  1916)  669. 

Taxation — Reciprocal  Law — Conatructlon: 

The  applicability  of  Sec.  637  Ky.  St.,  imposing  reciprocal  obli- 
gations on  foreign  companies,  does  not  depend  upon  the  actual 
transaction  of  business  of  Kentucky  companies  in  the  state  of 
the  domicile  of  the  foreign  companies  sought  to  be  taxes,  but  is 
controlled  by  the  fact  that  there  are  Kentucky  companies  in  ex- 
istence to  which  the  foreign  statute  would  apply,  should  they 
attempt  to  enter  and  do  business  in  such  foreign  state. 

Same — Same — Burden  of  Proof: 

A  foreign  company,  suing  to  enjoin  the  collection  of  a  tax 
by  the  insurance  commissioner  under  the  reciprocal  law,  has  the 
burden  of  establishing  that  the  law  does  not  apply  to  it. 

[Judgment  for  company  below.    Reversed  on  appeal  (181  S.  W. 
1128).     Here  petition  for  rehearing  overruled.] 

Clay,  Ins.  Comr.  v.  Dixie  Fire  Ins.  Co.  (Ky.  C.  A.) : 

183  Southwestern  Reporter  (April  12,  1916)  529. 

Principal  a^id  Surety — Building  Contract — Liability  of  Surety: 

An  owner  has  no  right  to  make  the  claims  against  a  con- 
tractor fixed  and  certain  charges  against  himself  by  promising 
to  pay  the  same,  but  must  adhere  to  his  contract  under  which  he 
is  only  responsible  for  claims  which  actually  become  liens  under 
the  law.    Hence,  where  an  owner  on  default  of  a  contract  prom- 
ised to  pay  claims  due  and  owing  by  the  contractor,  thus  enlarg- 
ing his  liability,  he  could  not  hold  the  surety  on  the  contractor's 
bond  responsible  for  judgments  obtained  upon  such  promises. 
[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of  surety.] 
General    Bonding    and    Casualty    Co.    v.    McCurdy    (Tex. 
C.  C.  A.) : 

183  Southwestern  Reporter  (April  12,  1916)  796. 

Policy — Notice — Forfeiture: 

Failure  to  furnish  notice  within  the  time  required  by  the 
policy  would  be  a  breach  of  the  contract  preventing  recovery. 

Action  on  Policy — Estoppel — Pleading: 

A  reply  averring  that  the  company  was  estopped  from  insist- 
ing on  a  forfeiture  on  account  of  the  failure  to  give  notice  within 
the  required  time  but  which  did  not  aver  that  the  insured  was 
misled  by  the  acts  and  conduct  of  the  company  set  forth,  was 
insufficient. 

Policy— Notice— Waiver: 

A  provision  for  notice  in  a  policy  of  liability  insurance  being 
for  the  benefit  of  the  insurer  may  be  waived  by  it. 
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Same— Same — Same : 

Where  the  company  noting  that  notice  had  not  been  given 
as  required  by  the  policy,  proceeded  at  once  and  continued  for 
nearly  two  months  to  settle  the  claim  against  the  insured,  and 
called  upon  insured  for  further  information  and  proof  as  to  the 
casualty  there  was  a  waiver  of  the  failure  to  give  notice  within 
the  time  specified. 

Same — Same — Same : 

After  undertaking  to  settle  the  claim  against  insured,  the 
insurer  on  demanding  further  information  as  to  the  casualty 
stated  that  it  "would  handle  the  case  on  his  behalf  under  reserva- 
tion of  the  rights  of  the  policy."  ^eld.  That  this  reservation  re- 
ferred only  to  the  future  handling  of 'the  case  and  was  without 
.  effect  upon  the  rights  of  the  parties  as  they  existed  at  that  time. 

Same — Rule  of  Conttructlon — Forfeiture: 

Courts  are  averse  to  holding  that  the  parties  intended  a  for- 
feiture where  no  forfeiture  was  expressly  provided  for  in  the 
policy. 

Same— "Waiver"— Definition: 

A  waiver  is  the  intentional  relinquishment  of  a  known  right; 
it  is  not  necessary  to  constitute  a  waiver  that  the  conduct  of  the 
insurer  induced  the  insured  to  act  in  a  manner  detrimental  to  his 
interest. 

[Judgment  for  insurer  below.     Here  reversed  against  insurer.] 
Lee  V.  Casualty  Co.  of  America  (Conn.  S.  C.  E.) : 
96  AUantlo  Reporter  (April  18,  1916)   962. 


Fidelity  Bond— LlmlUtion  of  Action: 

The  parties,  by  express  stipulation,  could  limit  the  time  when 
the  liability  of  the  insurer  should  expire;  this  might  be  for  a 
shorter  period  than  prescribed  by  the  statute  of  limitations. 

Same — Same — "Shall  Cease": 

A  fidelity  bond  provided  that  "liability  of  said  surety  here- 
under shall  cease  in  one  year  from  the  date  of  expiration  of  the 
above  stated  term  of  office".  Held,  That  under  the  terms  of  the 
bond  the  liability  of  the  insurer  became  extinct  at  the  end  of 
one  year  from  the  termination  of  the  principle's  last  term  of 
office;  the  words  "shall  cease"  meaning  "to  put  a  stop  to";  "to 
become  extinct";  "to  pass  away". 

Same — ^Term  of  Risk — Presumption: 

When  an  office  is  annual,  the  parties  to  a  bond  insuring  the 
fidelity  of  the  office  holder  are  presumed  to  bind  themselves  ac- 
cordingly, if  there  are  not  words  inserted  in  the  bond  clearly  ex- 
tending it. 

[Claim  disallowed  below.     Here  affirmed.] 

Macdonald,  Ins.  Comr.  v.  Aetna  Indemnity  Co.   (Conn.  S. 

C.  B.); 
In  re.  Town  of  North  Providence: 

96  AtlanUc  Reporter  (April  18.  1916)  926. 
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Title  Policy — RItk— Encroachment  on  Highway: 

The  policy  insured  the  title  to  certain  described  real  estate, 
no  reference  being  made  in  the  description  to  any  lands  within 
the  limits  of  the  highway,  "and  also  the  buildings  now  being 
erected  on  said  premises."  At  the  time  of  the  issuance  of  the 
policy  the  building  upon  the  premises  described  was  so  erected 
that  the  approach  thereto  extended  about  aae  foot  beyond  the 
land  described  into  the  highway.  Held,  That  the  insurance  of 
the  title  to  the  building  must  be  construed  as  the  insurance  of  the 
title  to  BO  much  of  the  building  as  stood  upon  the  land  of  the 
real  estate  specifically  described,  exclusive  of  the  highway,  and 
the  insurer  was  not  liable  for  loss  occaslcmed  by  the  cost  of  the 
removal  of  the  approach,  which  the  city  ordered. 

Same— Contract — Survey: 

A  provision  of  a  policy  that  the  land,  the  title  to  which  is 
hereby  intended  to  be  insured,  being  that  on  which  said  building 
now  stands  as  shown  by  the  survey  annexed  makes  the  survey 
a  part  of  the  contract. 

Same— "Defects  Created  by  the  Act  of  the  Assured": 

The  policy  specifically  excepted  liability  on  account  of  de- 
fects, objections,  liens,  or  encumbrances  created  by  the  a<^  or 
with  the  privity  of  the  insured.  It  covered  certain  real  estate 
"and  also  the  building  now  being  erected  on  said  premises". 
The  approach  to  the  building  encroached  upon  the  highway  to 
the  extent  of  about  one  foot.  While  these  encroachments  existed 
at  the  time  the  policy  was  issued  they  did  not  exist  at  the  time 
the  property  was  purchased.  Held,  That  the  exception  in  the 
policy  was  not  limited  to  defects  caused  by  the  insured  after  the 
issuance  of  the  policy,  but  also  extended  to  defects  caused  by 
him  after  its  issuance,  and  under  the  policy  there  was  no  liability 
for  loss  occasioned  by  the  encroachment  upon  the  highway  made 
after  the  purchase  of  the  property. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  In- 
surer.] 

Broadway  Realty  Co.  v.  Lawyers*  Title  Ins.  &  Trust  Co. 
et  al.  (N.  Y.,  App.  Div.) : 

167  New  York  Supplement  (April  17,  1916)  1088. 

Garage  Keepers — Contract  of  Payment  for  Repairs  upon  Collec- 
tion of  Insurance — Lien: 

The  agreement  of  a  garage  keeper  to  wait  for  payment  for  re- 
pairs of  an  automobile  until  insurance  money  was  collected,  was 
a  material  part  of  the  contract  to  make  the  repairs,  and  there- 
fore no  right  of  lien  existed  and  the  owner  was  entitled  to  Judg- 
ment for  possession  upon  completion  of  the  repairs  and  there 
being  no  proof  that  the  insurance  money  had  been  collected  the 
counter-claim  of  the  garage  keeper  was  prematurely  brought 

[Judgment  for  srarage  keeper  below.    Here  reversed.] 

Pezenik  v.  Greenberg  (N.  Y.,  App.  Tr.) : 

157  New  York  Supplem^t  (April  17,  1916)  109S. 
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Policy — Completion  of  Contraet^Evldence  Contlderod: 

The  plaintiff  was  Informed  by  the  defendant's  agent  that  if 
he  would  subscribe  for  certain  shares  of  stock  in  the  defendant 
company  he  would  be  entitled  to  procure  both  public  liability 
and  employers'  liability  policies.  Plaintiff  then  and  there  sub- 
scribed for  the  stock  and  agreed  to  take  the  policies.  The  rate 
of  insurance  was  fixed  and  the  plaintiff  left  with  the  understand- 
ing that  he  was  covered  against  loss  by  the  two  species  of  pol- 
icies. A  few  days  later  insured  received  a  binder  referring  to 
"policies"  to  be  issued,  and  also  referring  to  the  two  forms  of  in- 
surance as  "form  of  insurance  which  are  bound".  Several  days 
later  a  single  policy  was  received  by  plaintiff  and  written  by  him 
without  reading,  and  without  knowledge  that  it  covered  only 
employers  liability.  After  an  accident  which  the  public  liability 
policy  was  intended  to  cover,  such  a  policy  was  sent  by  the  de- 
fendant to  its  agent  for  delivery  to  plaintiff,  the  policy  being 
dated  as  of  a  date  prior  to  the  accident.  This  policy  however, 
was  recalled  and  canceled  on  learning  of  the  accident  before  it 
had  been  delivered  by  the  agent.  Held,  That  the  contract  was 
complete  when  the  proposition  was  made  on  the  one  side  and 
finally  accepted  on  the  other  so  that  the  defendant  was  liable 
on  its  public  liability  policy,  notwithstanding  the  attempt  at 
cancellation. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 

Birch  V.  Manufacturer's  Uability  Ins.  Co.  (N.  J.  C.  E.  A.) : 

96  AUantic  Reporter  (April  20,  1916)  1008. 

Fidelity  Bond — Signature  of  Principal — Estoppel: 

The  bond  contained  the  following  provisions:  "This  bond 
*  *  will  be  invalid  and  of  no  effect  unless  signed  by  the  em- 
ploye". The  bond  was  mailed  to  plaintiff  In  a  letter  in  which  it 
was  stated:  "Enclosed  please  find  duly  executed  bond  1456  *  * 
which  we  trust  will  be  found  in  proper  form."  The  bond  was 
not  signed  by  the  employe,  whose  fidelity  was  secured.  The  re- 
port of  the  evidence  was  to  the  effect  that  plaintiff  received  the 
bond  and  letter  and  "relied  on  the  same  and  made  no  attempt 
to  obtain  the  signature"  of  the  employe.  Held,  That  the  state- 
ment that  plaintiff  relied  upon  the  letter  is  not  equivalent  to  a 
finding  that  he  was  thereby  induced  to  close  his  eye  understand- 
ing to  the  situation  that  confronted  him. 

Same — Same — Waiver: 

The  bond  in  question  contained  the  further  provision;  "No 
one  of  the  above  conditions  *  *  shall  be  deemed  to  have  been 
waived  *  *  unless  the  waiver  be  clearly  expressed  in  writing 
over  the  signature  of  the  president."  Held,  That  it  was  not  with- 
in the  power  of  a  clerk  who  delivered  the  bond  in  the  perform- 
ance of  his  clerical  duties,  to  waive  any  of  its  provisions. 

Same — Same — Same : 

There  was  nothing  in  the  statement  in  the  letter  that  would 
estop  the  insurer  from  claiming  that  the  plaintiff  knew  of  the 
condition  precedent  and  of  its  non-performance.    The  statement 
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"which  we  trust  will  be  found  in  proper  form"  waa  by  way  of 
caution  and  directions  or  suggestions  to  the  plaintiif  to  look  out 
for  himself. 

[Judgment  for  defendant] 

Wilcock  ▼.  Massachusetts  Bonding  &  Ins.  Co.   (Mass.  S. 
J.  C): 

112  Northeastern  Reporter  (April  26.  1916)  81. 

Corpcration — Charter— Unnecessary  Provisions: 

The  articles  of  incorporation  of  the  defendant  company  con- 
tained a  provision  that  the  directors  therein  named  "shall  have 
the  power  to  create  and  may  temporarily  delegate  its  powers  to 
an  executive  committee  *  *  *  and  shall  have  power  to  create 
and  appoint  a  board  of  general  managers".  The  statute  under 
which  the  company  was  organized  made  no  such  requirement. 
Held,  That  under  such  circumstances  the  provision  of  the  articles 
could  have  no  greater  force  than  a  by-law. 

Same — Contract  of  Empioyment — Divisibility: 

A  contract  appointing  a  board  of  managers  and  providing 
"that  the  majority  voice  of  managers  shall  prevail  at  all  times 
and  in  all  things"  contemplates  joint  action,  and  upon  with- 
drawal of  a  majority  of  such  board  the  existence  of  the  board 
is  thereby  destroyed. 

San>e — Same-^Fraud: 

Palse  representations  by  three  of  the  organizers  of  an  in- 
surance company  that  the  applications  secured  for  the  purpose 
of  qualifying  for  license  were  bona  fide  applications,  being  ma- 
terial factors  in  inducing  the  board  of  directors  of  the  company 
to  execute  to  them  a  contract  naming  them  as  a  board  of  man- 
agers, warranted  the  board  of  directors  of  the  company  in  re- 
scinding the  contract  on  ascertaining  the  facts. 

Same — Same — Term  of  Office: 

Assuming  that  a  board  of  directors  may  for  the  term  of  its 
own  existence  delegate  the  powers  of  management  of  the  corpor- 
ation, such  board  would  have  no  authority  to  enter  into  such  a 
contract  for  a  period  extending  beyond  the  term  of  their  office. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
Shaw  V.  Bankers'  Nat.  Life  Ins.  Co.  (Ind.  App.) : 

112  Northeastern  Reporter  (April  26,  1916)  16. 

Employers'  Liability  Policy — Action  to  Recover  Premium — Basis 
of  Computation. 

The  premium  was  based  upon  the  amount  of  the  compensa- 
tion paid  by  the  assured.  The  policy  idemnified  against  loss  from 
liability  on  account  of  injuries  or  death  suffered  by  any  employe 
engaged  "in  and  during  the  operation  of  the  trade  or  business 
described  in  the  schedule".  It  excepted  "any  person  unless  his 
compensation  is  included  in  the  estimate  set  forth  in  the  schedule." 
Held,  That  it  was  the  intention  of  the  parties  that  the  premium 
was  to  be  based  on  the  entire  compensation  of  all  employes  en- 
gaged in  the  business  whose  compensation  was  actually  included 
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in  the  estimate  set  forth  in  the  schedule.  The  salaries  of  the 
bookkeeper  and  the  manager  not  being  included  in  the  schedule 
the  policy  did  not  cover  liability  growing  out  of  the  death  or  in- 
jury of  either  of  them,  and  the  insurer  was  not  entitled  to  re- 
cover additional  premiums  based  upon  their  compensation. 

[Judgment  for  assured  below.    Here  affirmed  against  insurer.] 
Fidelity  &   Casualty  Co.  v.   Tyler  Cotton  Oil  Co.    (Tex. 
C.  C.  A.) : 

184  Southwestern  Reporter  (AUril  26,  1916)  804. 

Embezzlement — Indictment — Ownership  of  Funds: 

In  a  prosecution  for  embezzlement  under  Art.  691  Texas 
Pen.  Code  1911,  relating  to  embezzlement  by  insurance  agents  it 
was  not  necessary  to  allege  in  the  indictment  the  ownership  of 
the  moneys  embezzled  in  any  particular  person  the  averment  that 
the  money  was  collected  as  agent  of  a  certain  company  from  a 
a  certain  person  was  sufficient. 

Same— SUtute— Vai  id  \ty : 

Art  691  Texas  Pen.  Cod  1911,  relating  to  life  insurance  and 
entitled  an  Act  "to  regulate  the  business  of  such  companies,  and 
providing  penalties  for  violation  of  the  provisions  of  the  Act,"  is 
not  unconstitutional  and  void  on  the  ground  that  the  caption  is 
insufficient;  the  title  properly  includes  prosecution  of  agents  for 
embezzlement. 

Same— Indictment — Corporate  Character  of  Defrauded  Party: 

In  a  prosecution  for  embezzlement,  where  the  alleged  injured 
party  is  a  corporation,  such  fact  must  be  alleged  such  rule  is  not 
applicable  as  to  corporations  other  than  the  defrauded  one  the 
averment  that  "the  accused  was  an  agent  for  the  Aetna  Life  In- 
surance Company,  which  was  then  and  there  a  life  insurance 
company  lawfully  doing  business  in  the  state  of  Texas,"  was 
equivalent  to  an  averment  that  it  was  an  incorporated  company 
for  no  other  than  an  incorporated  company  could  lawfully  do 
such  business  in  the  state. 
Same— Evidence— Admltsibility: 

Where  an  agent,  under  prosecution  for  embezzlement,  stated 
to  the  applicant  whose  money  he  had  received  that  he,  the  ap- 
plicant, "would  have  to  take  the  matter  up  with  Mr.  H,"  the 
state  agent,  it  was  proper  to  permit  such  state  agent  to  testify 
that  he  had  paid  back  to  the  applicant  the  amount  of  premium 
collected  by  the  accused. 
Same — Same — Same : 

In  such  a  case  it  was  not  error  to  permit  the  state  agent  to 
testify  that  he  and  the  accused  entered  into  a  contract,  and 
idenify  such  contract;  nor  was  it  error  to  admit  such  contract  in 
evidence. 
Same — Same — Existence  of  Agency: 

There  was  no  error  in  permitting  the  state  agent  of  the  in- 
surer to  testify  that  he  was  its  state  agent.  Of  course,  had  he  un- 
dertaken to  testify  as  to  the  contents  of  the  contract  under  which 
he  was  appointed  state  agent,  then  the  contract  would  have  been 
the  best  evidence  of  the  facts. 

1016— Misc.  4 
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Same — Same    CemmUaiont: 

An  agency  contract  being  in  writing  and  stiplating  the 
cunount  of  commissions  to  be  paid,  oral  testimcmy  was  inadmis- 
sible as  to  amount  of  commissions. 

Same — Same: 

In  a  prosecution  for  embezzlement  it  was  not  error  to  permit 
the  state  agent  of  the  insurer  to  testify  that  the  accused  solicit- 
ing agent  had  paid  him  no  money  on  account  of  the  premium  al- 
leged to  have  been  embezzled;  nor  was  there  any  error  in  per- 
mitting the  state  agent  to  testify  that  he  had  not  given  the  ac- 
cused permission  to  appropriate  said  premium;  such  state  agent 
could  testify  that  the  accused  had  not  paid  said  premium  to  him. 
Same — Evidence  Considered — Failure  of  Applicant  to  Sign  Ap- 
plication: 

An  agent  having  received  money  in  his  capacity  as  agent,  the 
fact  that  the  applicant  had  failed  to  sign  a  second  application  as 
required  by  the  company  would  not  alter  the  conditions  under 
which  the  money  was  received. 
Same — i  nstructlon : 

Where  an  agent  charged  with  embezzlement  admitted  the  col- 
lection of  the  money,  that  he  had  not  paid  it  to  the  company,  and 
that  it  was  not  in  his  possession,  an  instruction  predicated  on  the 
theory  that  the  agent  was  not  guilty  if  the  money  was  withheld 
pending  the  applicant's  signing  an  application,  was  properly  re- 
fused. 
Same — Same — Commissions: 

Where  an  agent,  accused  of  embezzlement,  was  entitled  to 
deduct  his  commission  only  in  event  of  the  issuance  and  delivery 
of  a  policy,  the  amount  of  the  commission  could  not  be  consid- 
ered in  determining  whether  his  offense  was  a  misdeamor  or 
felony,  where  the  policy  had  not  been  issued  and  delivered. 
Same — Same — Same: 

In  such  a  case,  the  question  of  joint  ownership  of  the  pre- 
mium by  the  accused  agent  and  the  insurer  was  not  involvea, 
and  an  instruction  so  predicated  was  properly  refused. 
[Accused  convicted  below.     Here  conviction  affirmed.] 
Meredith  v.  State  (Tex.  C.  of  Cr.  App.) : 

184  Southwestern  Reporter  (April  26,  1916)  204. 

Value — Evidence — Insurance: 

The  amount  of  insurance  placed  upon  a  plant  is  no  evdience 
of  its  value,  but  the  amount  of  money  paid  and  accepted  pursuant 
to  an  adjustment  is  some  evidence  of  the  value  of  the  property 
destroyed  when  the  amount  paid  is  less  than  the  face  of  the 
policies. 

[Decree  for  plaintiffs  below.     Here  affirmed  In  favor  of  plain- 
tiffs.] 

Coleman  et  al.  v.  Tettel  (U.  S.  C.  C.  A.,  3rd  Clr.) : 

280  Federal  Reporter  (April  27.  1916)  63. 

Action  for  Damages — Parties — Bonding  Company: 

In  an  action  for  personal  injuries  against  the  contractor  and 
two  railroad  companies  for  whom  the  work  was  being  done,  in 
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which  a  surety  on  the  contractor's  bond  was  Joined  as  a  iwrty 
defendant,  the  railroad  com]>anies  filed  a  cross-bill  against  the 
contractor  Joining  as  a  party,  to  which  the  bonding  company  de- 
murred. Held,  That  no  right  of  action  could  accrue  against  the 
bonding  company  in -favor  of  the  two  railroad  companies  and  the 
cause  should  have  been  dismissed  as  to  such  bonding  company. 

Same— Contractor's  Bond — Scope  of  Risk: 

A  bond  securing  performance  of  a  construction  contract  and 
conditioned  upon  the  contractor  paying  for  all  obligations  for 
labor  and  material,  did  not  cover  a  cause  of  action  against  the 
contractor  brought  by  an  employe  to  recover  damages  for  per- 
sonal injuries. 

[Judgment  asainst  insurer  below.    Here  reversed  In  favor  of  in- 
surer.] 

Gadsden  v.  Crafts  et  al.  (N.  C.  S.  C.) : 

88  Southeastern  Reporter  (April  29.  1916)  423. 

Loss  Caused  by  Wrong-Doer — Subrogation — Parties: 

Where  property,  upon  which  there  is  insurance,  is  destroyed 
or  damaged  by  the  wrongful  act  of  another  the  liability  of  the 
wrong-doer  is  primary  and  that  of  the  insurer  is  secondary.  The 
right  of  action  is  for  one  indivisable  wrong,  and  this  abides  in 
the  insured  through  whom  the  insurer  must  work  out  its  rights 
upon  payment  of  the  insurance,  the  insurer  being  subrogated  to 
the  rights  of  the  insured  upon  payment  being  made. 

Same — Same — Nature  of  Right: 

The  right  of  subrogation  arises,  not  out  of  the  contract  be- 
tween the  insurer  and  the  insured,  but  has  its  origin  in  general 
principles  of  equity,  and  in  this  respect  th%  standard  form  of 
policy,  in  making  provision  for  subrogation  is  but  declaratory  of 
principles  already  existing. 

Same — Same — Parties: 

Where  loss  caused  by  a  wrong-doer  exceeds  the  insurance  on 
the  property,  actions  against  the  wrong-doer  must  be  brought  by 
and  in  the  name  of  the  owner  of  the  property,  and  he  is  entitled 
to  recover  the  entire  damages,  without  diminution  on  account  of 
the  insurance,  and  he  holds  the  recovery  first  to  make  good  his 
own  loss  and  then  in  trust  for  the  insurer. 

Same — Same — Same : 

In  such  cases  if  the  insurance  paid  equals  or  exceeds  the 
damage  the  insurer  is  entitled  to  be  subrogated  to  the  entire 
cause  of  action  of  the  insured,  and  the  action  may  be  maintained 
in  the  name  of  the  insurer  or  of  the  insured  for  the  use  of  the 
insurer. 

Same— Sam e^Effect  of  Release  by  insured: 

No  right  of  subrogation,  where  loss  has  been  caused  by  a 
wrong-doer,  exists  until  the  insurance  is  paid,  but  when  the  right 
once  attaches  by  payment  of  the  insurance  it  cannot  be  destroyed 
or  extinguished  by  a  release  or  discharge  executed  by  the  in- 
sured. 
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Same— Same— Parties: 

In  an  action  against  a  wrong-doer  to  recover  the  amount  of 
insurance  paid,  such  wrong-doer  has  the  right  to  require  all  in- 
surance companies  that  participated  in  the  payment  of  the  loss 
to  be  made  parties  to  the  action  to  avoid  a  multiplicity  of  suits. 

[Judgment  for  plaintiffs  below.     Here  afiLimed  against  wrong- 
doer's receiver.] 

Powell  &  Powell  v.  Wake  Water  Co.  (N.  C.  S.  C.) : 

88  Southeastern  Reporter  (April  29,  1916)  426. 

Liability  Policy— R isle— Incidental  Operatlon: 

The  policy  indemnified  the  assured,  an  engineering  company, 
and  an  electric  railway  company  against  liability  for  injuries  to 
employes.  The  business  of  the  assured  was  classified  as  "all 
operations  incidental  to  the  following  business  in  and  during  the 
continuance  hereof.  Track  and  overhead  construction  work  in- 
cluding the  operation  of  work  cars."  Two  employes  of  the  engi- 
neering company  were  injured  while  doing  overhead  construction 
work  on  the  railway  company's  lines,  the  accident  being  due  to 
the  negligence  of  a  motorman  on  one  of  the  latter's  cars,  and  re- 
covery was  had  by  the  injured  employe  as  against  the  railway 
company.  Held,  That  the  peril  to  those  engaged  in  overhead 
construction  work,  arising  from  the  negligent  operation  of  cars 
by  employes  of  the  railway  company,  was  necessarily  incident 
to  "track  and  overhead  construction  work"  and  that  the  liability 
company  was  therefore  responsible  under  its  policy. 
Same^Empioyes  Covered — Compenaation: 

A  policy  of  insurance  will  be  construed  strictly  against  the 
insurer  and  liberally  in  favor  of  the  insured  and  if  the  words 
admit  of  two  constructions  that  will  be  adopted  most  favorable 
to  the  insured. 
Same — Emplayes  Covered — Compensation: 

In  an  action  on  such  a  policy  the  following  provision  was  set 
up:  "Claims  arising  by  reason  of  injuries  and/or  death  to  per- 
sons whose  compensation  is  included  herein  are  not  covered." 
One  of  the  persons  injured  was  in  the  employ  only  of  the  engi- 
neering company.  Held,  That  this  fact  was  of  no  importance. 
Where  such  employe  was  on  the  pay  roll  of  either  one  or  the 
other  of  the  employers  insured,  that  was  sufficient.  Neither  does 
it  matter  that  the  compensation  of  the  negligent  motorman  was 
not  included  in  the  policy;  the  policy  did  not  stipulate  that  it 
only  covered  cases  in  which  the  injury  was  covered  by  "persons 
included  in  the  policy,"  but  "to"  such  persons. 
Same — Same — Burden  of  Proof: 

That  an  injured  employe  was  not  covered  because  his  com- 
pensation was  not  included  in  the  policy,  was  an  affirmative  de- 
fense, in  which  it  was  necessary  for  the  insurer  to  plead. 
Same — Measure  of  Recovery — Interest: 

In  an  action  on  an  employer's  liability  policy,  the  assured  is 
entitled  to  interest  from  the  date  the  injured  employe  recovered 
his  judgment,  and  not  from  the  time  such  judgment  was  actually 
paid. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Aetna  Life  Ins.  Co.  v.  El  Paso  Electric  Railway  Co.  (Tex. 
C.  C.  A.) : 

184  Southwestern  Reporter  (May  8,  1916)  628. 
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Hall  Policy— Statute^Notlce: 

Sec.  3,552»  Rev.  Laws  Okla.  1910  Ann.,  provides  that,  when- 
ever a  policyholder  sustains  loss  by  hail,  he  shall  have  his  claim 
for  such  amount  as  the  company  is  liable  for  offset  against  any 
note  which  the  company  may  hold,  provided,  however,  that  when- 
ever a  loss  occurs  under  any  policy,  the  assured  shall  give  notice 
within  five  days  after  the  hail,  as  a  condition  precedent  to  estab- 
lish any  claim  or  liability.  Seld,  That  where  this  statute  was  in 
force  at  the  time  the  application  for  insurance  was  made,  and  the 
policy  thereunder  il^sued,  said  statute  entered  into  and  became  a 
part  of  the  insurance  contract  as  fully,  and  to  the  same  extent,  as 
though  it  was  written  in  the  body  of  the  contract;  and  Beld, 
further.  That  where  the  insured  sustained  loss  by  hail,  he  cannot 
maintain  an  action  therefor,  unless  he  has  complied  with  the 
terms  of  said  statute,  in  regard  to  giving  the  notice  provided  for 
therein,  or  otherwise  shows  that  such  notice  was  waived  by  the 
insurance  company. 
Same— Waiver— Authority  of  Agent: 

Where  a  waiver  of  conditions  in  an  insurance  policy  is  relied 
upon  by  the  insured,  he  must  show  that  the  company,  with 
knowledge  of  the  facts  that  occasioned  the  waiver,  dispensed 
with  the  observance  of  the  condition,  and  where  the  waiver  is 
relied  on  as  the  act  of  an  agent,  the  assured  must  prove,  by  a  pre- 
ponderance of  the  evidence,  either  that  the  agent  had  express 
authority  from  the  insurer  to  make  the  waiver,  or  that  the  in- 
surer subsequently,  with  the  knowledge  of  the  facts,  ratified  the 
action  of  the  agent  in  making  such  waiver. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Union  Mut.  Ins.  Co.  v.  Huntsberry  (Okla.  S.  C.) : 

166  Pacific  Reporter  (May  6,  1916)  827. 

Action  to   Recover  Commissions   Paid — Agency   Contract — Con- 
struction: 

Under  a  contract  that  where  an  insurance  solicitor  should  ac- 
cept a  premium  note  he  should  be  paid  by  his  employer  a  cash 
commission,  to  be  charged  back  to  him  if  the  note  should  remain 
unpaid  for  six  months  after  maturity,  no  provision  being  made 
for  his  subsequently  receiving  credit  for  it  under  any  circum- 
stances, the  right  of  the  agent  to  the  commission  ceases  when  a 
note,  without  the  fault  of  the  employer,  has  remained  unpaid  and 
overdue  for  six  months,  and  is  not  restored  by  a  subsequent  ex- 
tension or  collection. 

Same^Duty  of  Principal  to  Take  Affirmative  Steps  to  Collect 
Notes: 

In  an  action  upon  such  a  contract  to  recover  from  the  agent 
commissions  paid  him  on  notes  that  remained  unpaid  for  six 
months  after  maturity,  it  is  not  incumbent  on  the  plaintiff  to 
show  that  it  had  taken  affirmative  steps  to  enforce  their  col- 
lection. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant.] 
Van  Arsdale-Osbome  Brokerage  Co.  v.  Jones  et  al.  (Kan. 
S.  C.) : 

156  Paclflo  Reporter  (May  8.  1916)  719. 
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Automobile  Poilcy^-Theft — Evidence  Considered: 

A  policy  insured  against  "theft,  robbery  or  pilferage."  The 
automobile  had  been  left  at  a  garage  for  certain  repairs.  An  em- 
ploye of  the  garage  undertook  to  return  it,  but  instead  of  travel- 
ing direct  from  the  garage  to  the  insured's  home,  proceeded  to  his 
own  home  for  his  own  personal  purpose.  In  so  doing  he  drove 
the  automobile  over  the  bank,  totally  wrecking  it  Beld,  That 
there  being  no  criminal  intent  on  the  part  of  the  employe 
charged  with  returning  the  car,  there  was  no  theft  within  the 
meaning  of  the  policy. 

[Judgment  for  company  below.    Here  ailirmed  in  favor  of  com- 
pany.] 

Stuht  et  ux.  Y.  Maryland  Motor  Car  Ins.  Co.  (Wash.  S.  C.) : 

166  Paciflc  Reporter  (May  8.  1916)  667. 

Fidelity  Bond — Breach  of  Trust — Liability  of  Insurer: 

In  an  action  to  recover  upon  a  surety  bond  which  provided 
that  the  obligor  would  pay  the  shortage  of  the  bonded  party  if 
his  liability  "is  caused  by  robbery,  fraud,  defalcation,  breach  of 
trust  or  other  intentional  offense  against  the  property  of  his  em- 
ployer, or  which  the  latter  may  have  intrusted  to  him,  either  as 
agent,  employe  or  attorney,"  there  may  be  a  recovery  upon  proof 
that  the  default  of  the  bonded  party  was  caused  by  his  fraud  or 
by  a  breach  of  trust;  and  a  showing  that  he  had  embezzled  the 
money  or  property  intrusted  to  him  was  not  necessary  to  a  re- 
covery. 
Same— Same — Burden  of  Proof: 

It  devolved  on  the  plaintff  to  produce  satisfactory  evidence  of 
the  fraud  or  breach  of  trust  of  the  bonded  party  and  sufficient  to 
overcome  the  presumption  of  honesty,  but  in  such  a  case  the 
strictness  of  proof  required  in  a  criminal  proceeding  is  not  es- 
sential to  a  recovery. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
Mclntyre  v.  American  Surety  Co.  (Kan.  S.  C.) 
American  Surety  Co.  v.  Mclntyre  et  al.: 

166  Pacific  Reporter  (May  8,  1916)  69X>. 

indemnity   Bond — Notice — Forfeiture: 

Failure  to  comply  with  a  provision  in  an  indemnity  bond  is- 
sued by  a  surety  company,  which  required  the  obligee  to  give 
written  notice  of  the  default  within  10  days  after  learning  of  the 
fact,  is  no  defense  to  an  action  on  the  bond,  where  it  is  neither 
claimed  nor  proved  that  the  company  suffered  any  loss  or  damage 
from  the  failure  to  give  notice. 

[Judgment  for  plaintiff.     Here  affirmed  against  surety.] 
McClure  v.  Freeborn  Engineering  Construction  Co.  et  al. 
(Kan.  S.  C.) : 

166  Paciflc  Reporter  (May  8.  1916)  692. 

Workmen's  Compensation  Act — Medical   Expenses — Liability  In- 

surer: 

Under  the  Mass.  Workmen's  Compensation  Act  the  reasona- 
ble medical  services  required  during  the  first  two  weeks  after 
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injury  are  to  be  furnished  by  the  insurer.  Under  the  amendment 
of  the  1914  St  (Ch.  708,  Sec.  1),  where  a  physician  other  than  the 
one  provided,  is  called  in  case  of  an  emergency,  or  for  other  Justi- 
fiable cause,  the  insurer  is  required  to  pay  for  this  service.  No- 
tices were  posted  on  the  premises  of  an  employer  informing  em- 
ployes that  in  case  of  injury  certain  physicians  should  be  called 
and  that  the  bills  of  other  physici^s  would  not  be  paid.  Held, 
That  an  employe,  who  could  read  the  notice,  and  who  called  a  dif- 
ferent physician,  there  being  no  emergency,  was  not  entitled  to 
recover  the  amount  of  his  services,  though  his  charges  were 
reasonable. 

[Judgment  for  employe  below.  Here  reversed  in  favor  of  insurer.] 
Pecott  V.  American  Mut  Life  Ins.  Co.  et  al.   (Mass.  S. 
J.  C.) : 

112  Northeastern  Reporter  (May  2,  1916)  116. 

Action  on  Policy — Notice  and  Proof  of  Loss — Sufficiency  of  Evi- 
dence: 

The  morning  following  the  burglary  insured  sent  one  of  his 
employes  to  the  office  of  the  insurance  company  and  notified  it 
of  his  loss;  shortly  thereafter  a  representative  of  the  insurer 
came  to  his  place  of  business  and  examined  the  premises;  in- 
sured testified  that  later  two  men  came  from  the  office  of  the  in- 
surer to  his  place  and  that  he  made  a  statement  to  them  of  what 
had  been  lost;  that  he  went  to  the  insurance  office  and  made  a 
statement  and  when  at  his  place  of  business  the  insurance  man 
wrote  up  a  proof  of  loss,  which  insured  signed,  and  the  man  took 
away  with  him;  that  he  also  made  a  sworn  statement  as  to  his 
loss  at  the  office  of  the  insurance  company.  Held,  That  this  evi- 
dence was  sufficient  to  show  that  notice  and  proof  of  loss  had 
been  given. 

Same — Set  of  Bocka — Evidence  Considered: 

Both  insured  and  his  manager  testified  that  a  book  of  account 
was  kept  Showing  the  money  he  had  on  hand.  All  that  was  kept 
was  the  amount  of  money  taken  in  and  the  amounts  of  money 
paid  out,  and  the  amount  placed  in  the  safe  each  day  was  shown 
to  have  been  set  down  in  this  book.  Held,  That  this  evidence 
was  sufficient  to  show  compliance  with  the  requirements  of  the 
policy  without  introducing  the  book  in  evidence. 

Burgiary  Insurance — Action  on  Policy — Instruction: 

In  an  action  on  a  burglary  policy,  insuring  money,  in  an  in- 
struction that:  "if  you  further  find  from  the  evidence  that  the 
money  belonging  to  plaintifF  was  stolen  therefrom  and  *  •  • 
was  lost  to  the  plaintiff",  the  use  of  the  word  thereafter  of  "such 
loss"  was  not  misleading  as  authorizing  the  Jury  to  include  in 
their  verdict  loss  on  account  of  Jewelry  in  the  safe. 

Same — Increase  of  Risk — Evidence  Considered: 

Where  gambling  was  conducted  in  the  plaintiff's  place  of 
business  at  the  time  of  the  issuance  of  the  policy,  which  fact  was 
known  to  the  agent  issuing  the  policy,  the  policy  was  not  avoided 
on  account  of  increase  of  risk  due  to  gambling,  there  being  no 
change  in  the  business  to  create  an  increase  of  risk. 
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Same— Action  on  Policy — ^Attorney's  Fees: 

There  being  facts  disclosed  after  loss  tending  to  throw  sus- 
picion on  insured's  claim,  and  the  VM'dict  of  the  Jury  being  for 
less  than  the  amount  claimed,  the  insurer  was  not  lia'ble  for  pen- 
alty for  vexatious  delay  and  for  attorney's  fees. 

Same— Same— Same : 

The  question  of  vexatious  refusal  to  pay  is  ordinarily  one  of 
fact  for  the  Jury  to  determine. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company 
on  remittitur.] 

Gueringer  v.  Fidelity  and  Deposit  Co.  (Kansas  City  C.  A.)  : 

184  Southwestern  Reporter  (May  10,  1916)  986. 

Action  for  Damagee— Reference  to  Insurance — Incompetency: 

In  an  action  for  damages  for  personal  injuries,  the  parties 
should  refrain  from  mentioning  the  subject  of  employers  in  the 
hearing  of  the  Jury,  it  being  conceded  that  the  defendant  was 
carrying  no  such  insurance  at  the  time  of  the  injury. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] 
Hayes  v.  Berry  (Kansas  City  C.  A.) : 

184  Southwestern  Reporter  (May  10,  1916)  913. 

Personal   Injury  Action — Qualification  of  Jurors — Indemnity   In- 

su ranee: 

At  the  opening  of  the  trial  plaintiff's  attorney  stated  to  the 
court  in  the  presence  of  the  Jury  that  he  understood  some  in- 
demnity company  was  interested  in  the  case  and  requested  that 
the  Jury  be  qualified  on  the  point.  Thereupon,  over  the  objec- 
tion of  the  defendant,  the  court  asked  the  Jury  whether  any  of 
them  were  interested  in  any  indemnity  company.  Held,  That 
there  was  error  in  qualifying  the  Jury  in  this  particular. 

Same-^Reference  to  Insurance — Evidence: 

In  a  personal  injury  action,  where  the  plaintiff  had  executed 
a  release  and  it  was  alleged  that  the  same  was  procured  by 
fraud,  plaintiff  was  entitled  to  great  latitude  in  examining  the 
agent  who  had  obtained  the  release  on  the  question  of  whether  he 
represented  the  defendant  or  an  indemnity  company,  where  such 
agent  had  stated  that  he  represented  the  defendant. 

Same — Same — Same : 

In  such  a  case  the  defendant  could  not  complain  when  the 
plaintifTs  attorney  inquired  as  to  whether  or  not  she  was  in- 
sured, she  having  opened  up  the  issue  herself. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  defendant.] 
Beatty  v.  Palmer  (Ala.  S.  C.) : 

71  Southern  Reporter  (May  13.  1916)  432. 

Fidelity  Bond — Limitation  of  Action — Discovery  of  Defalcation: 

Where  a  fidelity  company  entered  into  a  bond  to  indemnify 
a  bank  against  loss  which  it  might  incur  through  the  dishonesty 
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of  a  named  employe  or  through  any  act  of  omission  or  commis- 
sion on  his  part  done  or  omitted  in  bad  faith  in  the  preformance 
of  any  duty  or  trust  assigned  to  him,  and  among  the  stipulations 
and  conditions  of  the  bond  were  that  there  should  be  no  liability 
on  the  part  of  the  company  unless  the  act  of  default  causing  loss 
occurred  before  the  expiration  of  the  bond  or  of  its  continuance, 
and  unless  such  loss  should  be  discovered  during  such  designated 
term  or  within  one  year  after  the  expiration  thereof,  and  that 
claim  for  loss  should  be  made  promptly  after  knowledge  thereof, 
and  that  no  suit  should  be  maintained  on  the  bond  unless  com- 
menced within  one  year  from  the  time  of  making  claim  thereon, 
the  company  was  not  liable  for  losses  incurred  in  consequence  of 
the  default  and  dishonesty  of  the  employe  which  were  not  dis- 
covered until  more  than  nine  years  after  the  expiration  of  the 
bond  and  its  continuances,  although  claim  was  then  made 
promptly  therefor  and  action  upon  the  bond  brought  at  once. 

[Judgment  for  Insurer  below.     Here  affirmed  In  favor  of  In- 
surer.] 

Third  National  Bank  of  Columbus  v.  Fidelity  &  Deposit  Co. 
of  Md.  (Ga.  S.  C.) : 

88  Southeastern  Reporter  (May  18,  1916)  684. 

Fidelity  Bond — Limitation  of  Action — Discovery  of  Defalcation: 

Where  a  fidelity  company  enters  into  a  bond  to  indemnify  a 
bank  against  loss  which  it  may  incur  through  the  dishonesty  or 
fraud  of  an  employe  for  a  designated  term,  and  the  bond  contains 
a  stipulation  that  "no  suit  or  proceeding  at  law  or  in  equity  shall 
be  brought  after  365  days  shall  have  passed  from  the  date  upon 
which  the  surety's  responsibility  for  the  further  acts  of  the  em- 
ploye ceased,"  a  suit  based  upon  a  claim  for  default  of  the  em- 
ploye cannot  be  maintained  by  the  obligee,  if  brought  more  than 
366  days  after  the  expiration  of  the  term  covered  by  the  bond; 
and  the  fact  that  a  default  is  not  discovered  by  the  obligee  or 
its  officers  until  the  lapse  of  more  than  one  year  from  the  ex- 
piration of  the  term  of  the  bond  and  its  continuance  will  not  have 
the  effect  of  extending  the  time  within  which  suit  may  be 
brought. 

[Judgment  for  insurer   below.     Here  affirmed   In  favor  of  in- 
surer.] 

Third  Nat.  Bank  of  Columbus  v.  American  Bonding  Co. 
(Ga.  S.  C.) : 

88  Southeastern  Reporter  (May  18,  1916)  586. 

Policy — Notice— Excuse: 

Where,  because  of  existing  circumstances  and  conditions  the 
giving  of  notice  within  the  time  specified  becomes  impossible,  it 
will  be  excused  and  held  sufficient  if  given  within  a  reasonable 
time  after  the  removal  of  the  obstacle. 

Same— Same — Forfeiture : 

The  policy  provided:  "When  any  accident  happens  the  as- 
sured shall  give  immediate  written  notice  thereof  to  the  company 
at  its  home  office."    Held^  That  this  provision  did  not  make  the 
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giving  of  the  notice  either  a  condition  precedent  to  recovery  or  of 
the  contract  and  the  failure  to  give  notice  immediately^  would  not 
operate  to  forfeit  the  policy. 

Same— Same — Evidence  Considered: 

Testimony  of  an  injured  party  that  he  had  sent  two  letters 
concerning  the  accident,  with  his  return  address  thereon,  to  the 
insured  under  an  indemnity  policy,  where  the  receipt  of  such  let- 
ters was  denied  hy  the  insured,  was  insufficient  to  show  that  in- 
sured had  notice  of  such  accident. 

Same— Same — Same : 

The  injured  party  testified  that  he  went  to  one  H  in  the 
building  where  the  accident  occurred  immediately  after  the  ac- 
cident and  there  notified  him  of  it.  H  was  merely  a  tenant  in  the 
building  and  was  agent  of  the  assured  only  in  a  limited  sense  of 
collecting  rents  from  tenants  whom  he  procured.  H  denied  no- 
tice and  testified  that  he  had  never  seen  the  injured  party  before. 
No  personal  notice  was  given  the  insured  although  the  injured 
party  knew  that  they  owned  the  building  in  which  the  accident 
occured  and  often  passed  their  place  of  business.  The  insured 
testfied  that  no  notice  was  received  by  him  until  suit  was  filed. 
Held,  That  this  evidence  sustained  the  contention  of  the  insured 
that  no  notice  was  given  until  the  time  suit  was  conmienced  and 
that  it  was  impossible  to  give  notice  to  the  insurer  until  then. 

Same — Same — ^Authority  of  Agent: 

Knowledge  of  an  elevator  operator  of  an  accident  to  a  person 
intending  to  take  passage  in  it  not  imputed  to  his  employer  so  as 
to  change  the  employer  with  knowledge  of  the  accident. 

Same — Measure  of  Recovery — Costs: 

Under  a  policy  in  which  the  insurer  agreed  to  defend  all  ac- 
tions against  insured  the  insured  was  entitled  to  recover  for  re- 
porters', lawyers'  and  expert  witnesses  fees  arising  out  of  the 
action  against  the  insured. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  Insurer.] 

Shafer  et  al.  v.  United  States  Casualty  Co.  (Wash.  S.  C.) : 

156  Pacific  Reporter  (May  16,  1916)  861. 

Principal  and  Surety — Bond — Coverage: 

An  indemnity  bond  given  by  a  contractor  to  secure  the  per- 
formance of  his  contract  does  not  inure  to  the  benefit  of  mate- 
rialmen unless  it  so  specifies. 

[Judgment  for  surety  below.    Here  affirmed  In  favor  of  surety.] 
Aurora-Elgin  &  Chicago  Ry.  Co.  v.  National  Surety  Co. 
(111.  App.) : 

62  National  Corporation  Reporter  (May  18.  1916)  678. 

Employers'  Liability  Policy— ''Immediate  Notice": 

"Immediate"  means  notice  within  a  reasonable  time  in  view 
of  all  of  the  circumstances  of  the  case.  Notice  given  sixteen 
days  after  an  accident  is  not  unreasonable  delay. 
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Same— Same — Settlements : 

An  employer,  under  a  liability  policy,  is  not  compelled  to 
stubbornly  resist  through  the  courts  a  just  claim  for  damages. 
Where  the  insurer  having  notice  disclaims  liability  and  refuses 
to  make  any  defense  it  cannot  thereafter  complain  that  the  in- 
sured has  made  a  reasonable  and  Just  settlement  with  the  In- 
jured party.  This  is  true  although  the  policy  contains  a  condi- 
tion against  compromising  claims  without  the  consent  of  the 
insurer,  and  a  further  provision  that  no  action  shall  lie  against 
the  insurer  for  any  loss  unless  brought  by  the  assured  for  re- 
imbursement for  loss  sustained  and  money  paid  in  satisfaction 
of  a  judgment  after  trial  of  the  issue. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
United  States  Fidelity  &  Guaranty  Co.  v.  Pressler  (Tex. 
C.  C.  A.) : 

186  Southwestern  Reporter  (May  24,  1916)  326. 

Automobile  Liability  Policy — Refusal  of  Assured  to  Set  Up  Cer- 
tain Defensee— Forfeiture: 

The  policy  provided:  "The  assured  shall  not  voluntarily 
assume  any  liability  nor  settle  any  claims.  *  •  •  The  as- 
sured when  requested  by  the  company  shall  aid  in  effecting  set- 
tlements, securing  evidence,  the  attendance  of  witnesses  and  in 
the  prosecuting  of  appeals."  Insured,  while  riding  with  her  sister, 
allowed  the  sister  to  direct  the  chaufFeur  where  to  go.  In  leav- 
ing the  place  where  the  sister  had  directed  the  chaufFeur  to  take 
her  the  automobile  skidded,  thereby  causing  the  sister  to  be  in- 
jured. The  sister  then  filed  suit  against  assured  for  damages 
and  recovered  judgment.  Assured  refused  to  set  up  in  defense, 
as  requested  by  the  insurer,  that  the  negligence  of  the  chauf- 
feur was  imputed  to  her  sister,  he,  at  the  time  of  the  injury, 
being  the  agent  of  the  sister.  Held,  That  the  refusal  of  the  as- 
sured to  do  this  was  not  a  violation  of  the  policy  so  as  to  pre- 
vent recovery.  The  chauffeur  was  in  insured's  employ  and  su1> 
ject  to  her  control,  which  control  was  not  lost  by  her  nor  the 
relationship  that  the  chauffeur  sustained  to  her,  changed  by  the 
request  or  direction  of  the  sister. 
Same — Same— Same : 

Where  the  policy  required  the  assured  to  co-operate  with 
the  insurer  in  defending  actions  brought  against  the  assured, 
the  refusal  of  the  assured  to  permit  the  insurer  to  set  up  con- 
tributory negligence  in  the  action  brought  against  the  assured 
and  defended  by  the  insurer,  where  there  was  evidence  of  con- 
tributory negligence,  precluded  recovery  as  against  the  insurer 
for  the  amount  of  damages  rendered  in  the  action  against  the 
assured. 

[Judgment   for  insurer  below.     Here  affirmed   in   favor  of   in- 
sured.] 

Collins,  Ez'rs.  v.  Standard  Ace.  Ins.  Co.  (Ky.  C.  A.) : 

186  Southwestern  Reporter  (May  24,  1916)   112. 

Appeal  Bond — Liabii^ity  of  Surety: 

The  principal  on  a  surety  bond  may  have  a  liability  to  the 
obligee  distinct  from  and  greater  than  that  of  the  surety;  the  lia- 


Digitized  by 


Google 


A k. 


446  DIQEST  OF  INSURANCE  CASES.       [Vou  XXIX. 

bility  of  the  surety  must  be  determined  by  a  strict  interpretation 
of  the  contract  of  suretyship. 

Sa  me — Same— Costs : 

Under  a  bond  obligating  a  surety  to  pay  all  costs  "on  ap- 
peal" the  surety  is  only  liable  for  costs  on  the  appeal;  the  costs 
in  the  action  in  which  the  undertaking  was  given  are  not  recov- 
erable. 

Same — ^''Value  of  Use  and  Occupancy" — ^Taxes  and  Insurance: 

The  payment  of  taxes  and  insurance  does  not  fall  within  the 
undertaking  in  a  bond  to  pay  the  value  of  the  use  and  occup- 
ancy of  property  from  the  time  of  taking  the  appeal  until  the  de- 
livery of  possession  thereof. 

Same — "Waste" — Ordinary  Repairs: 

Under  an  appeal  bond  obligating  the  surety  to  indemnify  the 
obligee  for  all  "waste/'  there  was  no  liability  on  account  of 
the  making  of  necessary  repairs. 

Same — Construction — Surplusage: 

Under  an  appeal  bond  obligating  the  surety  to  pay  the  de- 
ficiency upon  the  sale  of  the  property,  no  sale  having  been  pro- 
vided for  in  the  Judgment  from  which  appeal  was  taken,  the  pro- 
vision of  the  bond  should  be  treated  as  surplusage. 
[Judgment  for  plaintiffs  in  part] 

Erdle  et  al.  v.  Bassett  et  al.  (N.  Y.,  Sp.  Tr.,  Chautauqua 
Co.): 

168  New  York  Supplement  (May  27.  1916)   598. 

Employers'  Liability  Policy — Loss  from  Liability — Garnishment: 
The  assured  entered  into  a  contract  with  an  employers' 
casualty  insurance  company  by  the  terms  of  which  the  company 
indemnified  the  assured  "against  loss  from  the  liability  imposed 
by  law  upon  the  assured  for  damages  on  account  of  bodily  in- 
juries, including  death  resulting  therefrom,  accidentally  suffered 
by  any  employe  of  the  assured,"  etc.  Thereafter,  upon  action 
being  brought  by  the  personal  representative  of  an  employe  of 
the  assured  who  died  as  the  result  of  bodily  injuries,  the  insur- 
ance company  took  sole  charge  of  the  defense,  to  the  exclusion 
of  the  assured,  as  it  had  a  right  to  do  under  the  policy.  Held, 
That  the  policy  is  one  to  indemnify  the  assured  against  liability. 
Held,  further,  That  the  final  judgment  in  favor  of  the  plaintiff 
in  the  action  against  the  assured  became,  as  between  plaintiff, 
defendant  and  the  company,  a  liability  or  debt  owing  by  the 
company  to  the  assured,  which  such  plaintiff  might  reach  by 
garnishment. 

Same — Measure  of  Liability: 

Such  policy  further  provided:  "The  company's  liability  for 
loss  from  an  accident  resulting  in  bodily  injuries,  including  death 
resulting  therefrom,  to  one  person  Is  limited  to  five  thousand 
dollars  ($5,000.00)  and,  subject  to  the  same  limit  for  each  per- 
son, the  compan3r's  total  liability  for  loss  from  an  accident  re- 
sulting in  bodily  injuries,  including  death  resulting  therefrom  to 
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more  than  one  person  is  limited  to  ten  thousand  dollars  (110,- 
000.00).  In  addition  to  these  limits,  the  company  will,  at  its 
own  cost  (court  costs  and  all  interest  accruing  after  entry  of 
Judgment  upon  such  part  thereof  as  shall  not  be  in  excess  of 
the  limits  of  the  company's  liability  as  hereinbefore  expressed 
being  considered  part  thereof),  investigate  all  accidents  and 
defend  all  suits,  even  if  groundless,  of  which  notices  are  given 
to  it  as  hereinafter  required,  unless  the  company  shall  elect  to 
settle  the  claim  or  suit."  ffeZd,  That  the  $5,000  limitation  does 
not  include  interest  and  the  costs  and  expenses  of  the  original 
action  prosecuted  or  defended  by  the  company  pursuant  to  the 
terms  of  the  policy,  and  that  upon  recovery  of  a  larger  sum  by 
the  plaintiff  therein  the  company,  in  addition  to  such  limit,  is 
liable  for  such  court  costs  and  all  interest  accruing  upon  such 
part  of  said  Judgment,  as  is  not  in  excess  of  $6,000  limitation. 

[Judgment    for   plaintiff    below.      Here    modified    and    affirmed 
against  Insurer.] 

Maryland  Casualty  Ca  v.  Peppard  (Okla.  S.  C.) : 

167  Pacific  Reporter  (May  29.  1916)   106. 

Burglary  Policy— Larceny — Sufficiency  of  Evidence: 

Under  a  policy  insuring  against  loss  from  larceny,  proof 
must  be  given  of  every  fact  essential  to  a  finding  of  a  larcenous 
taking.  Proof  of  loss  without  showing  the  method,  and  not  in- 
hibiting a  mispalcement  is  insufficient  to  entitle  the  insured  to 
recover. 

[Judgment  for  insurer  below.     Affirmed  in  favor  of  insurer.] 
Polstein  V.  General  Ace.  Fire  ft  Life  Assur.  Corp.  (N.  Y., 
App.  Div.) : 

158  New  York  Supplement  (May  29,  1916)  868. 

Anti-Compact  Law — Constitutionality — Equal  Protection: 

Acts  S.  C.  March  2,  1916,  entitled:  "An  act  to  prevent  fire 
insurance  companies  or  associations  or  partnerships  doing  a  fire 
insurance  business  in  this  state  to  enter  into  any  contract  or 
combination  with  any  other  fire  insurance  companies,  associa- 
tions or  partnerships,"  and  exempting  the  state  warehouse  com- 
missioner from  its  operation  as  to  discriminatory  rates,  extends 
only  to  insurance  produced  by  or  through  him  in  his  business  as 
warehouse  commissioner,  and  does  not  deny  equal  protection  of 
the  law  to  others. 

Same — Same^Diacri  mi  nation: 

Such  act  is  not  unconstitutional  because  it  exempts  mill  mut- 
uals  and  factory  insurance  associations.  It  is  not  unlawful  to 
classify  business  and  to  provide  different  rules  for  different 
classes.  Mutual  insurance  is  not  in  the  same  class  with  stock 
insurance. 

Same— Invalid  Exceptions — Validity  of  General  Provisions: 

Although  the  provisions  exempting  the  warehouse  commis- 
sioner, and  mill  mutuals  from  the  operation  of  the  fact  were  un- 
constitutional, their  invalidity  would  not  effect  the  remainder 
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of  the  act,  the  rule  being  that  an  onconBtitutional  exception  to 
a  general  proyision  fails,  and  the  body  of  the  act  stands. 

Same— Constftutionality — Character  of  Power  Conferred  on   In- 
surance Commissioner: 

The  act  in  question  does  not  confer  either  legislative  or  Ju- 
dicial powers  on  the  insurance  commissioner  and  therefore  is 
not  unconstitutional  for  that  reason.  The  duties  of  the  insur- 
ance commissioner  under  the  act  are  not  legislative  or  Judicial 
but  merely  ministerial. 

Same — Same — Sufficiency  of  Title: 

Nor  is  the  act  subject  to  the  objection  that  it  does  not  con- 
form to  the  title.  It  is  not  the  function  of  the  title  to  set  out  the 
entire  act  but  simply  to  declare  the  subject.  The  prevention  of 
unlawful  combinations  by  requiring  rates  to  be  submitted  to  the 
insurance  commissioner  for  review  is  well  recognized  in  both 
federal  and  state  legislation.  The  title  of  the  act  in  question  is 
sufficient  to  cover  the  provision  of  the  act  for  review  of  rates  by 
the  insurance  commissioner. 

Foreign  Company — State  Regulation — ^Vested  Rights  of  Agent: 

No  citizen  can  have  a  vested  right,  as  between  himself  and 
the  state,  in  a  contract  to  carry  on  business  as  agent  of  a  foreign 
company  within  the  state,  because  the  foreign  company  can  do 
business  in  the  state  only  by  permission  of  the  state  and  can 
continue  to  do  business  in  the  state  only  so  long  as  the  state 
permits  it.  However  this  principle  does  not  apply  to  contracts 
of  insurance  already  made  between  citizens  of  the  state  and  for- 
eign companies  nor  to  contracts  of  insurance  hereafter  made  be- 
tween citizens  of  the  state  and  foreign  companies  who  are  not 
doing  business  in  the  state. 

Anti-Compact  Law — Pleading — Conclusions: 

An  averment  that  by  reason  of  the  enactment  of  the  anti- 
compact  law  of  March,  1916,  the  company  was  compelled  to  with- 
draw from  business  in  the  state,  is  a  statement  of  a  conclusion  of 
law,  and  is  not  admitted  by  demurrer. 

Same — Filing  of  Affidavit — Previous  Withdrawal: 

The  provision  of  such  act  requiring  foreign  companies  to  file 
affidavit  on  March  1,  1917,  can  have  no  effect  on  the  withdrawal 
of  a  company  in  1916. 

Same — Petition  for  Injunction — insufficiency: 

In  a  petition  for  an  injunction  to  restrain  the  insurance  com- 
missioner from  carrying  the  provisions  of  the  anti-compact  law 
it  was  averred  that  the  petitioner  was  a  citizen  of  the  state  and 
that  he  had  been  doing  business  as  an  agent  of  a  foreign  com- 
pany; that  by  reason  of  the  passage  of  the  act  the  company  was 
compelled  to  withdraw  from  the  state,  and  that  the  petitioner  had 
thereby  been  deprived  of  his  business.  Held,  That  there  was  noth- 
ing in  the  petition  to  sustain  the  right  of  the  petitioner  to  an  in- 
junction. The  objection  to  the  submission  of  rates  to  the  insur- 
ance commissioner  for  review  leads  to  but  one  of  three  proposi- 
tions; 1st,  it  is  impracticable  to  get  a  fair  and  just  review  of 
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rates  in  the  state;  2nd,  the  com];Mny  desires  to  make  discrimina- 
.tory  and  unjust  rates;  3rd,  that  the  state  has  no  right  to  impose 
any  conditions  on  the  right  of  the  company  to  do  business  in  the 
state.  The  petition  is  insufficient  to  sustain  either  of  these 
propositions. 

Same— Constftutional  ity— Publ  ic  Welfare : 

Under  the  constitutional  provision  that  the  legislature  shall 
enact  laws  to  prevent  agreement  against  the  public  welfare,  the 
legislature  must  primarily  determine  what  agreements  are 
against  the  public  welfare. 

[Petition  dismlased  and  injunction  refused.] 
Henderson  v.  McMasters,  Ins.  Com'r.  et  al.  (S.  C.  S.  C.) : 
88  Southeastern  Reporter  (May  20,  1916)  645. 


Credit  Indemnity  Bond — Construction— Notice: 

The  policy  provided  that  the  assured  "shall  be  covered  for 
an  amount  not  exceeding  the  highest  previous  indebtedness  for 
goods  shipped  by  the  indemnified  to  the  debtor  within  twelve 
months  •  •  •  but  not  exceeding,  however  $5,000.  But  the 
loss  on  any  such  customer  shall  not  be  covered  unless  the  pre- 
liminary notice  thereof  has  attached  to  it  a  copy  of  the  amount, 
showing  the  prior  experience  with  such  debtor." 

Same— Same — "Prior  Experience": 

Under  such  provision  "prior  experience"  was  not  limited  to 
an  isolated  transaction,  which  had  been  paid  by  the  debtor,  but 
clearly  extended  to  that  experience  which  assured  had  gained  by 
observation  or  trial  with  customers  with  whom  they  had  deal- 
ings; the  liability  of  the  insurer,  under  the  provision,  was  to  be 
determined  in  an  amount  not  exceeding  the  highest  previous  in- 
debtedness of  the  debtor  for  goods  shipped,  within  the  time 
stated,  not  exceeding  $5,000;  it  was  not  limited  to  "the  highest 
indebtedness  which  any  debtor  had  paid  before  the  execution  of 
the  bond"  as  held  below. 

[Judgment  for  plaintiff  below.     Reversed  in  favor  of  plaintiff.] 
Pringle  Bros.  v.  Philadelphia  Casualty  Co.  (N.  Y.  C.  A.) : 
112  Northeastern  Reporter   (May  30,  1916)  466. 

Agency    Contract — Construction — Printed    and    Written     Provi- 
sions: 
Where  some  of  the  provisions  of  an  agency  contract  were 

printed  and  some  were  typewritten,  the  typewritten  conditions 

control  in  so  far  as  the  two  conflict. 

Same — Ambiguity — Parol  Evidence: 

Where  an  agency  contract  provided  that  it  should  remain  in 
force  for  five  years  provided  certain  increases  were  made,  and 
in  the  printed  part  of  the  contract  it  was  provided  that  the  com- 
pany should  have  the  right  of  discharging  the  agent  at  its  pleas- 
ure, the  contract  was  ambiguous  so  as  to  authorize  the  intro- 
duction of  parol  evidence  to  establish  the  real  intention  of  the 
parties. 
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Same — Term  of  Contract — DismiMal: 

The  contract  provided:  "This  contract  to  remain  In  full 
force  and  effect  for  five  years  from  date  hereof  provided  superin- 
tendent makes  the  stipulated  increase  and  percentage  of  collec- 
tions, and  it  is  mutuaUy  agreed  that  if  this  contract  shall  termi- 
nate for  any  cause,  hy  resignation,  dismissal,"  the  contingent 
salary  received  hy  the  superintendent  shall  he  in  full  of  the 
company's  liability.  Beld,  That  the  word  "dismissal"  as  used  in 
the  contract  had  reference  to  dismissal  for  cause.  The  stipula- 
tion that  the  contract  should  remain  in  force  for  five  years  could 
in  no  way  affect  the  right  of  the  insurer  to  discharge  the  agent 
for  cause.  When  given  this  meaning  there  is  no  ambiguity  in 
the  provision  of  the  contract  such  as  would  exist  if  it  was  con- 
strued to  mean  that  the  company  might  dismiss  the  agent  at  wilL 

Same— Ambiguity — Question  for  Court: 

In  a  suit  by  an  agent  for  breach  of  the  agency  contract,  it 
was  the  duty  of  the  court,  rather  than  the  Juiy,  to  determine 
whether  the  contract  was  ambiguous  with  reference  to  the  right 
of  the  insurer  to  dismiss  the  agent. 

Same— Breach  of  Contract — Measure  of  Damages: 

The  measure  of  damages  for  breach  of  a  contract  for  per- 
sonal service  is  the  difference  from  what  the  employe  would  have 
earned  under  the  contract  and  what  he  earns  or  might  have 
earned  by  reason  of  diligence  in  other  employment.  However, 
in  an  action  for  a  breach  of  contract  it  was  not  necessary  that 
the  plaintiff  agent  allege  what  effort  he  had  made  to  reduce  the 
damage  by  obtaining  other  employment  and  what  amount,  if  any, 
be  had  earned  by  such  other  emplosrment. 

Same — Same — Same: 

In  an  action  for  damages  for  breach  of  an  agency  contract 
the  testimony  of  the  plaintiff  as  to  the  amount  he  would  have 
made  under  the  contract,  being  based  on  his  statements  as  to 
what  his  earnings  had  been  under  the  contract  before  his  dis- 
charge, and  the  conditions  existing  in  reference  to  the  business 
after  his  discharge,  was  admissible  over  the  company's  objection 
that  it  was  wholly  speculative,  vague  and  uncertain. 

[Judgment   for    plaintifE    below.      Here   affirmed    against    com- 
pany.] 

American  National  Ins.  Co.  v.  Van  Dusen  (Tex.  C.  C.  A.) : 

185  Southwestern  Reporter  (May  31,  1016)  634. 


Personal  Injury  Action — Reference  to  Insurance — ^Award: 

It  is  improper  in  an  action  for  personal  injuries  to  bring  out 
the  fact  that  the  action  is  being  defended  by  an  insurance  com- 
pany, and  where  such  evidence  is  developed,  over  the  objection 
of  the  defendant,  and  it  is  impossible  to  tell  its  effect  upon  the 
jury,  the  judgment  will  be  reversed. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] 

Monblatt  v.  Young  et  al.  (111.  App.)  : 

62  National  Corporation  Reporter  (June  1,  1916)  763. 
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Action  on  Policy — Service  of  Process — Statute: 

In  an  action  against  an  incorporated  insurance  company  in 
a  county  where  there  is  an  agency  the  service  of  process  may 
be  made  upon  the  chief  officer  of  such  agent  imder  Sec.  7,635  R. 
S.  Neb.  1913. 

[Judgment   for    plaintifCs    below.      Here    affirmed    agaiuBt    de- 
fendant] 
Juclcett  et  al.  v.  Brennaman  et  al.  (Neb.  S.  C.) : 

157  Northwestern  Reporter  (June  2,  1916)  926. 

Worl(men's   Compensation — Permanent   Partiai    Disability — Stat- 
ute Construed: 

Sec.  15  N.  Y.  Worlonen's  Compensation  Law  (N.  T.  Consol. 
Laws,  Ch.  67)  provides  for  compensation  for  different  classes  of 
injuries,  viz:  (1)  Cases  of  total  permanent  disability;  (2)  tem- 
porary total  disabiUty;  (3)  permanent  partial  disability;  (4) 
temporary  partial  disability.  Under  the  class  of  permanent  par- 
tial disability  are  enumerated  losses  of  different  bodily  members, 
with  a  scale  of  compensation  measured  by  wages,  varying  ac- 
cording to  the  injury  and  deprivation.  Then  follows:  "In  all 
cases  in  this  class  of  disability  (i.  e.,  permanent  partial  disa- 
bility), the  compensation  shall  be  sixty-six  and  two-thirds  per 
centum,"  etc.  Held^  That  under  the  terms  of  the  act  the  em- 
ployer, or  his  insurer,  was  required  to  provide  compensation  for 
all  personal  injuries  that  involved  permanent  or  total  disability 
whether  total  or  partial.  The  particular  injuries  set  out  in  the 
schedule  are  merely  examples  to  aid  in  administering  the  statute. 
The  enumeration  does  not  profess  to  be  inclusive.  Hence  per- 
manent partial  disability  due  to  loss  of  hearing  was  such  as  re- 
quired the  employer  to  pay  compensation.  The  court,  however, 
could  not  on  demurrer  to  the  answer,  say  that  the  injury  was 
excluded. 

[Prom  an  order  sustaining  demurrer  to  a  separate  defense  de- 
fendant appeals.    Here  reversed  and  demurrer  overruled.] 

Wagner  v.  American  Bridge  Co.  (N.  Y.,  App.  Div.) : 

168  New  York  Supplement  (June  5,  1916)   1043. 

Principai  and  Surety — Measure  of  Recovery — 'Turtiier": 

Sureties  on  the  bond  of  a  life  insurance  agent,  acknowledged 
themselves  indebted  unto  the  Southland  Life  Insurance  Company 
of  Texas  in  the  sum  of  $1,000.  The  bond  further  provided  "and 
said  principal  and  sureties  further  obligate  themselves  to  pay 
any  and  all  attorney's  fees,"  etc.  Held,  That  such  bond  bound 
the  surety  to  the  extent  of  $1,000  and  for  reasonable  attorney's 
fees  if  suit  were  brought  to  enforce  collection.  The  word 
''further,"  as  used  in  the  bond,  means  additional. 

Same — Action  on  Bond — Parties: 

There  was  no  misjoinder  of  parties  and  causes  of  action  in 
suing  an  agent  and  his  sureties  together. 

[Judgment  for  plaintiff  insurance  company  below.     Here  afHrmed 
against  defendants.] 

Shaw  V.  Southland  Life  Ins.  Co.  (Tex.  C.  C.  A.) : 

185  Southwestern  Reporter  (June  7,  1916)   915. 

16-Mi8c.-6 
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Principal  and  Surety — Bond — Rule  of  Construction: 

Contracta  of  fidelity  insurance  are  to  be  likened  to  contracts 
of  insurance  and  are  not  to  be  construed  by  the  liberal  principle 
applied  to  personal  suretyship  but  the  more  exact  rules  of  in- 
surance. When  the  language  used  is  ambiguous  or  doubtful  it 
must  be  given  the  strongest  interpretation  in  favor  of  the  per- 
son indemnified  which  it  will  reasonably  bear,  but  this  rule  can- 
not be  availed  of  to  refine  away  terms  which  are  unambiguous. 

Same — Same— Scope  of  Risk: 

The  bond  indemnified  against  "such  pecuniary  loss  as  might 
be  sustained  by  the  employer  by  reason  of  the  dishonesty  or 
fraud  of  the  employe  amounting  to  embezzlement  or  larceny." 
Held,  That  it  was  not  necessary,  in  order  for  the  employer  to 
recover  under  the  bond,  to  introduce  such  proof  as  would  convict 
the  delinquent  employe  of  the  crime  of  larceny  or  embezzlement 
as  defined  in  the  criminal  law;  the  words  "larceny  or  embezzle- 
ment" are  to  be  construed  as  generic  terms  indicating  dishonest 
and  fraudulent  breach  of  duty  by  the  employe. 

Same — Same — Renewals : 

The  original  bond  provided:  "The  company  shall  make  good 
and  reimburse  unto  the  said  employer  such  pecuniary  loss  as 
may  be  sustained  by  the  employer  by  reason  of  *  *  *  em- 
bezzlement or  larceny  and  which  shall  have  been  committed 
during  the  continuance  of  said  l>ond,  or  of  any  renewal  thereof 
or  within  six  months  thereafter."  The  renewal  provided  that  it 
was  "subject  to  all  the  covenants  and  considerations  of  said 
original  bond."  Held^  That  the  original  l>ond  and  its  renewal 
thereof  constituted  a  separate  contract  and  that  it  was  necessary 
for  the  employer  to  allege  that  the  defaults  of  the  employe  oc- 
curred on  some  specified  date  or  some  specified  period,  in  order 
to  determine  whether  they  were  covered  by  any  and  which  of 
such  separate  contracts  of  indemnity,  and  whether  they  were 
discovered  within  the  time  limited  therefor. 

Principal  and  Surety — Action  on  Bond — Limitation  of  Action: 

The  payment  of  indemnity  was  conditioned  upon  the  expira- 
tion of  three  months  following  the  making  of  proofs  of  the  cor- 
rectness of  the  claim.  It  was  contended  by  the  insurer  that  it 
was  not  made  to  appear  that  the  bill  of  complaint  was  filed  after 
the  lapse  of  such  three  months  period.  Held,  That  in  view  of  the 
averment  that  the  claim  was  duly  made  the  contention  of  the 
insurer  was  not  maintainable. 

Same^Same — Same : 

The  denial  of  liability  on  receipt  of  notice  is  a  waiver  of  the 
contractual  limitation  as  to  time  of  suing. 

[Judgment  for  surety  below.     Here  reversed  against  surety.] 
Green  v.  United  States  Fidelity  &  Guaranty  Co.  (Tenn. 
S.  C): 

185  Southwestern  Reporter  (June  7,  1916)  726. 

Attorneys — Negiigence^Pleading: 

In  an  action  against  a  firm  of  attorneys  for  negligence  in  al- 
lowing a  default  judgment  to  be  taken  against  one  of  the  in- 
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Burer's  policyholders,  which  it  was  compelled  to  pay,  it  was  en- 
cumbent upon  the  plaintiif  to  allege  that  the  policyholder  had  a 
defense  to  the  action  against  it,  or  that  the  injured  person  was 
not  entitled  to  recover  the  amount  of  the  default  judgment. 
8ame — Same — Same: 

In  such  a  case  the  averment  that  the  plaintiff  under  its  con- 
tract for  insurance  was  bound  to  and  did  pay  the  default  Judg- 
ment was  nothing  more  than  a  conclusion.  To  have  made  the 
complaint  sufficient  it  should  have  alleged  as  to  how  or  why  or 
under  what  contract  provisions  this  obligation  was  incurred. 

Employers'    Liability    Policy — Failure   to    Defend    Action — Dam- 
ages: 

If  a  policy  sued  the  insurer  to  recover  a  part  of  the  de- 
fault Judgment  it  would  have  to  allege  and  prove,  in  order  to 
recover  more  than  the  limit  of  the  policy,  that  there  was  a  meri- 
torious defense  to  the  employe's  claim  which  if  duly  interposed 
would  have  defeated  the  action  or  reduced  the  judgment. 

Same — Same— Same — Burden  of  Proof: 

In  such  a  case  the  burden  of  proof  would  rest  upon  the  plain- 
tiff to  establish  that  the  injured  person  did  not  have  a  valid  claim 
to  the  extent  of  the  default  judgment. 

[Judgment  for  defendants  on  demurrer  below.  (224  Fed.  271.) 
Here  affirmed  against  plaintiff  insurance  company.] 

Maryland  Casualty  Co.  v.  Price  et  al.  (U.  S.  C.  C.  A.,  4th 
Cir.): 

231  Federal  Reporter   (June  8,  1916)    397. 

Lloyd's  Insurance — Action  to  Recover  Attorney's  Fees — Service 

of  Process: 

Under  a  power  of  attorney  authorizing  the  appointee  to  aih 
pear  in  any  suit  on  any  ''loss,  claim,  or  demand  that  may  arise 
from  or  under  any  policy  issued  in  my  name,"  service  of  sum- 
mons on  the  agent  so  appointed  in  an  action  to  recover  attorney's 
fees  and  adjust  claims  on  policies  issued  by  the  association  of 
which  the  defendant  was  a  member,  was  insufficient  to  confer 
Jurisdiction 

[From  an  order  granting  leave  to  issue  execution  and  denying 
defendant's  motion  to  set  aside  the  judgment  defendant 
appeals.     Both  orders  reversed.] 

Jones  V.  Altenbrand  et  al.  (N.  Y.,  App.  Tr.) : 

159  New  York  Supplement  (June  12,  1916)   77. 

Action  for  Damages — Reference  to  Insurance — Discretion  of  Trjal 

Court: 

In  a  personal  injury  action  brought  by  an  employe  against 
his  employer,  it  was  not  error  for  the  court  to  permit  the  plain- 
tiff's counsel  in  examining  jurors  to  ask  each  if  he  had  ever  been 
in  the  insurance  business,  and  as  to  whether  or  not  he  had  ever 
been  an  agent  of  a  designated  insurance  company. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  defend- 
ant] 

New  Aetna  Portland  Cement  Co.  v.  Hatt   (U.  S.  C.  A., 
6th  Cir.) : 

231  Federal  Reporter  (June  15.  1916)   611. 
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Fidelity   Bond — Nature  of  Contract — Necessity  of  Proving   Dis- 
honesty of  Particular  Employe: 

A  fidelity  bond  Indemnifying  on  account  of  loss  by  reason 
of  the  dishonesty  of  any  of  certain  employes  named  in  the 
schedule  attached  thereto,  and  giving  the  insurer  the  right  to 
defend  upon  the  ground  of  the  previously  known  dishonesty  of 
an  employe  and  requiring  the  assured  to  render  every  assistance 
to  aid  in  bringing  such  employe  to  Justice,  is  in  legal  effect  a 
separate  bond  as  to  each  employe  named  in  the  schedule,  so 
that  the  assured  could  not  recover  for  a  loss  occasioned  by  the 
dishonesty  of  some  one  of  three  employes,  the  particular  one 
being  unknown. 

[Judgment  for  surety  below.    Here  afllrmed  in  favor  of  surety.] 
American  Saving  Bank  &  Trust  Co.  v.  National  Surety  Co. 
(Wash.  S.  C.) : 

167  Pacific  Reporter  (June  26,  1916)  877. 

Attorney  and  Client — Compensation — Compromise  Settlement: 

An  injured  man  settled  a  claim  with  a  liability  insurance 
company,  over  the  head  of  his  attorney,  leaving  $50  with  the 
liability  company  for  payment  of  the  attorney's  fee.  After  the 
attorney  learned  of  this  settlement  he  accepted  the  $50  from 
the  liability  company.  Held,  That  the  acceptance  by  the  attor- 
ney of  the  $50  was  not  a  compromise  settlement  of  his  claim 
for  fees  and  would  not  preclude  him  from  insisting  upon  the 
payment  of  a  reasonable  fee  by  client. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de> 
fendant 

Rogers  v.  Nee  et  al.  (Springfield  C.  A.) : 

186  Southwestern  Reporter  (June  28,  1916)  566. 

Employers'  Liability  Policy — Measure  of  Recovery: 

Where  a  liability  company  attempted  to  hold  up  the  assured 
and  make  it  pay  one-half  of  a  claim  by  an  employe,  and,  because 
it  would  not  do  so,  suffered  the  employe's  action  to  proceed  to 
Judgment  for  more  than  the  face  of  the  policy,  such  liability 
company  was  liable  for  the  excess  of  the  judgment  over  and 
above  the  face  of  its  policy  after  having  paid  that  amount 
[Demurrer  to  complaint  overruled.] 

Brown  &  McCabe,  Stevedores,  Inc.  v.  London  Guarantee 
&  Ace.  Co.  (U.  S.  D.  C,  Ore.) : 

232  Federal  Reporter  (June  29,  1916)  298. 

Woricmen's  Compensation  Policy — Accidents  Arising  Out  of  Em- 
ployment— Evidence  Considered: 

The  policy,  covering  liability  under  the  workmen's  com- 
pensation law,  limited  liability  to  cases  of  employment  "in  the 
operation  of  and  in  connection  with  the  business  herein  stated." 
The  business  stated  in  the  policy  was  that  of  contractor  and 
builder.  An  employe  was  killed  while  engaged  in  moving  mate- 
rial for  a  third  person,  which  work,  although  done  at  the  request 
of  the  employer,  was  in  no  way  connected  with  the  business 
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stated  in  the  policy.  Held,  That  the  policy  was  not  an  under- 
taking to  respond  to  all  cases  for  injuries  to  or  death  of  any 
employe  of  the  insured  in  any  employment;  it  was  limited  to 
the  employment  stated  in  the  policy;  the  duty  being  performed 
by  the  employe  at  the  time  of  his  death  was  not  of  such  char- 
acter and  therefore  death  resulting  from  its  performance  was 
not  covered  by  the  policy. 

[Order  of  InduBtrial  Board  vacated.] 

Bayer  v.  Bayer  et  al.  (Mich.  S.  C.) : 

158  Northwestern  Reporter  (June  30.  1916)  109. 

Principal   and   Agent — Agency   Contract — Termination   of   Prior 
Contract: 

Where,  subsequent  to  an  original  contract,  another  contract 
of  agency  was  drawn,  increasing  the  monthly  drawing  allow- 
ance and  the  renewal  commissions  to  be  paid,  all  previous  agree- 
ments of  the  parties  were  settled  and  an  accord  and  satisfaction 
of  the  same  effected. 

Same — Same — Renewal  Commissions: 

In  an  action  to  recover  renewal  commissions  in  excess  of 
those  provided  in  the  written  agreement  of  the  parties  a  letter 
written  by  the  general  agent,  against  whom  such  action  was 
brought,  stating  a  purpose  on  his  part  to  continue  the  payment 
of  renewal  commissions  so  long  as  certain  policies  remained  in 
force,  would  not  estop  the  defendant  from  denying  liability  for 
the  claims  made  where  it  affirmatively  appeared  from  such  let- 
ter that  the  defendant  was  insisting  that  under  his  agreement 
he  did  not  assume  to  pay  commissions  for  any  greater  period  of 
time  than  he  under  his  contract  of  the  company  was  entitled  to 
pay  them. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant] 

Adockes  V.  Drewry  (N.  C.  S.  C.) : 

89  Southern  Reporter    (July  1,   1916)    23. 

Automobile  Liability  Policy — Refusal  to  Permit  Assured  to  Settle 

Claims — Liability  of  Insurer: 

A  policy  insuring  against  liability  provided:  "The  assured 
shall  not  voluntarily  assume  any  liability,  nor  shall  the  assured, 
without  the  written  consent  of  the  company  previously  given, 
incur  any  expenses  or  settle  any  claim  except  at  his  own  cost, 
or  interfere  in  any  negotiations  for  settlement,  or  in  any  legal 
proceeding."  Beld,  That  the  assured  having  made  such  a  con- 
tract was  bound  by  its  terms;  the  fact  that  he  had  an  opportun- 
ity to  settle  the  claim  against  him  for  considerably  less  than  the 
amount  of  the  Judgment;  that  he  had  advised  the  insurer  of  his 
ability  to  make  settlement,  which  had  been  refused  by  the  in- 
surer, furnished  no  cause  of  action  in  his  favor  against  the  insur- 
ance for  the  excess  of  the  Judgment  over  and  above  the  amount 
of  the  policy. 

Same — Assumption  of  Defense — Negligence — Damages: 

An  insurer,  having  elected  to  defend  an  action  against  the 
insured,  has  no  right  to  abandon  the  defense.    And  the  insurer 
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in  the  present  case,  having  advised  the  insured  after  Judgment 
that  reversible  errors  had  been  committed;  that  the  verdict  was 
against  the  evidence,  and  that  it  would  appeal  from  the  Judg- 
ment, and  having  subsequently  stated  that  an  appeal  had  been 
taken,  which  was  contrary  to  the  fact,  because  of  which  insured 
had  to  pay  the  Judgment  to  save  the  issuance  of  an  execution 
against  him,  he  was  entitled  to  recover  against  the  insurer  for 
the  amount  of  the  Judgment  required  to  be  paid  by  him,  although 
in  excess  of  the  policy. 

[Judgment  for  plaintiff  on  both  causes  of  action  below.  Here  re- 
versed in  favor  of  Insurer  on  first  cause  of  action  and  af- 
Armed  against  insurer  on  second  cause  of  action.] 

McAleenan  v.  Massachusetts  Bonding  &  Ins.  Co.   (N.  Y., 
App.  Div.) : 

159  New  York  Supplement  (July  3,  1916)  401. 

Action  for  Damages — Measure  of  Liability — ^Accident  Insurance: 
In  an  action  by  a  passenger  against  a  carrier  for  personal 
injuries,  it  is  error  to  receive  evidence  that  he  carried  accident 
insurance  and  realized  thereon  for  his  injuries  to  diminish  or 
defeat  a  recovery. 

[Judgment  for  defendant  below.  Here  reversed  against  de- 
fendant] 

Evans  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  et  al.  (Minn.  S.  C.) : 

158  Northwestern  Reporter  (July  7,  1916)  385. 


Employers'    Liability    Policy — Liability    of    Insurer    to    Injured 
Party: 

Where  a  liability  insurer  agreed  with  its  assured  that  if  it 
assumed  the  defense  of  any  suit  for  a  risk  covered  by  the  policy 
it  would  either  pay  to  assured  the  indemnity  to  which  they  were 
entitled  or  would  secure  their  release  from  the  employe's  claim, 
and  where  they  failed  either  to  pay  the  indemnity  to  assured  or 
to  secure  assured's  release  from  a  claim  prosecuted  by  the  legal 
representative  of  a  deceased  employe,  the  assured  could  recover 
the  indemnity  from  the  insurer  in  assumpsit  without  first  paying 
the  employe's  claim;  consequently,  the  insurer  was  chargeable 
in  a  proceeding  by  the  employe's  representative  with  the  amount 
of  the  indemnity. 

[Judgment  for  plaintiff.] 

Lombard  v.  McGuire-Penniman  et  al.  (N.  H.  S.  C.) : 
97  Atlantic  Reporter  (July  13,  1916)  892. 

Automobile  Policy — Measure  of  Recovery — Waiver: 

Where  a  condition  in  a  liability  insurance  policy  expressly 
provided  that  no  provision  of  the  policy  shall  be  "waived  or 
altered  except  by  endorsement  hereon  signed  by  the  president 
or  the  secretary,"  a  parol  promise  by  the  vice  president  and  gen- 
eral manager  of  the  company  to  a  policyholder  to  save  him 
harmless  from  liability  under  a  possible  Judgment,  although  the 
amount  might  exceed  the  limit  of  liability  in  the  policy,  is  void 
as  in  conflict  with  an  essential  condition  of  the  policy. 
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Same — Same — Evidence  Considered : 

Under  a  clause  in  a  liability  policy  limiting  liability  in  case 
of  the  bodily  injury  or  death  of  one  person  to  $5,000,  a  policy 
holder  cannot  recover  more  than  that  sum,  although  a  judgment 
may  hare  been  recovered  against  him  on  a  claim  within  the  pol- 
icy in  a  much  larger  sum  and  the  policy  contain  a  further  limit 
of  $10,000  where  more  than  one  person  has  been  injured,  sub- 
ject to  the  same  limit  for  each  person. 

Same — Same — Settiement  of  Claims: 

Where  a  liability  policy  contains  a  condition  which  pro- 
vides that  the  assured  "shall  not  interfere  in  any  negotiations  for 
settlement  or  in  any  legal  proceeding  conducted  by  the  company 
on  account  of  any  claim,"  the  assured  has  no  claim  against  the 
company  beyond  the  limit  of  liability  prescribed  by  the  policy, 
although  the  company  took  charge  of  the  litigation  against  him, 
upon  which  the  claim  was  based  and  refused  to  make  a  settle- 
ment for  much  less  than  the  Judgment  ultimately  recovered. 
Such  a  condition  places  the  litigation  wholly  within  the  control 
of  the  company  without  regard  to  the  fact  that  its  conduct  may 
result  in  a  Judgment  against  the  assured  greatly  in  excess  of 
the  limit  of  liability  in  the  policy. 

Same — Liability  of  Insurer — Condition  Precedent: 

Under  a  condition  in  a  liability  policy  providing  that  no 
action  shall  lie  against  the  company  to  recover  for  any  loss  un- 
less brought  by  the  assured  for  loss  actually  sustained  and  paid 
by  him  in  money  in  satisfaction  of  a  Judgment  after  trial  of  the 
issue,  and  no  such  action  shall  lie  to  recover  under  any  other 
agreement  of  the  company  therein  contained  unless  brought  by 
the  assured  himself  to  recover  money  actually  expended  by  him, 
no  right  of  action  accrues  to  the  assured  where  a  Judgment  has 
been  recovered  against  him  for  personal  injuries  sustained  by 
a  third  person  through  the  assured's  alleged  negligence  unless 
he  has  actually  paid  the  Judgment. 

[Judgment  in  accordance  with  opinion.} 

McClung  V.  Pennsylvania  Taximeter  Cab  Co.   (Phila.  Co. 
C.  P.): 

73  Legal  InteUlgencer  (July  14.  1916)   439. 

Liability  Policy — Notice — Duty  of  Insured: 

A  provision  in  a  policy  for  notice  of  accident  is  to  be  inter- 
preted as  meaning  that  the  insured  shall  give  notice  after  he  has 
become  apprised  of  the  accident  or  should  have  become  so  ap- 
prised had  he  exercised  reasonable  diligence.  There  is  there- 
fore cast  upon  him  the  duty  of  so  regulating  his  business  that 
he  may  be  apprised  with  reasonable  certainty  of  any  accident 
that  may  occur  in  its  conduct.  If  despite  the  exercise  of  rea- 
sonable care,  the  insured  fails  to  acquire  the  information  until 
after  a  lapse  of  time,  but  on  its  acquisition  gives  prompt  notice 
to  the  insurer,  he  complies  with  the  obligation  of  the  policy. 

Same — Same — Sufficiency  of  Evidence: 

The  injured  person  testified  that  the  insured's  manager  saw 
the  accident.    The  manager  denied  this.    When  cross-examined 
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as  to  testimony  giyen  by  him  on  a  former  trial  the  manager  ad- 
mitted that  he  remembered  seeing  the  injured  man  leaving  the 
store  with  somebody  from  the  store,  and  that  on  the  return  of 
such  person  he  was  advised  that  the  injured  party  had  scratched 
himself.  On  the  former  trial  he  admitted  that  he  knew  about 
the  accident.  Held,  That  a  verdict  in  favor  of  the  insured  was 
not  warranted  by  the  evidence. 

[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of  in- 
surer.] 

Chrlstatos  v.  New  England  Casualty  Co.  (N.  Y.,  App.  Tr.) : 
159  New  York  Supplement  (July  17,  1916)   700. 

Burglary  Policy — ^"Felonlous  Abstraction'': 

Under  a  policy  providing  that  the  insurer  shall  not  be  liable 
unless  the  loss  is  occasioned  by  ''felonious  abstraction/'  liability 
cannot  be  presumed  or  inferred  from  a  mere  loss.  Where  the 
facts  are  consistent  with  a  loss  by  negligence  or  by  the  innocent 
act  of  a  third  party  there  is  no  liability. 
Same — Same — Evidence  Considered: 

The  evidence  showed  that  insured's  wife  placed  two  rings  in 
a  box;  that  the  box  was  placed  in  a  drawer  and  the  key  of  the 
drawer  hidden.  No  one  but  the  wife  and  daughter  knew  where 
the  key  was  placed.  A  few  days  later  the  wife  looked  in  the 
box  and  the  rings  were  .missing.  Neither  the  wife  nor  daughter 
had  taken  them  out.  Various  employes  of  the  hotel  had  access 
to  the  room.  Held,  That  this  evidence  was  sufficient  to  sustain 
a  finding  that  the  rings  had  been  feloniously  abstracted. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.! 
Stich  V.  Fidelity  &  Deposit  Co.  of  Md.  (N.  Y.,  App.  Tr.) : 
159  New  York  Supplement  (July  17,  1916)    712. 

Employers'  Liability  Policy — Notice — Knowledge  of  Employer: 

Neither  the  injured  employe  nor  his  fellow  servants  notified 
the  employer  of  the  injury.  The  employe  without  submitting  a 
claim  resumed  his  work  and  waited  two  years  before  com- 
mencing suit.  The  injury  was  considered  trivial  by  the  em- 
ployes having  knowledge  of  it.  Held,  That  the  employer  having 
no  knowledge  of  the  injury  was  under  no  duty  to  comply  with 
the  conditions  of  the  policy  requiring  notice. 
Same — Same — Material  ity : 

The  employer  was  served  with  process  on  April  18.  No 
notice  of  the  filing  of  the  suit  was  given  the  insurer  until  June 
17.  Court  convened  June  23  and  the  case  was  tried  June  27 
and  28.  The  insurer  had  attorneys  residing  eight  miles  from 
where  the  suit  was  filed.  There  was  no  showing  of  any  damage 
resulting  from  the  delay  in  transmitting  the  summons.  Held, 
That  the  provision  requiring  the  employer  to  forthwith  send 
every  summons  to  the  insurer  was  not  of  the  essence  of  the  con- 
tract, and  there  being  no  evidence  that  the  delay  materially 
affected  the  rights  of  the  parties,  the  insurer  was  not  released 
from  liability. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  insurer.] 
Employers'  Liability  Assur.  Corp.  v.  Jones  County  Lumber 
Co.  (Miss.  S.  C.) : 

72  Southern  Reporter  (July  22,  1916)  152. 
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Claim'  for  Damages — Assignment — Rights  of  Insurer: 

Where  a  wrong-doer  has  actual  notice  or  has  knowledge  of 
facts  sufficient  to  put  it  on  inquiry,  that  a  claim  for  damages 
against  it  had  been  assigned  to  an  insurance  company,  although 
formal  notice  of  such  assignment  was  not  given,  a  release  given 
by  the  assignor  to  such  wrong-doer,  was  not  valid  as  against  the 
insurer. 

Same — Same — Same : 

An  action  for  personal  injuries  only  against  a  wrong-doer 
where  the  plaintiff  had  been  damaged  in  both  person  and  prop- 
erty was  sufficient  to  put  the  wrong-doer  upon  inquiry  as  to 
what  had  become  of  the  claim  for  damages  to  property;  hence 
the  insured  party  had  previously  assigned  his  claim  for  prop- 
erty damage  to  his  insurer,  a  release  taken  by  the  wrong-doer 
for  all  claims  on  account  of  both  personal  and  property  damage 
was  not  binding  on  the  insurer. 

[Jud£rment  agralnst  Insurer  below.     Here  reversed  in  favor  of  In- 
surer.] 

Royal  Indemnity  Co.  v.  International  Ry.  Co.  (N.  Y.,  Sp. 
Tr.,  Erie  Co.) : 

159  New  York  Supplement  (July  24,  1916)   764. 

Action    on     Liability    Policy — Res    Adjudicata — Evidence    Con- 
sidered: 

The  policy  excepted  liability  for  injuries  due  to  the  negli- 
gence of  any  elevator  operator  under  the  age  of  18  years.  On 
suit  being  brought  on  the  policy  the  insurer  set  up  that  at  the 
time  of  the  accident,  on  account  of  which  action  was  brought, 
the  elevator  was  being  operated  by  a  person  under  the  age  of 
18  years  as  adjudicated  in  the  action  by  the  injured  person. 
The  evidence  in  such  action,  however,  showed  that  the  Judgment 
therein  was  based  upon  the  negligence  of  the  regular  operator, 
and  not  that  of  the  minor  whom  the  regular  man  was  teaching 
at  the  time.  Held,  That  the  Judgment  in  the  personal  injury 
action  was  no  adjudication  that  the  minor  was  employed  by  the 
owner  for  the  purpose  of  operating  the  elevator  so  as  to  relieve 
the  insurer  from  liability  under  the  exceptions  in  the  policy. 

[Judsrment  for  plaintiff  below.     Here  affirmed  against  Insurer.] 
Yonkers  Saving  Bank  v.  Fidelity  &  Casualty  Co.   (N.  Y., 
App.  Div.): 

159  New  York  Supplement  (July  24,  1916)  840. 

Fidelity  Bond — Breach  of  Warranty — Statute: 

Sec.  7,024  R.  S.  Mo.  1909,  relating  to  the  construction  of 
warranties;  Sec.  7,026,  forbidding  the  evasion  of  provisions 
relating  to  warranties,  and  Sec.  6,937,  providing  that  no  misrep- 
resentation shall  be  deemed  material  unless  contributing  to  the 
contingency  upon  which  a  policy  becomes  payable,  do  not  apply 
to  fidelity  bonds. 

Same — Same — Forfeiture : 

Fidelity  bonds  are  to  be  governed  by  the  general  law  of 
contracts.    That  general  law  is  well  settled  and  is  that  a  war- 
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ranty  is  "parcel  of  the  contract"  and  thajt  warranties  must  be  ab- 
solutely true  whether  material  to  the  risk  or  not. 

Same — "Renewal" — ^Terms  of  Contract: 

A  "renewal"  constitutes  a  separate  and  distinct  contract  for 
the  period  of  time  covered  by  such  renewal  upon  the  same  terms 
as  the  original  bond. 

Same — Same — Warranties: 

Warranties  made  in  obtaining  the  issuance  of  a  fidelity  bond 
run  through  any  renewal  of  it,  and  where  a  bond  is  renewed  the 
insurer  has  a  right  on  claim  being  made  against  it  to  show  that 
any  statements  in  the  original  application  were  untrue,  but  this 
does  not  mean  that  such  statements  were  promissory  warranties 
which  would  render  the  bond  void  if  conditions  existing  between 
the  employe  and  the  employer  became  changed. 

Same — Same — Representations: 

Before  issuing  a  renewal  the  insurer  required  the  assured 
to  make  a  statement  to  the  eftect  that  the  employe  whose  fidelity 
was  insured  had  faithfully  performed  his  duties  and  had  punc- 
tually accounted  for  all  moneys  entrusted  to  him.  The  statement 
was  not  made  a  warranty  by  any  of  the  terms  of  the  contract. 
Held,  That  the  statements  could  be  considered  as  nothing  more 
than  representations,  and  not  warranties. 

Same — "Representations" — Construction: 

Representations  are  not  a  part  of  the  contract  in  the  sense 
that  warranties  are;  they  are  inducements  to  the  contract  but 
not  facts  which  are  contracted  to  be  true;  representations  need 
not  be  literally  true  as  is  the  case  with  warranties.  However, 
a  misrepresentation  which  is  material  to  the  risk  and  which  is 
falsely  and  fraudulently  made  will  avoid  liability. 

Same — Same — Forfeiture: 

Representations  made  at  the  time  of  the  issuance  of  a  re- 
newal of  a  fidelity  bond,  to  the  effect  that  the  employe  whose 
fidelity  was  insured,  had  punctually  accounted  for  all  moneys 
entrusted  to  him  and  was  not  in  default,  were  material  to  the 
insurer. 

Same — Same— ^Bona  Fide  Statements: 

A  fact  which  is  warranted  to  be  true  whether  material  to 
the  risk  or  not  and  must  also  be  true  in  fact,  whereas  in  case 
of  a  representation,  the  facts  stated,  although  material  to  the 
risk,  if  made  in  good  faith,  will  not,  because  it  is  untrue,  render 
the  contract  which  was  induced  by  such  representation,  void  or 
voidable. 

Same — Same — Same: 

Where  statements  were  made  to  the  effect  that  the  employe 
whose  fidelity  was  insured,  was  not  in  default,  and  the  assured 
at  the  time  honestly  believed  such  to  be  the  fact  their  untruth 
would  not  defeat  recovery. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Commercial  Bank  v.  American  Bonding  Co.   (Springfield 
C.  A.) : 

187  Southwestern  Reporter  (July  26,  1916)  99. 
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Fidelity  Bond — Warranties — Construction : 

In  an  application  for  a  bond,  which  application  was  signed 
by  the  assured's  president,  the  following  question  and  answer 
appeared:  "Had  he  (the  employe)  always  faithfully  accounted 
to  you  for  all  money  and  property  heretofore  in  his  control  or 
custody  as  your  employe  and  has  he  always  had  proper  securi- 
ties and  funds  on  hand  to  balance  accounts?"  A.  ''So  far  as  I 
know."  Held,  That  this  answer  created  a  warranty  only  as  to 
the  president's  knowledge  as  to  the  facts  inquired  about,  and 
the  answer  having  been  a  truthful  statement  of  knowledge  there 
was  no  forfeiture  notwithstanding  the  fact  that  the  employe  was 
then  in  default. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
Commercial   Bank   v.   Maryland   Casualty   Co.    (St.   Louis 
C.  A.) : 

187  Southwestern  Reporter  (July  26,  1916)   103. 


Principal  and  Surety — ^Action  to  Recover  Premium — Res  Adjudi- 
cata: 

In  an  action  by  a  surety  to  recover  a  second  installment  of 
premium  on  a  bond,  a  Judgment  for  the  plaintiff  in  an  action  to 
recover  the  first  installment  is  res  adjudicata  of  the  defendant's 
liability. 

Same — Indemnity  Bond — Obligation  Secured: 

In  an  action  against  an  indemnitor  under  an  agreement  by 
which  the  indemnitor  stipulated  that  it  would  "at  all  times  in- 
demnify and  save  the  surety  harmless  against  every  claim,  de- 
mand, liability,  cost,  charge,  expense,  ♦  ♦  ♦  by  reason  of 
such  suretyship"  the  surety  was  not  entitled  to  the  recovery  of 
attorney's  fees  expended  in  undertaking  to  collect  a  first  in- 
stallment of  premium. 

[Judgment  for  plaintiff  below.     Here  modified  and  affirmed.] 
National  Surety  Co.  v.  Breuchaud  (N.  Y.,  App.  Div.) : 
160  New  York  Supplement  (August  7,  1916)  77. 


Principal  and  Agent —  Fiduciary  Relationship — Accounting: 

A  contract  of  agency  by  which  the  defendant  was  appointed 
agent  for  a  certain  territory  for  a  term  of  five  years  under  a 
written  contract  which  fixed  his  compensation  at  a  stated  per 
cent,  of  net  premiums,  in  consideration  of  which  defendant 
agreed,  for  the  compensation  stated,  to  establish  an  agency, 
maintain  an  efficient  field  and  office  force,  to  give  his  personal 
attention  to  the  management,  and  to  render  monthly  statements 
of  accounts,  creates  a  fiduciary  relationship  between  the  com- 
pany and  the  appointee,  so  that  an  action  would  lie  against  him 
for  an  accounting. 

Same — Same — Same — Burden  of  Proof: 

The  burden  is  upon  an  agent  in  a  suit  for  an  accounting  to 
show  that  he  had  turned  over  to  his  principal  all  of  the  moneys 
collected  by  him  and  to  which  it  is  entitled. 
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Same — Same — Same : 

The  fact  that  an  agent  has  rendered  statements  from  time 
to  time,  which  were  retained  by  his  principal  without  objection, 
does  not  deprive  the  principal  of  its  rights  to  have  a  full  and  com- 
plete account  of  the  agent's  dealings. 

Same — Same — Same : 

To  obtain  an  accounting  it  is  not  necessary  for  the  plaintiff 
to  show  that  anything  will  be  found  due.  It  is  sufficient  that  a 
fiduciary  relation  exists  between  the  parties.  This  would  entitle 
the  principal  to  a  full  and  complete  statement  from  its  agent 

Same — Contract — Evidence  *  Considered : 

A  letter  from  a  manager  of  an  insurance  company  stated: 
"We  are  agreeable  to  appoint  you  as  our  manager  ♦  ♦  ♦  on 
the  terms  arranged,  namely  *  «  *  formal  agreement  to  this 
effect  will  be  submitted  by  us  to  you  with  the  usual  clauses  and 
conditions."  Upon  receipt  of  this  letter  the  endorsee  endorsed 
upon  it:  "The  foregoing  is  accepted."  Heldf  That  this  alone  did 
not  constitute  a  contract.  It  was  at  most  the  statement  of  what 
the  contract,  when  presented,  would  contain. 

[Interlocutory  Judgment  directing  defendant  to  account  below. 
Judgment  modified  and  affirmed.] 

Potomac  Ins.  Co.  v.  Kelly  (N.  Y.,  App.  Div.) : 

160  New  York  Supplement  (August  7,  1916)   161. 

Action  on  Contract — Waiver — Pleading: 

A  waiver  must  be  specially  pleaded  except  in  action  on  in- 
surance policies. 

[Judgment  for  plaintiff  below.     Here  reversed   in  favor  of  de- 
fendant] 

Roaring  Fork  Potato  Growers  v.  C.  C.  Clemens  Produce  Co. 
(Kansas  City  C.  A.) : 

187  Soutiiwestern  Reporter  (August  9,  1916)   619. 

Employers'  Liability  Policy — Loss — Payment  of  Judgment  by  As- 

sured's  Vendee: 

A  policy,  insuring  a  trustee  in  bankruptcy  against  loss  on 
account  of  injuries  to  employes,  provided:  "No  action  shall  lie 
against  the  company  under  the  indemnity  clause  herein  unless 
brought  by  and  in  the  name  of  the  assured  for  loss  actually  sus- 
tained and  paid  in  money  by  the  assured  in  satisfaction  of  the 
Judgment  for  trial  of  the  issue."  Before  Judgment  was  rendered 
in  favor  of  the  injured  employe,  the  property  of  the  bankrupt 
was  sold.  The  sale  was  made  on  the  condition  that  the  pur- 
chaser would  hold  the  trustee  harmless  against  any  and  all  lia- 
bility for  claims  such  as  sued  on,  and  the  decree  under  which 
the  sale  was  made  provided  that  the  court  might  take  and  re-seU 
the  property  in  case  the  purchaser  failed  to  pay  any  part  of  the 
purchase  price.  The  purchaser  of  the  property  paid  the  Judg- 
ment in  favor  of  the  injured  employe.  Heldy  That  under  the  cir- 
cumstances of  this  case  there  was  a  loss  within  the  terms  of  the 
policy,  since  by  selling  the  property  conditionally  and  subject 
to  the  charge  against  it  of  the  amount  to  be  recovered  as  dam- 
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ages,  tbe  purcbaae  price  that  otherwise  would  have  inured  to 
the  trustee  was  necessarily  diminished  to  the  extent  of  the 
Judgment  in  favor  of  the  employe. 

[Judgment   for   plaintiff   below.      (223    Federal    Reporter    673.) 
Here  affirmed  against  defendant] 

Georgia  Casualty  Co.  v.  Bowron  (U.  S.  C.  C.  A.,  5th  Cir.) : 

233  Federal  Rej^orter  (August  10,  1916)  89. 

Workmen's  Compensation   Law — ^Validity: 

Acts  Md.  1910,  ch.  153,  as  amended  by  Acts  1912,  ch.  445, 
creating  a  fund  to  be  known  as  "miners'  and  operators'  co-oper- 
ative relief  fund"  for  the  relief  and  sustenance  of  employes  in- 
jured in  coal  and  clay  mining  within  -specified  counties,  and  the 
dependents  of  employes  injured  or  killed  in  such  mining,  is  well 
within  the  police  power  of  the  state;  nor  does  such  act  violate 
the  equal  protection  provision  of  the  constitution  because  it  is 
directed  only  to  miners  and  clay  operators;  nor  is  it  invalid  be- 
cause its  operation  is  limited  to  two  counties,  all  within  such 
counties  being  treated  alike. 

[Judgment  for  plaintiff   below.     Here  affirmed  against  defend- 
ants.] 
American  Coal  Co.  v.  Allegheny  County  Commissioners 
(Md.  C.  A.) : 

98  Atlantic  Reporter  (August  10,  1916)  143. 

Railroad  Relief  Fund — Recovery  of  Damages — Statute: 

Sec.  2,808  S.  C.  Code  1912  provides  that  any  contract  be- 
tween a  railroad  company  and  any  of  its  employes  which  stipu- 
lates that  the  acceptance  of  relief  benefits  shall  be  a  waiver  of 
the  right  of  action  for  damages  and  that  the  bringing  of  an  ac- 
tion for  damages  shdll  be  a  waiver  of  any  right  to  relief  bene- 
fits, shall  be  void.  Held,  That  the  statute  was  not  unconstitu- 
tional as  denying  equal  protection  of  the  law  depriving  the  com- 
pany of  its  property  without  due  process  of  law,  unreasonably 
denying  the  right  of  private  contract,  or  impairing  the  obligation 
of  a  contract.  So  that  the  fact  that  the  employe  had  recovered 
damages  would  not  prevent  him  from  also  recovering  relief 
benefits. 

Same^Same — Right  to  Benefits: 

The  Federal  Employers  Liability  Act  (Act  April  22,  1908) 
provides  in  part:  "That  in  any  action  brought  against  any  such 
common  carrier  under  and  by  virtue  of  any  of  the  provisions  of 
this  act  such  common  carrier  shall  set  off  therein  any  sum  it 
had  contributed  or  paid  to  any  insurance  relief  benefit  or  in- 
demnity that  may  have  been  paid  to  the  injured  employer." 
Held,  That  in  an  action  by  an  injured  employe  to  recover  relief 
benefits  subsequent  to  recovery  of  damages,  the  federal  statute 
was  without  effect.  It  confines  the  credit  to  that  portion  paid 
by  the  common  carrier.  In  this  case  nothing  has  been  paid  on 
the  insurance,  and  the  defendant  was  therefore  not  in  position 
to  avail  itself  of  the  provisions  of  the  act. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.} 
Keels  V.  Atlantic  Coast  Line  Railroad  Co.  (S.  C.  S.  C.) : 
89  Southeastern  Reporter  (Augrust  12,  1916)   388. 
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Action  for  Damages — Evidence-^Amount  of  Insurance: 

In  an  action  against  the  railroad  comiMiny  for  the  wrongful 
destruction  of  property  a  question  as  to  the  amount  of  insurance 
on  the  property  destroyed  was  properly  denied,  as  the  answer 
to  same  could  not  properly  tend  to  establish  the  value  of  the 
property. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant] 

Alabama  Great  Southern  Railroad  Co.  v.  Loveman  Com- 
press Co.  (Ala.  S.  C): 

72  Southern  Reporter  (August  12,  1916)   311. 

Automobile    Liability    Policy — Interference   with    Compromlae— - 

Evidence  Considered: 

The  policy  provided  that  the  assured  should  not  "interfere 
in  negotiations  for  compromise."  There  was  evidence  that  as- 
sured telephoned  the  claimant  expressing  his  sympathy,  stating 
that  his  attorneys  would  endeavor  to  get  a  settlement  with  the 
insurance  company,  and  that  he  would  soon  see  the  claimant, 
whom  he  urged  not  to  employ  lawyers.  The  insurer  protested 
against  assured  having  mentioned  the  fact  of  his  being  insured 
aud  sought  an  interview  with  claimant  as  assured's  representa- 
tive. Assured  thereupon  telephoned  that  the  lawyer  coming 
was  not  his,  but  the  representative  of  the  insurance  company 
although  he  might  represent  himself  to  be  assured's  agent  Held, 
That  this  conduct  on  the  part  of  the  assured  did  not  constitute 
an  interference  in  the  negotiations  for  compromise  or  an  inter- 
meddling in  the  settlement  of  the  claim  within  the  meaning  of 
the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Hopkins  v.  American  Fidelity  Co.  (Wash.  S.  C.) : 
158  Pacific  Reporter  (August  14.  1916)   535. 

Burglary  Policy — "Mere  Disappearance" — Evidence  Considered: 

The  policy  insured  "against  loss  from  burglary,  theft  or  lar^ 
ceny."  It  provided:  "Mere  disappearance  of  property  shall  not 
be  deemed  sufficient  evidence  of  burglary,  theft  or  larceny."  In- 
sured testified  that  according  to  his  custom  he  took  the  diamond 
stud,  for  which  claim  is  made,  out  of  his  necktie,  placed  the  same 
on  the  chiffonier  in  his  room  and  the  next  morning  discovered 
the  loss  of  same  upon  search.  Held,  That  disappearance  of  the 
diamond  under  conditions  stated  by  the  insured  was  more  than  a 
"mere  disappearance''  within  the  meaning  of  that  phrase  as  used 
in  that  policy,  and  it  was  for  the  Jury  to  say  whether  or  not 
there  had  been  a  loss  within  the  terms  of  the  policy. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Great  Eastern  Casualty  Co.  v.  Boll  (Tex.  C.  C.  A.) : 

187  Southwestern  Reporter  (August  16,  1916)  686. 

Employers'    Liability    Policy — Master  and    Servant — Conclusive- 
ness of  Judgment  against  Assured: 
The  policy  indemnified  against  loss  on  account  of  injuries  to 

employes.    In  an  action  against  the  assured  by  an  injured  per- 
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son  it  was  averred  that  assured  was  engaged  in  cleaning  the 
brick  of  a  building;  that  it  swung  a  scaffold  for  such  purpose; 
that  the  ropes  holding  up  the  scaffolding  broke,  through  the  neg- 
ligence of  assured,  precipitating  plaintiff  to  the  ground.  The  Jury 
in  such  action  said:  that  if  assured  in  constructing  the  scaffold 
stated  to  the  injured  party  that  he  desired  it  done  in  a  certain 
way;  that  he  was  paying  him  his  wages,  and  that  the  scaffold 
vras  perfectly  safe,  that  assured  would  be  estopped  from  claim- 
ing he  was  not  responsible  as  master.  The  record  shows  that  the 
injured  party  was  not  on  assured's  pay  roll  and  that  he  came  to 
the  Job  as  an  employe  of  a  sub-contractor.  Held,  That  the  Judg- 
ment in  the  action  by  the  injured  person  against  assured  was 
not  conclusive  of  the  question  as  to  whether  or  not  said  injured 
person  was  an  employe  of  assured  so  as  to  entitle  assured  to  re- 
cover on  the  policy;  the  Judgment  against  the  assured  may  have 
been  based  upon  relations  other  than  those  of  master  and  servant 
within  the  meaning  of  the  policy. 

Same — Same — Same : 

The  policy  indemnifying  only  as  against  injuries  to  employes, 
the  assured  could  not  recover  except  by  showing  that  the  in- 
jured person  was  an  employe  within  the  meaning  of  the  policy. 

[Judsrment  for  plaintiffs  below.     Here  reversed  in  favor  of  in- 
surer.] 

Burke  v.  Maryland  Casualty  Co.  (Mich  S.  C.) : 

158  Northwestern  Reporter   (August  18.  1916)   898. 

Principal  and  Agent— Authority  of  Aaent— "Written": 

A  written  appointment  of  an  agent  for  the  transaction  of  au- 
tomobile insurance  in  which  it  was  provided:  "policies  will  be 
written  at  this  office,"  would  not  authorize  the  appointee  to  make 
a  binding  contract  of  insurance.  The  word  "written"  in  the 
phrase  quoted  means  something  more  than  the  mere  physical 
act  of  filling  in  the  blanks  of  an  insurance  policy.  Insurance 
"written"  is  insurance  contracted  for.  Consequently  the  con- 
summation of  the  insurance  contract  through  such  an  agent  was 
dependent  upon  its  ultimately  being  written  at  the  general  office 
of  the  company. 

Same — Solicitors: 

The  authority  to  complete  contracts  primarily  differentiates 
a  general  agent  having  power  to  bind  his  principal  from  mere 
soliciting  agents  and  other  intermediaries  operating  between  the 
insured  and  the  insurer,  who  have  authority  only  to  initiate  con- 
tracts, and  consequently  cannot  bind  their  principals  by  anything 
they  say  or  do  during  the  preliminary  negotiations. 

Automobile  Policy — Issuance  of  Policy  in   Form   Different  from 

That  Desired  by  Insured — Acceptance: 

Insured,  when  he  applied  for  insurance,  desired  an  insurance 
covering  among  others,  loss  on  account  of  collision.  He  talked 
the  matter  over  with  the  soliciting  agent  and  they  agreed  that 
the  proper  form  to  be  attached  was  what  was  designated  by  the 
company  as  Clause  E,  which  in  fact  insured  against  property 
damaged   rather  than  collision.     The   policy   was   issued   with 
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Clause  E  attached.  Subsequently  insured  suffered  a  small  loss 
due  to  collision  in  the  adjustment  of  which  loss  he  became  ad- 
vised that  the  policy  did  not  cover  collision.  However,  the  com- 
pany paid  him  a  small  amount  to  avoid  any  controversy.  With, 
this  knowledge  insured  elected  to  retain  the  policy  as  it  stood 
and  neither  requested  of  the  defendant  to  issue  him  a  different 
policy  nor  offered  to  pay  the  premium  requisite  to  insure  against 
loss  by  collision.  Held,  That  by  so  retaining  the  policy  without 
objection  and  without  offering  to  pay  the  additional  premium  the 
insured  accepted  the  policy  as  issued  to  him  as  complying  with 
his  application,  and  he  could  not  on  suffering  a  loss  by  collision 
recover  under  the  policy. 
Same — Same — Estoppel : 

The  company  by  paying  the  first  collision  loss  under  the  cir- 
cumstances above  stated  was  not  estopped  to  deny  liability  for 
future  losses  of  the  same  kind. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Browne  v.  Commercial  Union  Assur.  Co.  (Cal.  D.  C.  A.) : 
158  Pacific  Reporter  (August  21,^916)  765. 

Foreign  Company — Service  of  Process — Statute: 

A  foreign  company  having  appointed  the  insurance  commis- 
sioner agent  for  service  of  process  cannot  afterwards  deny  serv- 
ice od  the  insurance  commissioner  on  the  ground  that  it  had  be- 
fore service  reinsured  its  business  and  withdrawn  from  the  state. 
The  appointment  was  irrevocable  so  long  as  liability  remained 
outstanding  in  the  state. 
Same — Same — Same: 

Acts  Pa.  1906  (P.  L.)  relating  to  service  of  process  on  the  in- 
surance commissioner  is  not  limited  to  liability  incurred  by  for- 
eign companies  on  policies  issued  by  them,  but  extends  also  to 
an  action  of  assumpsit  to  recover  damages  for  a  breach  of  a 
contract  of  agency. 

[Judgment  for  plaintiff.] 

Pillings  V.  Pacific  Coast  Casualty  Co.  (Phila.  Co.  C.  P.) : 
73  The  Legal  Intelligencer   (August  25,  1916)    525. 

Workmen's   Compensation — Liability   of   Employer — Employe   of 
Independent  Contractor: 

The  widow  of  one  who  is  exclusively  the  employe  of  an  inde- 
pendent contractor  is  not  entitled  to  recover  under  the  California 
Workmen's  Compensation  Law  as  against  an  employer  for  whom 
deceased's  immediate  employer  was  installing  apparatus,  de- 
ceased at  the  time  of  his  death  being  in  charge  of  such  installa- 
tion. 

[Award  In  favor  of  claimant  below.     Here  award  annulled.] 
Western   Indemnity   Co.   v.   State   Industrial   Commission 
(Cal.  8.  C.) : 

158  Pacific  Reporter  (August  28.  1916)  1033. 

•  Landlord's  Liability  Policy — "Occupation" — Construction: 

The  policy,  insuring  a  landlord  against  liability,  provided: 
"This  policy  is  issued  with  the  understanding  that  the  assured  is 


Digiti 


zed  by  Google 


1916.]  MISCELLANEOUS  INSURANCE.  467 

the  owner  of  the  property,  but  is  not  in  occupation  or  control  of 
it,  the  actual  occupation  or  control  being  vested  in  a  lessee  or 
lessees.  A  portion  of  the  cornice  fell  injuring  several  pedestri- 
ans. At  the  time  all  habitable  portions  of  the  property  were  oc- 
cupied by  tenants.  It  was  contended  by  the  insurer  that  since 
the  assured  was  in  possession  and  control  of  the  roof  of  the 
building  there  was  no  liability.  Held,  That  all  habitable  portions 
of  the  building  being  occupied  by  tenants  the  building  was  not 
in  "occupation  or  control"  of  the  assured  within  the  meaning  of 
the  policy.  The  word  "occupation"  is  not  synonymous  with  the 
word  "possession."  Held,  further,  That  the  language  of  the  pol- 
icy above  quoted  has  reference  to  the  "property"  and  not  merely 
to  the  roof  or  cornice. 

Same — Rule  of  Construction: 

The  language  employed  in  a  policy  of  insurance  is  to  be  con- 
strued in  aid  of  the  insurance  rather  than  to  the  end  of  defeat- 
ing it 

Same^Risk — Evidence  Considered: 

The  policy  provided:  "It  is  hereby  agreed  that  the  company 
shall  not  be  responsible  for  any  loss  excepting  such  as  may  be 
occasioned  by  some  fault  or  neglect  on  the  part  of  the  insured,  or 
may  be  chargeable  to  him  by  law  notwithstanding  the  fact  that 
the  property  is  leased  or  beyond  his  control,  and  this  poUcy  is 
accepted  by  the  insured  accordingly."  Certain  pedestrians  were 
injured  by  the  falling  of  a  cornice.  Held,  That  liability  could 
not  be  cast  secondarily  against  the  insurer  for  loss  on  account  of 
such  injuries,  unless  the  cornice  was  defective  at  the  time  the 
property  was  leased,  since  the  owner  was  not  to  be  held  for  a 
dereliction  of  duty  thereafter. 

Same — Party  Insured — Change  of  Name: 

Subsequent  to  a  lease  of  a  building  the  parties  who  owned  it 
incorporated.    One  of  the  individual  owners  was  made  president, 
another  secretary,  and  another  treasurer  of  the  corporation.    On 
incorporating  the  policy  insuring  such  persons  against  liability 
was  endorsed:     "It  is  hereby  understood  and  agreed  that  the 
name  of  the  insured  in  this  policy  is  changed  to  read:    DeMun 
Estate  Corporation.''    Held,  That  under  such  circimistances  the 
change  was  no  more  than  one  of  name  rather  than  one  of  per- 
son, and  the  claim  of  the  insurer  that  since  the  property  was 
under  lease  at  the  time  the  DeMun  Estate  Corporation  acquired 
it  there  was  no  liability  under  the  policy,  could  not  be  sustained. 
[Judgment  for  plaintiff  below.     Here  affirmed  against  insurer.] 
DeMun  Estate  Corporation  v.  Frankfort  General  Ins.  Co. 
(St.  Louis  C.  A.) : 

187  Southwestern  Reporter  (August  80,  1916)  1124. 

Fidelity  Bond — Complaint — Contradictory  Causes  of  Action: 

Where  a  fidelity  bond  indemnified  against  loss  on  account  of 
the  dishonesty  of  the  employes  embraced  within  its  provisions, 
and  the  assured  suffered  a  loss  by  reason  of  the  dishonesty  of  its 
cashier  or  assistant  cashier,  who  were  both  included  within  the 
provisions  of  the  bond,  in  a  suit  o^  such  bond  the  assured  could 
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allege  in  one  count  that  the  loss  occurred  by  reason  of  the  dis- 
honesty of  the  cashier  and  in  another  count  that  it  occurred  by 
reason  of  the  dishonesty  of  the  assistant  cashier;  such  a  com- 
plaint was  not  demurrable  on  the  ground  that  it  included  contra- 
dictory causes  of  action. 

Same — Same — Amendment: 

In  such  an  action  an  amendment  which  alleged  that  the  as- 
sistant cashier  whose  name  did  not  appear  in  the  original  sched-. 
ule,  had  been  added  to  the  employes  covered  in  the  bond  in  the 
manner  prescribed  by  it  and  that  the  bond  had  been  extended  in 
accordance  with  its  provisions,  did  not  add  a  new  and  distinct 
cause  of  action  to  that  originally  set  out. 

Same — Same— Consideration : 

Where  suit  was  brought  on  what  was  termed  a  fidelity  sched- 
ule bond  (though  it  does  not  appear  in  the  record  to  have  been  a 
sealed  instrument),  and  such  bond  recited  that  an  employer  de- 
sired indemnity  in  respect  to  certain  employes,  and  continued, 
"Now,  therefore,  for  and  in  consideration  of  a  stipulated  premium 
paid  or  agreed  to  be  paid  by  the  employer,"  the  surety  company 
"hereby  covenants  and  agrees  to  and  with  the  employer,"  etc.; 
and  where  an  agreement  to  continue  the  bond  in  force  recited 
that  "in  consideration  of  the  payment  of  the  annual  premium 
charge"  on  a  certain  named  day  during  each  and  every  year,  or 
within  60  days  thereafter,  the  bond  should  continue  in  force  for 
an  indefinite  term,  these  recitals  imported  a  consideration;  and 
copies  being  attached  to  the  petition  as  amended,  a  general  alle- 
gation in  the  petition,  that  "in  consideration  of  a  certain  premium 
duly  paid  by  plaintiff  to  defendant"  the  latter  executed  the  bond, 
was  not  subject  to  special  demurrer. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant.] 
National  Surety  Co.  v.  Farmers'  State  Bank  (6a.  S.  C.) : 
89  Southeastern  Reporter  (September  2,  1916)  681. 

Landlord  and  Tenant — ^Action  to  Recover  Deposit — Set-OfFs: 

In  an  action  by  a  lessee  after  the  lessor  had  obtained  pos- 
session of  the  leased  premises  upon  failure  of  the  lessor  to  pay 
rent  in  accordance  with  the  lease  contract,  to  recover  a  deposit 
made  by  him  on  the  ground  that  the  lease  was  terminated,  the 
landlord's  claim  for  damages  arising  out  of  the  lessee's  failure 
to  keep  the  premises  in  repair,  obtain  and  keep  accident  and  lia- 
bility insurance  and  to  pay  certain  expenses,  were  proper  set-offs. 
[Defendant's  motion  for  Judgment  on  the  pleadings  granted  be- 
low.   Here  affirmed  in  favor  of  the  defendant] 
Blumberg  v.  Corday  (N.  Y.,  Sp.  Tr.) : 

163  New  York  Supplement  (September  4,  1916)  613. 

Fidelity  Bond — Renewal — Evidence  Considered: 

The  original  bond  was  executed  in  1906  and  indenmified 
against  fraud  or  dishonesty  of  the  plaintiff's  cashier  amounting  to 
"embezzlement  or  larceny"  and  discovered  during  the  continu- 
ance of  the  bond  or  any  renewal  thereof  or  within  six  months 
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thereafter.  In  1913  a  bond  was  issued  indemnifying  against  "any 
act  or  acts  of  fraud,  dishonesty,  forgery,  theft,  larceny,  embezzle- 
ment, wrongful  abstraction  or  misapplication  or  misappropria- 
tion or  any  criminal  act"  of  said  employe.  Held,  That  the  last 
named  bond  was  not  a  renewal  of  the  former  bond  as  the  subject 
matter  of  the  two  was  entirely  different,  and  that  the  plaintiff 
was  not  entitled  to  recover  on  account  of  defalcations  occurring 
prior  to  the  bond  issued  in  1913. 

[Judgment  denying  part  of  relief  sought  from   which  plaintiff 
appeals.    Here  affirmed  in  favor  of  insurer.] 

Miners'  &  Merchants'  Bank  v.  United  States  Fidelity  & 
Guaranty  Co.  (U.  S.  C.  C.  A..  9th  Cir.)  : 

228  Federal  Reporter  (September  7,  1916)  654. 

Employers'  Liability  Policy— "Paid  and  Satisfied": 

"Paid  and  satisfied"  in  a  manufacturer's  employer's  liability 
policy  of  insurance,  as  applied  to  a  Judgment,  mean  when  the 
judgment  is  fully  paid.  The  judgment  to  be  paid  and  satisfied 
does  not  necessarily  mean  canceled  of  record. 

Same — Assignment — Rights  of  Assignee: 

There  is  no  legal  liability  of  an  insurance  company  to  a  cor- 
poration other  than  the  assured,  to  whom  the  policy  has  been 
transferred  by  the  assured,  after  the  policy  under  its  terms  had 
expired,  under  an  agreement  by  which  the  assets  and  liabilities 
of  the  assured  were  transferred  to  the  new  corporation. 

[Judgment  for  insurer  below.   Here  affirmed  in  favor  of  insurer.} 
Philadelphia  Pickling  Co.  v.  Maryland  Casualty  Co.  (N.  J. 
C.  B.  A.>: 
98  AtlanUc  Reporter  (September  17,  1916)  483. 

Employers'  Liability  Policy — Scope  of  Settleme'nt — Question  for 

Jury: 

Subsequent  to  an  injury  to  an  employe  the  employer  from 
time  to  time  advanced  sums  aggregating  in  all  $150.  Finally 
the  defendant  insurance  company  made  a  settlement  with  the 
employe.  The  employe  had  been  demanding  $250  damages  plus 
$276.50  to  cover  loss  of  time  and  expenses.  There  was  paid  him 
by  defendant  the  sum  of  $376.50.  There  was  testimony  on  be- 
half of  the  plaintiff,  the  assured,  that  the  defendant's  adjuster 
had  represented  that  this  payment  was  to  inure  wholly  to  the 
employe.  On  behalf  of  the  defendant  insurer  there  was  evi- 
dence tending  to  show  that  the  employe  was  to  reimburse 
the  assured,  out  of  the  payment,  for  the  $150  advanced  to  him. 
Held,  That  under  this  evidence  it  was  a  question  for  the  jury  as 
to  whether  or  not  there  was  detained  out  of  the  settlement  as 
between  the  employe  and  the  defendant  enough  to  reimburse  as- 
sured for  the  moneys  advanced. 
Same— Authority  of  Adjuster — Ratification: 

Though  a  claim  agent  was  without  actual  authority  to  make 
a  settlement  involving  the  reimbursement  of  the  assured  for 
moneys  advanced  by  him,  the  insurer  could  waive  any  want  of 
authority  and  ratify  the  settlement,  and  by  failing  to  repudiate 
the  settlement  made  is  charged  with  having  ratified  it. 
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Same — Settlement — Estoppel : 

The  settlement  made,  having  involved  the  reimbursement  of 
assured  of  the  moneys  advanced  by  him,  the  insurer  could  not 
thereafter  insist  that  the  assured  was  not  entitled  to  recover 
the  advances  for  the  reason  that  they  were  made  in  violation  of 
the  provisions  of  the  policy. 

Same— Same — Same : 

By  recognizing  its  responsibility  under  its  policy  by  settling 
with  an  injured  employe  the  insurer  thereby  waived  any  right 
to  resist  payment  to  the  assured  of  money  it  received  in  the  set- 
tlement on  account  of  advances  made  by  assured  to  the  injured 
employe. 

[Judgment  for  plaintiff  below.     Here  af&rmed  against  insurer.] 
Griffith  V.  Frankfort  General  Ins.  Co.  (N.  D.  S.  C.) 

159  Northwestern  Reporter  (September  22,  1916)   19. 

Workmen's    Compensation — Right   of    Insurance    Agent   to    Re- 
cover Compensation  for  Injuries  Sustained  While  Riding  in 
Automobile  with  Prospective  Applicant: 
An  insurance  agent  Joined  a  prospect  in  an  automobile  trip 
for  the  purpose  of  discussing  a  policy  which  he  was  trying  to 
place.     In  the  course  of  the  trip  the  automobile  turned  turtle 
injuring  both  occupants.     Held,  That  the  injury  was  not  one 
arising  out  of  and  in  the  course  of  the  agent's  employment 
within  the  Mass.  Workmen's  Compensation  Law.    The  business 
of  the  agent  was  independent;  the  danger  incident  to  the  use 
of  an  autmobile  was  not  a  "causitive  danger"  "peculiar  to  the 
work/'  but  was  a  risk  common  to  all  persons  using  automobiles. 

[Judgment  for  claimant  below.     Here  reversed  asainst  claim- 
ant] 
Hewitt  V.  Casualty  Co.  of  America  (Mass.  S.  J.  C.) : 

113  Northeastern  Reporter  (October  10,  1916)  672. 

Workmen's    Compensation — Collection    from    Insured — Right   to 

Sue  Employe: 

After  a  decree  had  been  entered  against  an  insurer  of  com- 
pensation for  the  payment  of  weekly  benefits  on  account  of  the 
death  of  an  employe,  the  widow  of  such  employe  could  not  main- 
tain an  action  for  her  own  benefit  as  against  the  employer 
under  the  Mass.  Workmen's  Compensation  Act. 

Same — ^Action  against  Tort  Feasor — Parties: 

Under  the   Mass.   Workmen's   Compensation  Act  enabling 
an  insurer  of  compensation  to  sue  a  tort  feasor,  in  the  name 
of  the  employe  or  its  own  name,  the  insurer  may  prosecute 
such  an  action  in  the  name  of  the  widow  and  administratrix  of 
a  deceased  employe  for  its  own  benefit;  the  better  practice  being 
to  state  in  the  writ  that  the  action  is  brought  for  its  benefit 
[Judgment  in  accordance  with  opinion.] 
Hall  V.  Henry  Thayer  &  Co.  (Mass.  S.  J.  C.) ; 
Hill  V.  Same: 

113  Northeastern  Reporter  (October  17,  1916)  644. 
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Mortgagee-Provision  as  to  insurances-Effect  on  Note: 

The  fact  that  a  mortgage  provides  that  the  mortgagor  shall 
keep  the  premises  insured,  without  stipulating  as  to  the  cost 
of  insurance,  does  not  destroy  the  negotiability  of  the  note 
secured  by  the  mortgage.  The  mortgage  deals  wholly  with  the 
betterment  of  the  security  and  does  not  affect  the  note. 

[Judsrment  for  mortgagor  below.     Here  reversed  against  mort- 
gagor.] 

Lundean  v.  Hamilton  (Iowa  S.  C.) : 

159  Northwestern  Reporter  (October  13.  1916)  168. 

Liabliity  Policy— Litigation  of  Action— Waiver: 

Where  a  liability  company  refuses  to  defend  a  suit  against 
insured,  an  action  for  breach  of  the  contract  may  be  commenced 
at  once. 

Same^-Refusal  of  insurer  to  Defend — Settlement  by  insured — 

Liability  of  Insurer: 

In  such  a  case,  where  insured  settled  the  claim  against  him, 
it  was  error  to  set  aside  a  verdict  in  his  favor  and  against  the 
insurer,  even  though  there  was  no  proof  of  liability  on  the 
part  of  the  insured  to  the  persons  making  claim  against  him. 

[Judgment  for  company  below.     Here  reversed  against  com> 
pany.] 

Lawrence  v.  Massachusetts  Bonding  &  Ins.  Co.   (N.  Y., 
App.  Tr.): 

160  New  York  Supplement  (October  23,  1916)   888. 

Employers'  Liability  Policy — Accural  of  Right  of  Action — Condi- 
tion Precedent: 

Under  a  policy  indemnifying  an  employer  against  loss  on 
account  of  injuries  to  employes,  pas^ment  of  loss  by  him  is  a 
condition  precedent  to  any  liability  on  the  part  of  the  insurer. 

Same^-Payment — Evidence  Considered: 

The  execution  of  an  absolute  note  to  a  bank  by  the  em- 
ployer, against  whom  judgment  had  been  rendered  followed  by 
an  entry  of  satisfaction  of  the  Judgment  in  favor  of  the  employe, 
is  no  such  pajonent  as  will  entitle  the  employer  or  its  assignee 
on  the  policy,  where  the  money  obtained  on  the  note  was  de- 
posited in  bank  under  an  arrangement  which  it  would  not  reach 
the  injured  employe  unless  recovery  was  had  on  the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  against  Insurer.] 
Eberlein  v.  Fidelity  &  Deposit  Co.  (Wis.  S.  C.) : 

159  Northwestern  Reporter  (October  27,  1916)  553. 
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Page 
ABANDONMENT. 

[See  Marine  Insurance.] 
A  Is  an  amrmative  defense  which  must  be  specially  pleaded (Mo.)   263 

ABORTION. 

[See  Policy.] 

ACCBPTANCE. 

[See  Condition  Precedent;  Contract.] 

ACCIDENT  INSUBANCE. 

[See  Definition;  Occupation;  Policy.]  ^ 

Where  there  was  no  evidence  to  show  connection  between  alleged 
sunstroke  and  disease  from  which  insured  died,  Jury  should  have 
been  Instructed   to   return  verdict   for   company (Ky.)  172 

Sunstroke   suffered    by   insured    while    pursuing   his   regular   occupation 

was   "accidentally  suffered"    (Ky.)    172.    (Tex.)   343 

Company  issuing  health  policy,   renewable  weekly,   may  not  terminate 

same  where  Insured  is  111    .^ (Qa.)   206 

Where  policy  excepts  death  occasioned  by  intentional  or  unintentional 
taking  of  poison,  there  is  no  liability  where  insured  died  from 
overdose    of    morphine     (111.)   228 

Death  from  poison  taken  without  suicidal  inteqt  is  from  external  and 

violent    means     (111.)   228 

Where    Insured    was    shot    by    another    before    he    did    anything    except 

abuse   his  assailant,   company   was  liable (Ala.)   234 

"Total  disability,"   construed    (111.)    242.    (Ark.)  308 

Burden  was  upon   insurer  to  show   that  Insured   brought  on   difllculty,  J 

which   resulted    in    his   death,    to    avoid    liability (Tex.)  266  ^ 

Requirement  of  written  application  for  sick   benefits  did   not  apply  to 

,,^   case  of  Insanity   (Pa.)  801 

'T'otal    disability"    has    reference    to    inability    to    perform    occupation 

named   in  Insured's  application    (Ark.)   808 

Provision    limiting    amount    in    case    of    Injuries    resulting    in    hernia 

held  valid    (la.)  827 

Evidence  held  sufficient  to  sustain  verdict  of  Jury  that  no  hernia  ex- 
isted at  time  of  accident (la.)  337 

"As  the  result  of  or  in  consequence  of  hernia"   did  not  relieve  insurer 

where  hernia  was  a  consequence (la.)  328  v^ 

Sunstroke  caused  by  exposure  to  sun  is  not  sunstroke  due  to  external, 

violent  and  accidental  means   (Pa.)    328,    (Oa.)   876 

Request    to   withhold    burial    was    not   sufficient    as   a   demand    for   an 

autopsy   (Ky.)   839 

"Physically    sound"    related    only    to    insured's    condition    measured    by 

what  It  had  been    (Ky.)   829 

By  Issuing  policy  to  its  own  agent  company  thereby  waives  disad- 
vantages arising  out  of  absence  of  other  representative  in  that 
locality    (Ky.)  329 

Where  no   formal   demand  for  autopsy   was  made  until   45  days  after 

death    there   was   no   forfeiture    (Ky.)  329 

Exhumation  will  not  be  permitted  in  absence  of  showing  of  reason- 
able probability  that  an  autopsy  will  determine  cause  of  death 
(Ky.)   329 

Statements    by    insured    to    physician    on    day    following    injury    as    to 

how   he  was  injured  were  competent (Ky.)   330 

Affidavit  of  defense  that  death  resulted  from  peritonitis,  not  result- 
ing from  injury  complained  of,  was  sufficient (Pa.)  331 

Payment  of  "monthly  premium"  carries  policy  for  one  month  from 
date  of  its  delivery,  even  though  different  time  is  stated  in  policy 
(Mo.)  331 

Where  death  resulted  from  voluntary  exposure,  where  testimony  dis- 
closed a  state  of  circumstances  from  which  different  minds  might 
reach   different   conclusions  question   was   for  Jury (Ohio)   332 

l^Index— 1  (473) 
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Death  cauBed  by  fatty  degeneration  of  the  heart  is  not  from  "external. 

violent    and    accidental    meana"     (111. )   232 

"ObviouB."     defined     (Ohio)    832 

Whether  death   was  due   to   hemorrhage   resulting  from   an   Injury   was 

for    jury    (Minn.)   332 

Heart   dilation    following   cold    bath    is   not    result  of   accidental   means 

(Ohio)   333 

Disability  due  to  freezing  is  not  in  itself  due  to  an  accident (Minn.)    333 

Provision    for    notice    did    not    require    beneficiary    to    give    notice    of 

death    within    10    days    (Kan.)    334 

Death    resulting    from    blood    poisoning    following    an    abrasion    of    the 

skin  is  not  a  "death  resulting  from  infection" (la.)   334 

"Solely  by  accidental  means"  excludes  deaths  attributable  to  some 
other  cause:  "without  intervening  cause"  does  not  limit  recover- 
ies to  any  lesser  extent (la.)   334 

Death   from   blood   poisoning  following  accident  is  not  the  result  of  an 

intervening  cause    (la.)   334 

Whether    death    from    gunshot    was    accidental    of    suicidal    death    was 

for  Jury    (Minn.)    385,    (U.   &   C.   C.   A.)    369 

Where  insured  still   had  sight   in  injured  eye  there  could   be  no   recov- 

M     ery,   the   policy   indemnifying  against   the   irrecoverable   loss  of   the 

'       sight    of    an    eye (N.    Y.)    335 

Proof  of  claim  filed  within  30  days  from  termination  of  disability, 
although  not  within  30  days  from  date  of  time  for  which  he  was 
entitled    to    benefits    held    sufficient (Mass.)    336 

"Continuously  confined  within  the  house"  means  an  uninterrupted  con- 
finement     (Mass. )   336 

Limitation    to    such    time    as    insured    is    continuously    confined    within 

house    is    valid    (Mass. )   336 

Where  release  is  given  on  payment  as  for  death  resulting  from  sick- 
ness, beneficiary  could  not  afterwards  sue  as  for  death  due  to 
accident    (111.)   337 

"Place    regularly   provided    for   the   transportation    of   passengers"    does 

not    include    platform    (Md. )    837 

Whether  insured,  who  had  gone  to  platform  was  injured  w^hile  at- 
tempting   to    alight   was    for   Jury    (Md.)    337 

Burden    of    proving    that    death    resulted    from    excepted    cause    is    on 

insurer    (Md.)    837 

"Wholly  disabled"   held   to   include  death (Md.)   838 

Insured  held  entitled  to  recover  benefits  both  for  specific  loss  and  loss 

of    time     (Idaho)    339 

Answer  of   Insured   "I  slipped  and  fell"   was  admissible (Mo.)   339 

Whether   death    was   due    to    accidental    fall    or   dtoeaae    held    for   jury 

(Mo.)   340 

Unintentional  results  of  Intentional  acts  are  not  within  phrase  "ac- 
cidental   means"    (Tenn.)    340.    (Tex.)    343 

Where  accident  causes  disease  which   in   turn  results  in  death  accident 

is   proximate   and    independent   cause   of  death ( Mo. )   340 

Injury  following  an  Intended  act  while  insured  waa  In  weakened  con- 
dition,   was    not    from    accidental    means (Tenn.)   341 

Loss  of  eye  Is  not  to  be  considered  total  and  permanent  disability  (Ga.)   842 

Evidence  considered  and  held  to  show  waiver  of  failure  to  deduct  In- 
stallment  of  premium    from  wages (Idaho)   S48 

"Sunstroke     •     •     due  in  either  case  to  external,  violent  and  accidental 

means,"    construed     (Tex.)   348 

Where  policy  prohibited  waiver  by  agent.   Insured  could  not  rely  upon 

statements  of  agent  that  monthly  proofs  were  not  necessary ..  (Ga. )   844 

Policy   covering   "bolls"    does   not   cover  disability   due   to   Ischio-rectal 

abscess (Okla.)   844 

Beneficiary  supplement  held  to  be  a  separate  contract (Mo.)   844 

Provision    for   establishment    of    claim   by   eye-witness    Is   valid. .  (Wis.)   845 

Evidence    considered    and    held    insufficient    to    show    that    death    was 

due   to  fall    (Cal.)  346 

Annotation — Death   from   taking  poisonous  substance  as  axscldent 346 

The  word  "likewise"   in  policy  In  question  held   to  have   been  used  as 

conjunction (Ky.)  S46 

Evidence  considered  and  held  to  show  that  there  was  no  such  Imme- 
diate and  continuous  disability  as  would  render  insurer  liable.  (Ky.)  347 

Fracture    of    arm    is    a    "broken    arm" (Ala.)  348 

Insurer  held  not  liable  for  disability  contracted  before  expiration  of 
60  days  from  date  of  policy  even  though  It  continued  thereafter 
(Ark.)  849 
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There  could  be  no  recovery  for  Injury  sustained  while  riding  motor- 
cycle where  policy  excepted  that  risk   (Tex.)   349 

Injury  by  accidental  discharge  of  shot-gun  while  insured  was  passenger 

on   train   was   within   double    indemnity    provision (Okla.)   849 

"Burning  of  store  while  assured  is  therein"  does  not  cover  case  where 
insured  ran  from  store  immediately  upon  occurrence  of  ex- 
plosion     (Kan.)   349 

It  was  only  necessary  that  evidence  of  cause  of  death  should  exclude 

by  a  preponderance  the  theory  advanced  by  insurer (Pa.)   350 

Evidence  considered  and  held  to  show  that  death  was  caused  by 
burning  building,  and  was  not  du«  to  fire  caught  from  open 
grate    (Pa.)   350 

Provision  excepting  death  resulting  wholly  or  in  part  by  disease  has 
no  reference  to  disease  existing  at  time  of  accident  which  did 
not  contribute  in  some  way  to  death (Mich.)  362 

Under   evidence   it   was  for   Jury   to   say   whether   death    resulted    from 

abscess    caused    by    injury     (Mich.)   852 

"By  the  burning  of  a  building"  covers  death  resulting  from  injuries 
while  attempting  to  extinguish  fire  immediately  in  rear  of  dwell- 
ing     (Neb.)   352 

Under  Tex.  St.  provision  for  report  every  30  days  is  void (Tex.)   356 

Injury    arising   out    of    negligence    of    third    person    is    from    accidental 

means (U.  S.  C.  C.  A.)   366 

Accident   policy    is   not   one    of   indemnity    against   loss   of    income    but 

rather  against  loss  of  capacity  to  work (N.  H.)   369 

Although  insured  tried  to  work,  where  his  services  were  of  no  value 
it  was  question  for  the  Jury  as  to  whether  or  not  he  was  totally 
disabled    (N.    H.)   859 

Act   of  company  canceling  policy  was  waiver  of  requirement  of  proof 

of   continuing  disability    (N.    H.)   358 

Beneficiary    has   burden   of  proving  that   death   was   due   to   accidental 

means (Cal.)    359,    377.    (Minn.)   876 

Death   from  dilation  of  heart   resulting   from   over-exertion   is  not   due 

to  accidental  means   (Cal.)   359 

Statements    of    insured    as    to    fact    of   suffering    and    location    of    pain 

held   competent    (N.    Y.)   361 

Whether  death  was  due  to  accident  or   to  diseased   condition  of  heart 

held   for  Jury    (N.    Y.)  861 

On   Issuance    of    "renewal    receipt"    company    could    not    deny    payment 

of    premium    (111.)   861 

Where  company  was  liable  only  if  disability  was  caused  "Independently 
and  exclusively"  of  all  other  causes  except  accident,  company  was 
not  liable  where  disease  contributed  to  death , (Tex.)   360 

If  condition  of  insured  was  such  that  prudence  required  him  to  desist 

from   his  labors  he  was  totally  disabled    (Tex.)361 

Where   beneficiary   did   not   know    that   disability   was  due    to   accident 

her  delay  in  giving  notice  was  excusable (N.  Y.)  861 

Whether   death    was   caused    by   embolus   due    to    injury    was    for   Jury 

(Miss.)   36 

Predisposition    to    rupture    would    not    prevent    recovery    under    policy 

(Mass.)   863 

Death    due    to    operation    necessitated    by    injuries    results    proximately 

from  such  Injuries (Mass.)   368 

Death    from    peritonitis    caused    by    Injuries    results    proximately    from 

such    injuries    (Minn.)   364 

Evidence   held   to   show   that  death    resulted    from    injuries   alone,    and 

not  from  disease  induced  or  aggravated  by  such  injuries. .  (Minn.)   364 

Under  policy  providing  for  Indemnity  "at  the  rate  of  »85  per  month" 
action  could  not  be  maintained  until  termination  of  disability 
(Tex.)   364 

Where  insured  went  to  platform  preparatory  to  alighting  he  was  riding 

as  a   passenger   within   double    Indemnity   provision (Minn.)   366 

Going   upon    platform   of   moving   car   preparatory    to    alighting   is    not 

voluntary    exposure     (Minn.)   366 

Insured     is    entitled    to    indemnity     for    total    and     partial    disability 

where  amount  thereof  exceeds  amount  of  specific  indemnity.  (Mo.)   867 

Acceptance  of  premiums  knowing  that  insured  was  engaged  in  hazard- 
ous  occupation   was  no  waiver  where   only   penalty    in   such   cases 

was  reduction   of  liability    (Kan.)   867 

Provision  fixing  amount  to  be  paid  in  case  of  death  from  poison  at 
a  sum  less  than  the  face  of  the  policy  is  not  invalid  under  Mo. 
law   (Mo.)  368 
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It    is    competent    for    parties    to    contract    for    payment    of    different 

amounts  for  death  or  injury  resulting  from  different  caueee.  .(Mo.)   36S 

Policy  of  A  is  contract  of  indemnity (Mo.)   368 

Limitation   of  amount   to   be   paid   where  death   results  from   poison   is 

.  not   a  provision   cutting  down  amount  of  insurance (Mo.)    S6S 

v*\  I'rov Ision  in  accident  policy  excepting  certain  Injuries  and  death  from 

certain    causes   is    binding    (Mo.)   S68 

Requirements  of  notice  "in  the  event  of  death"  applies  to  death  re- 
sulting immediately  from  injury   (U.  8.  C.  C  A.)   S69 

By  pleading  suicide  which  was  no  defence  under  Mo.  law,  beneficiary 
could    not    avoid    provision   of   policy    limiting   amount    to    be    paid 

in  case  of  death  from  poison (Mo.)   869 

That  provision  for  notice  might  become  impossible  the  performance 
would  not  excuse  compliance  where  no  such  circiimstances  ex- 
isted In  the  case  stated   (U.  S.  C.  C  A.)   869 

Measure    of    recovery    under   policy   limiting   Indemnity    on   account    of 

disability    "Resulting   from   Paralysis" (la.)  870 

There  is  no  "severence  at  or  above  the  wrist"   where  portion  of  hand 

remains  even  though  it  is  useless (Fla.)   871 

It    must    appear    that   disinterment   would    reveal    something    beneficial 

to  company  to  entitle  it  to  exhume  body (Tex.)   871 

Right   of  autopsy  does  not  carry   with  it  right  of  disinterment  weeks 

after    burial     (Tex.)   871 

Unapproved    rider   attached   to   accident   policy   is  no   part   of   contract 

under  New  York  law   (N.  Y.)   871 

That  Insured  signed  war  rider,  which  had  not  been  approved  by  N.  Y. 

law.   would  not  make  It  part  of  contract (N.   Y.)   372 

Refusal    of    instruction    which    would    not    permit    recovery    for    death 

resulting  from   "'effects"    of  injury  was  proper (Tex.)  378 

Under  terms  of  policy  it  was  not  necessary  that  accident  should  have 
"Immediately    and    continuously"    disabled    insured    to    entitle    him 

to  recover  for  loss  of  eye (CSaL )   878 

Person  In  act  of  entering  car  Is  a  "passenger" (Mo.)   874 

Policy  Insuring  against  death  resulting  from  accidental  bodily  injuries 

is  life  Insurance  policy  within  Mo.   suicide  law (Mo.)  874 

Person   on   steps   of   car  is   "in   or   on"    car  within   meaning  of   double 

indemnity    provision     (Mo. )   874 

Sunstroke    following    exposure    to    sun    and    to    heat    of    engine    is   not 

an    accident    (Oa.)  876 

*/    Death  resulting  from  encounter  is  not  from  accidental  means (Cal.)   877 

That  violent  death  Is  presumed  to  have  been  result  of  accident  does 
relieve    plaintiff    from    showing    that    it    resulted    from    accidental 

means    (C^l.)   877 

Where  death   was  due  to  blow  inflicted  by  another  there  could  be  no 

recovery,    policy  excepting  intentional    injuries (Mo.)  378 

"Voluntary   or   Involuntary   taking  of  poison"    construed (la.)  879 

Failure  of  agent  to  collect  for  premium  would  not  relieve  from  for- 
feiture  «ja.)  S79 

"If  the   member   shall   carry   other  accident   Insurance"    covers   life   of 

forfeiture     ((3a.)  879 

Provision  for  payment  of  stipulated  amount  in  case  of  accidental 
death  held  in  conflict  with  clause  reducing  liability  where  in- 
sured  carried   other   insurance    (8.    D.)  886 

Taxicab    is    not    "public    conveyance    provided    by    common    carrier   for 

passenger   service"    (Tenn.)  896 

Death  resulting  from  occupational  disease  is  not  covered  by  Work- 
men's  Compensation    Law    (Ohio)  400 

Right  to  recover  A  is  not  affected  by  fact  that   insured  had  received 

money  under  Compensation  Law (Wash.)  488 

Contraction  of  typhoid  fever  from  bad  water  held  result  of  acciden- 
tal means   (U.   &  C.  C.  A.)  427 

In  action  on  liability  policy  inspection  reports  made  by   insurer  were 

admissible    against    it    (Mich.)  428 

m  action  for  damages  for  personal  Injuries  amount  of  recovery  is  not 

lessened  by  reason  of  collection  of  insurance  by  insured (Minn.)  466 

ACCORD  AND  SATISFACTION. 

[See  Payment;  Release;  Settlement,] 

ACCOUNTING. 

[See  Mutual  Company;   Policyholder.] 
Insurer   may    maintain   suit    for    A    against   agent,    as   relation   of   par- 

ties  is  a  fiduciary  one    (N.   Y.)    26,  461 
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Suit  for  A  against  foreign  company  may  be  maintained  in  state  other 

than   company's  domicile (la.)   211 

To  obtain  A   It  is  not  necessary  to  show  that  anythinsr  will   be  found 

due    (N.    Y.)   462 

ACTIONS  AND  DEFENSES. 

[See  Equity;  Jurisdiction;  Limitation;  Parties;  Pleading;  Practice.] 
Declaration   on    two   separate   policies   is   bad    as   Joining   two   separate 

causes   of   A    (Del.)     20 

Agent,  who  acted  as  such  under  surplus  line  law,  on  being  sued  could 

not  defend  on  ground  that  company  was  unlicensed (N.  T.)     27 

By  suing  wrong-doer,  assured  is  not  estopped  from  also  suing  insurers 

(Ala.)     90 

InKrest  of  several  insurers  in  adjustment  of  Are  loss  is  not  such  a  com- 
munity   of    Interest    In    subject    matter    as    will    warrant    enjoining 

of  separate  actions  by  assured ( Ala. )     90 

That   A   was  prematurely   brought   should    have   been  specially  pleaded 

(Mo.)   106 

Non-resident  of  state  may  sue  foreign  company  therein (Ky.)   142 

A    in    state    other    than    where    contract    was    made    and    parties    lived 

will    be    enjoined    (III.)   173 

Suit    to    cancel    substituted    benefit    certificate    may    not    be    maintained 

by  original   beneficiary  until  death   of  insured (Ohio)   231 

Suit   to   cancel   policy    for   fraud   does   not    abate    on    death    of    Insured 

(Minn.)   280 

ADDITION. 

[See  Policy;   Risk.] 

ADDmONAL  INSURANCE. 

[See  Other  Insurance.] 

ADJUSTER. 

[See  Adjustment;  Agent.] 

A  may  waive  proof  of  loss (Ark.)    7.   55.    (Mich.)   107 

An  insurance  A  is  a  special  agent  of  limited  authority (W.  Va.)     59 

It   was  proper   to  disallow   expenses  of  A  where   he   was  regularly   em- 
ployed by  company   (Tex.)   118-d 

ADJUSTMENT. 

[See    Arbitration    and    Award;    Compromise;    Settlement.] 
"Average"    or    "distribution"    clause   has   no   application   where    Insured 

property   Is   in   one   place (Minn.)       2 

Apportionment  of  loss  on  buildings  in  course  of  construction (Minn.)       2 

An  ascertainment  of  loss  does  not  Import  a  promise  to  pay....(W.  Va.)     58 

"Premises"   as  used  in  average  clause,   defined (Neb.)     68 

Confining  meaning  of  contribution  clause  so  as  to  apply  only  between 
respective    insurers,    it    is    not    in    conflict    with    valued-policy    law 

(Ohio)     94 

In  determining  measure  of  recovery  under  Mo.  valued-policy  law  de- 
preciation should  be   deducted   from   value   rather   than  amount   of 

policy (Mo.)     95 

Apportionment  of  loss  under  co-Insurance  provision (N.   Y.)   109 

Liability   of   insurer   should    be   determined    from    policy    Itself   without 

reference  to  amounts  paid  by  other  insurers (N.   Y.)   109 

Apportionment    of    loss    under    blanket    policy    containing    co-insurance 

clause    (N.    Y.)  109 

Apportionment  of  loss  between  specific  and  blanket  policies (N.  Y.)   110 

"Particular   average"    means    partial    loss   as    distinguished    from    total 

loss  or   general   average   loss (Md.)   383 

"General   average"   has  reference   to  loss   due   to  sacrifice   Incurred    for 

benefit  of  all    (Md.)   383 

"Free  of  particular  and   general  average"   construed (Md.)   384 

Where  value  of  all  animals  in  one  class  was  not  shown,  and  liability 
was  limited  to  siich  proportions  of  insurance  as  value  of  animal 
loss  bore  to  value  of  all  of  animals,  there  could  be  no  recovery 
(Mo.)   429 

AGE. 

[See   Application:    Evidence;    Representations;    Warranties.] 
Statute  limiting   liability  for  misrepresentation   of  A   cannot   be   inter- 
posed after  policy  becomes  incontestable (U.  S.   D.  C.)   188 

Limitation  of  amount  of  Insurance  on  assured's  life  Is  valid (111.)   166 
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Company   could   prove  misstatement  of  A  even   thou8:h  application   was 

not   attached    to   policy (N,    Y.)   173 

Where  certificate  was  returned  "for  correction"  and  higrher  assessment 
was  paid  there  w^as  a  binding  contract  for  reduced  amount  though 
certificate  was  never  returned   to   insured (Minn.)   282 

Notice    of    applicant's    A    to    local    medical    examiner    is    Imputed    to 

company (N.   C.)    254 

Where    member    was    beyond    A    limit    beneficiary    could    only    recover 

moneys  paid   on   account  of   certificate (Mo.)   29S 

KnowledKe  of  offlcera  of  insurer  that  applicant  was  beyond  .V  limit  fixed 

by  charter  could  not  be  made  basis  of  estoppel (Mo.)    298 

AOKNT  AND  AGENCY. 

[See  Adjuster;  Application;  Broker;  Estoppel:  Policy;  Surety;  Waiver.] 

Having   furnished    A   with    blank   policies,    company   will   not   be   heard 

to  say  that  he  could  Insure  only  certain  classes  of  property. .  (Tex.)        6 

Continued  existence  of  A  could  be  found  on  testimony  of  A,  not- 
withstanding circumstances  tending  to  show   contrary (Tex.)        $ 

Dual  interest  of  A   in  absence  of  fraud  will   not  avoid  policy. ...  (Ark.)        7 

Policy  Issued   by  clerk  of  A  held   binding  on  company (Ga.)      17 

Knowledge  of  A  having  authority  to  issue  policies  is  Imputed  to  com- 
pany     (Ga,)    18.    (Ala.)      89 

Written    statement    by    A,    since    deceased,    made    subsequent    to    loss 

held    inadmissible    (Ga.)      18 

A    has   no   power   to   bind    company   by  agreement    to   extend   policy   on 

its    expiration    (Okla.)      22 

Evidence    held    to    show    that    company    had    notice    of   A's    interest    In 

properly  covered    (Mo.)   24,    (U.   S.  C.   C.   A.)    102 

Broker,  undertaking  to  procure  insurance.  Is  bound  to  exercise  rea- 
sonable diligence,  and  to  notify  his  principal  of  inability  to  ob- 
tain   same    (Kan.)      24 

Complaint  held  sufl!lclent  to  state  cause  of  action  for  failure  of  broker 

to    procure    policy     (Kajiu)      24 

By  retaining  premium  on   policy,   Issued  by   A  to   himself,   company  is 

estopped    (Mo.)     25 

Failure  of   A,    issuing  policy   to   himself,   to  disclose  facts  to   company 

rendered    policy    voidable (Mo.)      25 

A,  who  acted  as  such  under  surplus  line  law.  on  being  sued  could  not 

defend  on  ground  that  company  was  unlicensed (N.  T.)      27 

Insurer   may   maintain   suit    for   accounting   against    A.    as    relation    of 

parties  is  a  fiduciary  one    (N.   Y.)    28.   461 

A  having  received  premiums  for  an  unauthorized  company,  may  not  set 

up  its  want  of  authority    (N.   Y.)      28 

For    negligence    in    falling    to    exercise    ordinary    care,    A    Is    liable    In 

damages    (Wis.)      81 

That   insured's  A   had  agreed  to  pay  premiums  did  not  relieve  Insured 

from  liability  therefor  to  issuing  A (N.  Y.)      88 

Broker  being  liable  for  failure  to  perform  duty,  insured's  waiver  of 
right  to  proceed  against  him  furnished  sufficient  consideration  for 
his  agreement  to  pay  costs  in  action  against  insurer (N.  Y.)     32 

Company  is  not  liable  for  failure  of  soliciting  A  to  forward  applica- 
tion     (Ark.)      89 

Knowledge  of  husband  of  A.  who  acted  for  her  In  soliciting  appli- 
cation held  imputed  to  company   (Vt.)      40 

Mere    soliciting   A    could    not    bind    company    by   statemenU   as    to    his 

authority    (Axk.)     40 

Mere    soliciting    A    could    not    bind    company    by    stating    that    policy 

would  be  Issued   (Ark.)     40 

Restrictions  In  policy  on  power  of  A  do  not  apply  to  conditions  re- 
lating to  inception  of  contract (Vt.)   41,  (N.  Y.)  858 

Evidence  held  to  sustain  verdict  in  A's  favor  for  contingent  compen- 
sation    (Okla.)     41 

Where  risk  was  partly   reinsured,   original   Insurer  was  A  of  reinsurer, 

and  knowledge  of  the  former  was  imputed  to  the  latter (Md.)     48 

A  is  liable  for  damages  to  company's  property  after  dismissal (C^an.)     49 

Knowledge  of  A  that  property  was  not  being  operated  at  time  of 
issuance  of  policy  would  not  estop  company  from  Insisting  on 
forfeiture    for   continued    non-operation    (Ohio)     68 

It  was  not  necessary  for  insured  to  show  that  A  had  authority  to 
make  representations  where  payment  of  note  was  resisted  on 
ground   of   fraud (la.)     62 

A  may  testify  as  to  agency  and  his  authority   (Ark.)     »• 
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It   is   ostensible   authority   of   A   which    Is    test   of   actual    authority    In 

absence  of  knowledge  of  limitations (Ark.)   55,    (Ala.)     89 

A    having    authority    to    issue    policies    and    being    required    to    report 

losses  may  waive  proofs  of  loss (Ark.)     66 

An  insurance  adjuster  is  a  special  A  of  limited  authority (W.  Va.)     59 

Question  of   A  is  one  of  fact (N.   Y. )     61 

Broker    may    bear    such    relationship    to    an    insurer    as    to    be    its    A 

for  collection  of  premiums    (N.   Y.)     62 

Company  may  not  take   advantage   of   fact   that   A    had   no   license   to 

defeat    liability    (Miss.)     62 

Representations    of    soliciting    A    as    to    extent    of    coverage    are    not 

binding  on  insurer (la.)     71 

Restrictions    upon    authority    of    general    A    as    to    appropriate    duties 

are  not  binding  on  third  persons   (Ala.)     71 

Territorial   restrictions  upon   general  A's  authority   are   effectual   as   to 

third  persons    (Ala.)     72 

Subsiduary   brokerage   company   through   which   policy   was   issued    held 

A  of  ^insurer  under  Iowa  St (la.)     74 

Policy  is  valid  when  countersigned  by  local  A,  notwithstanding  pro- 
vision that  it  shall  not  be  valid  until  countersigned  by  secretary 
(Okla,)     76 

While    A    appointed     for    specific    duty    may    not    appoint    sub-A,     he 

may  delegate  to  another  ministerial   acts    (Neb.)      77 

Insurer  is  liable  for  delay  of  sub-A  in  forwarding  application. ...  (Neb.)     78 

A  of  Insurer  cannot  act  as   A   of   insured (6a.)  '  79 

Lilability  of  A   who   represents  several   companies,    for   failure   to   write 

policy  as   he  agreed    (Ga.)     79 

Evidence  considered  and  held  sufficient  to  show  ratification  of  brok- 
er's act  in  employing  attorney  to  collect  premium (N.  Y.)     80 

Broker,  soliciting  insurance,   is  A  of  Insured,  and  insured  is  bound  by 

statement  made  by   him  in  application (N.   Y.)     82 

N.  Y.  law  defining  A  was  intended  to  regulate  insurance  business 
and  not  to  establish  relationship  between  applicants  and  insurers 
(N.  Y.)     82 

Knowledge  of  broker,  acquired  in  soliciting  application,  is  not  imputed 

to  insurer   (N.   Y.)     82 

Where    policy    contained    non-waiver    clause,    a    waiver    could    not    be 

established    except    as   provided    therein (Ga.)     86 

Annotation — Validity  of  greement  of  agent  to  renew  policy  in  future..     91 

Knowledge  ot  agent  of  intentions  of  insured  does  not   estop  company 

(Del.)     92 

A    having    authority    to    countersign    and    deliver    policies    may    waive 

conditions  existing  at   time  of  issuance  of  policy (Del.)     92 

A     having    authority     to    countersign    and    deliver    policies    may     not 

waive   conditions   of   Iron-Safe   Clause    (Del.)     92 

A    having   authority    to    countersign   and    deliver   policies    cannot   estop 

company  by  acts  and  statements  relative  to  Iron-Safe  Clause.  (Del.)     92 

Where  A  misunderstood  risk  to  be  insured  and  delivered  policy  insur- 
ing difTerent  risk  than  that  intended  by  insured  the  latter  could 
not    recover    damages     (111.)     98 

A    having  authority    to   issue   policy    has   apparent    authority    to   waive 

policy   conditions    (Tex.)     96 

Where    A    has    authority    to    waive    conditions    a   verbal    agreement    is 

effective   as  waiver    (Tex.)     96 

Knowledge  of  general  A   of  facts  affecting  risk   is  Imputed   to  insurer 

^      (Ind.)  100 

Knowledge  of  broker  is  imputed  to  company  though  not  In  fact  com- 
municated   to    it    (Ind.)  100 

Issuing    A    can    bind    principal    on    preliminary    parol    contract    to    be 

consumated    by   delivery   of   policy (Ark.)   101 

Good    faith    of   A   issuing   policy    to    himself   held    a   question    for   Jury 

(U.   S.   C.  C.  A.)   102 

Judgment    on    policy    in    favor   of    insured    is   conclusive    as   against   A 

in   action  of  company  for  damages  for  failure  to  cancel.  .(Wash.)  112 

A  undertaking  to  cancel  policy  but  failing  to  do  so  is  liable  for 
damages (Wash.)  112 

Ratification  of  act  of  A.   after  loss,   in  aceptlng  cancellation,   is  valid 

(Oal.)  117-c 

By  directing  A  to  look  after  insurance  insured  thereby  authorized  him 

to  accept  notice  of  cancellation (Cal.)  117-c 

Where  insured  directed  A  to  look  after  her  insurance  she  thereby  made 

him    her  agent (Cal.)  117-c 
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Whether  A  had  authority  to  a^ree  to  substitution  held  for  Jury.  (Tex.)  118-d 

Local    manager   of   foreign   company   doing   reinsurance   business   Is   an 

A   within    N.    Y.    law (N.    Y.)   119-« 

Burden    Is   on   plalntlfT   to   establish    that   person   undertaking   to    issue 

policy   was   A   of  insurer (Wash.)    121-g 

Delivery  of  proof  of  loss  to  general  A  Ls  delivery  to  company.  .(Ohio)   121-g 

Evidence  considered  and  held  that  person  issuing  policy  had  ostensible 

authority  to  act  for  company   (Wash.)    121-g 

That    policy   was    not    countersigned    by    resident    A    did    not    render    it 

invalid    (Wash.)    121-g 

Soliciting  A  has  no  apparent  authority  to  enter  into  a  parol  con- 
tract     (Minn.)   120 

Knowledge  of  A  having  been  pleaded  In  reply  evidence  of  facts  was 
admissible  even  though  reply  was  not  good  as  a  waiver  or  an 
estoppel    (Ala.)   122 

Failure  to  set  up  in  rejoinder  want  of  authority  of  A  to  waive  for- 
feiture,   was    a    waiver    thereof    (Ala.)   122 

Contract    of    A    containing    no    provision    as    to    time    it    shall    run    is 

one   at  will    (U.   S.   C.   C.   A.)    128 

Medical    examiner    is    A    of    company    and    his    knowledge    of    facts    is 

imputed    to     it     (Col.)   131 

Statements  of  A  having  nothing  to  do  with  issuance  of  policy  or 
collection  of  premiums  cannot  be  relied  upon  to  establish  waiver 
(Kan.)   135 

Soliciting   A   is   without    authority    to   waive  provision   for   good    health 

at    time    of   delivery    (Okia.)   187 

Agreement  of  A  to  pay  premiums  for  Insured  is  not  binding  on  insurer 

(Ind.)   155 

Provisions  of  policy  restricting  powers  of  A  are  not   literally  enforced, 

regardless  of  attending  circumstances   (Ind. )    15€ 

Insurer  may,   through  and   by   the  act   of  an  A.   waive  condition  of   its 

policy    notwithstanding    non-waiver    clause     (Ind.)   15S 

Representations  of  A  who  had  agreed  with  Insured  to  advance  prem- 
iums, that  certain  premiums  were  advanced,  was  binding  on  in- 
surer     (Ind.)   156 

That  A  who  delivered  policy  obtained  same  from  local  office  would  not 
change  fact  that  his  knowledge  of  health  of  Insured  at  time  of 
delivery  was  imputed  to  insurer (N.  Y.)   158 

Formaton  of  scheme  lo  render  stock  of  agency  company  valueless,  fur- 
nished  cause   for   action    for   damages (S.    (7.)   1€4 

Verdict  based  on  prospective  earnings  of  A  held  sustained  by  evi- 
dence     (Tex.)   168 

"Wc  hereby  agree  ♦  •  to  handle  notes"  as  used  in  A  contract 
was  ambiguous  authorizing  parol  testimony  as  to  Intention  of 
parties    (Tex,)    168 

Burden    is    on    insurer,    in    action    by    A,    to   show    that    he   could    have 

obtained   employment   elsewhere  to  mitigate  damages   (Tex.)   168 

Agreement  whereby  company  was  entrusted  with  disbursements  of 
renewal  commissions  created  trust  for  benefit  of  A's  creditors 
(N.   Y.)   173 

Where  check   was  given   to  soliciting  A   for  delivery   he  became   A  of 

insurer  for  that  purpose (Mass.)   174 

Soliciting    A    who    called    for   second    premium    is   to   be    deemed    A    of 

company   with   reference  to  its  payment (Mo.)   177 

A  who  negotiate  and  deliver  policies  and  collect  premiums  may  waive 
provision  as  to  time  of  payment  notwithstanding  non-waiver 
clause    (Mo.)    177 

Right  to  sue  for  commissions  due  under  renewal  contract  held  an 
independent  right,  and  not  barred  by  Judgment  for  breach  of 
subsequent    contract     (N.    Y.)    180 

Act  of  office  clerk  in  sending  out  notice   in  pursuance  of  custom  could 

not  be  relied  on  as  waiver    (Tex. )   182 

Contract  considered  and  held  that  parties  intended  to  protect  A's 
rights  to  renewal  commissions  upon  company  being  refused  ad- 
mission to  state  and   not  otheru'Ise    (Arlc)   1S8 

Each   provision   of   A   contract   will   be   given   effect   so   far  as   language 

of  whole   instrument   would   permit    (Ark.)   188 

Where    contract    was   annulled    in    pursuance    of   its    provisions    A    was 

not  entitled  to  renewal  commissions (Ark.)   188,   (&  C.)   202 

Fla.  law  defining  A  does  not  undertake  to  fixe  scope  of  their  authority 

as  between  insurer  and  third  persons (U.  S.  8.  (3.)   189 

Measure  of  recovery  to  medical  examiner  for  breach  of  contract.  .(Mo.)   181 
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Plaintiff  having  averred  that  it  was  employed  as  "medical  examiner" 
could  not  recover  on  proof  of  employment  as  "medical  director" 
(Mo.)   191 

Revocation   of   A's   license   terminated    contract (N,    Y.)   196 

Averment    that    company    maliciously    caused    plalntlfTs    license    as    A 

to  be  canceled  was  Insufficient  to  show  breach  of  contract. .  (N.  Y.)   196 

I^aws  of  state  enter   Into   contract   of   A (N.   Y.)   196 

"Sixty  days  allowed  for  settlement,"  as  used  in  A  contract  under 
which  certain  prizes  were  offered,  did  not  have  reference  to  col- 
lection of  premiunfis  but  only  to  ascertainment  of  value  of 
business  written    (Tex.)   197 

Evidence  considered  and  held  to  furnish  question  for  Jury  as  to  whether 
A  had  piocured  and  settled  for  stipulated  amount  of  business 
(Tex.)   197 

Where  company  Induced  A  to  continue  in  service  on  representations 
that  renewal  commissions  would  inure  to  family  there  was  modl- 
tlcatlon  of  provision  of  contract  terminating  renewals  on  ter- 
mination of  contract ( s.   C. )   202 

Where   A    had   authority   only   to   pay   premiums,    a   release   by   such   A 

was    annullty     (Ga.)   205 

Knowledge  of  officers  of  local  lodge  would  not  estop  society  from  claim- 
ing forfeiture  where  by-laws  provided  that  such  officers  were 
without   authority   to   waive   conditions    IS.    C.)   231 

Knowledge  of   A   acting   In   collusion   with   applicant   is   not   imputed   to 

Insurer (N.    y.)    333 

It  will  be  presumed  that  inquiry  of  A  as  to  health  of  applicant  at  time 

of    delivery    was    with    authority    of    company (Vt.)   207 

I'nauthorlzed  acts  of  A.  if  ratified,  are  binding  on  principal. ...  (Wash.)   235 

Secretary    of    local    lodge    is    A    of    society    and    his    acts    contrary    to 

instructions    bind    society    (Wash.)   235 

Member,    having    knowledge    of    restrictions    upon    authority    of    A,    is 

bound    thereby    (N.    C.)   253 

There  can  be  no  estoppel  arising  out  of  an  A's  agreement  where  in- 
sured  had  knowledge  of  lack  of  authority   of  A (N.   C.)   254 

There   can   be  no   waiver   by   agreement   where   A   undertaking  to   make 

same  Is  without  authority  to  so  do (N.  C.)   254 

Officer  <   of   local    lodge   are    A   of   society   for   collection   of   assessments 

notwithstanding    by-laws    to    contrary (la.)   301 

Knowledge  or  statements  of  A  at  local  camp  could  not  be  relied  upon 

to    establish    waiver    ( Mich. )   304 

Evidence   considered   and    held   that   there   was   no   such   misconduct   on 

pan    of   officers    has    warranted    expulsion    (N.    Y.)   316 

■By  issuing  policy  to  its  own  A  company  thereby  waives  disadvantages 

arising  out  of  absence  of  other  representative  in  that  locality.  (Ky.)   329 

An   A   having  authority  to  receive  premiums  may  waive   forfeiture  for 

non-payment    at    the    time    stipulated    (Idaho)   331 

Insured  will   be  charged   with   notice  of  limitations  on   authority   of  A 

which   are   contained   in   policy (Ga.)    344,    (Cal.)   866 

Where    policy    prohibited    waiver    by    A,    insured    could    not    rely    upon 

statements  of  A  that  monthly  proofs  were  not  necessary (Oa.)   344 

Evidence    held    sufficient    to    go    to    Jury    on    question    of    authority    of 

A    to   deny    liability    (Pa.)   351 

While   declarations  of   A   are  not    competent   to   prove  authority,    he   is 

competent  witness   for  that  purpose    (Pa.)   352 

Knowledge    of    A    acquired    while    acting    as    A    for    company    will    be 

Imputed    to    it     ( Ind. )   356 

Non-waiver    clause    may    be    waived     by    A    acting    within    actual    or 

apparent    authority    ( Ind. )   366 

A    having   authority    to    collect    premiums    and    issue    renewal    receipts 

may   extend    time    for   payment   of   renewal    premium (Ind.)   356 

Where  policy  prohibits  waiver  by  A,  acts  or  statement  of  such  A  can- 
not  be  relied  upon   to  show  waiver  or  estoppel (Cal.)   367 

"General   agent"   defined    (Cal.)   365 

One    having    authority    to    countersign    and    deliver    policies    may    not 

bind   company   by  contract   other   than    contained    in    policy. .  (Cal.)   365 

Power  of  waiving  rests  only  in  A  empowered  to  issue  policies  inde- 
pendent  of   approval   of   insurer    (Cal.)   365 

Countersigning  A  has  no  authority  to  waive  forfeiture (Cal.)   365 

Company    held    estopped    to    deny    A    of     local     superintendent     who 

viewed  remains  of  Insured  on  receipt  of  notice (Tex.)   370 
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Stutt-mt-nt  of  general  A  that  solicitor  would  not  have  been  employed 
if  his  earnlnKS  had  not  been  as  represented  was  sufficient  to  show 
matei-iallty  of   representations    (Wash.)   3fC» 

Mtsreprfsentations  by   A   as  to   former  earnings   held  immaterial   unless 

indueinK    cause    of    employment    (Wash. )   3^9 

Where  services  were  rendered  under  offer  to  pay  so  much  per  week, 
employment  was  terminable  by  either  party  at  end  of  any  week 
(Ala,)    390 

Where  monthly  guarantees  were  paid  for  nine  months  without  objec- 
tion as  to  production,  general  A  was  not  entitled  to  recover  back 
these  payments  on  the  ground  of  fraud  at  inception  of  A  con- 
tract  (Wash.i    390 

Misrepresentation     by     solicitor    as    to     amount    of    previous    earnings 

avoided    A    contract     ( Wash. )   390 

Voluntary  retirement  of  one  of  parties  named  in  A  contract  did 
not  terminate  contract  as  to  other,  the  obligation  resting  upon 
the   two  parties   being  several    (Mo.)   393 

Expected    profits    may    be    recovered    as    part    of    damages    for    breach 

of    A    contract (Mo.)   394 

Bond    by    local    A    to    secure    faithful    performance    of    duties    does    not 

cover    losses    on    policies    Issued    on    prohibited    risks (Ark.)    395 

Company  could  sue  on  bond  executed  by  local  A  to  general  A.  al- 
though    its    ldf>ntity    was    not    disclosed (Ark.)   395 

In  rendering  Judgment  against  A  Judgment  should  also  have  been  ren- 
dered against  his  sureties  where  they  were  parties  to  action 
(Okla.)   403 

Mandamus  will  not  be  awarded  against  insurance  commissioner  direct- 
ing   issuance    of    license     (Okla.)    411 

Clerk,   receiving  a  salary,   whose  duties  require  him  to  solicit   business. 

is   an   Insurance   broker   within   Md.    law (Md.)    413 

Solicitor   receiving   commissions   on    business    which    he  produces    is   an 

"Insurance  broker"  within  Md.  law (Md.)   413 

Clerk   in   office   of   broker   while   acting   under   instructions  of  employer 

is   not    an    "insurance   broker"    within    Md.    law (Md.)   413 

The  act  of  an  employe  in  soliciting  a  renewal  constitutes  him  an  "In- 
surance   broker"     (Md.)   414 

Act  of  party  in  terminating  contract  for  placing  insurance  without 
giving  broker  reastmable  time,  constituted  breach  of  contract 
(U.    S.    D.    C.)    420 

Liability  of  surety  attached  immediately  upon  collection  by  A  al- 
though  collections   were   not   payable   until    later  day 

(U.    S.     C.    C.     A.)    424 

Where   policy  contained   non-waiver  clause   It  was  not  within  piwer  of 

a  clerk  who  delivered  it  to  waive  its  provisions (Mass.)    433 

Directors    of    corporations    may    not    delegate    powers    of    management 

for   period   extending   beyond   their  term  of  office (Ind.)    434 

False   representations   as   to    bona   flde   nature   of   application   necessary 

to    obtain    incorporation    avoided    contract    of    employment. .  (Ind.)   434 

Employment  contract  appointing  board  of  managers  and  providing  that 

majority    voice    shall    prevail    is    entire    (Ind. )   434 

Fact  of  agency  may  be  shown  by  parol  proof (Tex.)   435 

In    prosecution    for    embezzlement    it    was    not    improper    to    admit    A 

contract    (Tex.)   435 

That  applicant  had  failed  to  sign  application  on  which  money  had 
been  paid  would  not  prevent  conviction  for  embezzlement  of  such 
money    (Tex.)    436 

Oral  testimony  as  to  amount  of  commissions  under  A  contract  was  In- 
admissible where  contract  wa3  In  writing  (Tex.)  436 

Right    of    general    A    to    recover    advances    against    commission    where 

notes  obtained  by  solicitor  were  not  paid    (Kan.)   439 

Where    waiver    by    A    is    relied    upon,    authority   of   A    must    be    shown 

(Okla)   439 

Knowledge  of  elevator  operator  of  accident  is  not  sufficient  to  charge 

Insured    with    notice   of   accident (Wash.)    444 

No   citizen   can   have  a  vested   right   as  between   himself  and   state   In 

a  contract  to  represent  a  foreign  insurer (S.   C.)   448 

Where  A  contract  was  ambiguous  as  to  right  of  termination  parol  evi- 
dence of  Intention  of  parties  was  competent (Tex.)   449 

Typewritten   provisions   In    A    contract   will    control    printed    provisions 

so   far   as   the   two   conflict    (Tex.)   449 

Measure  of  damages  for  breach  of  A  contract  considered (Tex.)  450 
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Terms    of    contract    considered    and    held    that    Insurer    had    right    to 

discharge   A   for  cause   before   expiration   of  contract (Tex.)   450 

There    was    misjoinder   of   parties   In    suing   an    A    and    his   sureties   In 

one    action    (Tex.)  451 

Execution    of    subsequent    contract    of    A    terminates    original    contract 

(N.    C.)   455 

Burden    rests   on   A,    on    being   sued    for   accounting,    to   show    that   all 

collections  had   been  turned  over    (N.   Y.)   461 

Letter  from  company  "we  are  agreeable  to  appoint  you — form  of  agree- 
ment will  be  submitted"  did  not  create  contract    (N.  Y.)   462 

That  A  had  rendered  statements  which  were  retained  by  principal 
without  objection  would  not  prevent  it  from  demanding  com- 
plete accounting (N.  Y.)  463 

Authoritv  to  complete  contract  differenciates  general  A  from  soli- 
citor     (Cal.)   465 

Where    contract    was   that    "Policies    will    be    written   at    this    office"    A 

had   no   authority   to    consumate   contract (Cal.)   465 

By  falling  to  repudiate  settlement  of  adjuster  who  agreed  to  reimburse 
Insured  for  advances  insurer  thereby  ratified  such  agreement 
(N.    D.)   469 

Right   of   Insurance    A    to    recover   compensation    for    Injuries   sustained 

while  riding  in  automobile  with  prospective  applicant (Mass.)   470 

ALIEN  ENfiMY. 

[See  Contracts;   War.] 

ALTERATIONS. 

[See   Policy;   Repairs;   Risk.] 

AMBIOIITY. 

[See  Contract;   Policy.] 

ANNOTATIONS  TO  CASES. 

[See  Leading  Articles.] 

Waiver  of  provision  requiring  keeping  of  books  in  fire-proof  safe 28 

Effect  of  failure  to  give  notice  or  make  proof  of  loss  within  specified 

time  In  absence  of  forfeiture  clause 31 

Settlement    between    Insured    and    tort    feasor    as    affecting    Insurer's 

right    of   subrogation    44 

Right  of  Insurer,   upon  paying  mortgagee  in  policy  Issued  to  owner  of 

equity  of  redemption,  to  be  subrogated  to  rights  of  mortgagee....     44 

Validity  of  agreement  of  agent  to  renew  policy  in  future 91 

Insurance  on  life  of  ofllcer  of  corporation  for  benefit  of  the  corporation  184 

I>ate  from  which  contestable  serlod  Is  to  be  computed 134 

Laws  or  Judgments  of  courts  of  state  in  which  company  is  incor- 
porated  as   binding  in   other   states    150 

Notice  from  taking  previous  application  aa  waiver  of  false  represen- 
tations with   respect    to  previous   applications    160 

Right  of  beneficiary  or  assignee  where  provisions  as  to  change  of  bene- 
ficiary were  not   complied  with    150 

Check  or  draft  as  payment   of  insurance  premium 160 

Character  of  residence  or  sojourn  In  prohibited  place  which  will  avoid 

policy    261 

Right  of  mutual  benefit  association  to  Increase  rates 265 

Bights   of   prior   beneficiary    where    insured    was   mentally    Incompetent 

or  where  change  was  accomplished  by  fraud  or  undue  Influence . . .   294 
Death  from  taking  poisonous  substance  as  accident 346 

APPLICATION. 

[See  Agent;   Estoppel;   Misrepresentations;   Warranty.] 
Misdescription    of   risk    furnishes   defense   only   where    statement   a«   to 

location    is    a    warranty    .(Pa.)       8 

That    insurer    had    knowledge    of    conditions    when    policy    was    issued 

would    not    €stop    it    from    claiming    forfeiture    where    Insured    had 

agreed  in  A  to  make  proper  repairs (Ind.)       9 

Where  Insured   failed   to  make  repairs  as   he   had  agreed,    there  could 

be  no  recovery  regardless  of  whether  the  agreement  be  considered 

a  promissory  warranty  or  representation (Ind.)       9 

Act   of   agent   in    filling   out   blank    A   signed    by   insured   was    act    of 

company (Me.)     19 

No  liability  exists  on  part  of  company  until  A  is  accepted  and  policy 

Issued   (Ark.)     89 

Affirmative    and    promissory    warranties    distinguished (Vt.)     40 
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Merc    delay    In    passing    on    A    cannot    be    construed    as    an    acceptance 

of  It    (Ark.)      40 

Where  agent   perverts  answers   company   Is  estopped (Mo.)    46, 

(N.  Y.)   338.    (Ind.)   411 

Insurer  is  liable  for  delay  of  sub-agent  In  forwarding  A (Neb.)      78 

Broker,  soliciting  Insurance,  is  agent  of  insured,  and  Insured  is  bound 

by  statements  made  by  him   in  A (N.    Y.)      82 

Requirement   that   A   must   be  made   to  secretary  does   not   limit   A   to 

such  only  as  are  written (Mich.)   115-a 

Where  property  was  described  in  A  the  fact  that  it  was  not  described 

In   policy   was  immaterial (Tex.)   117-c 

Existence  of  tuberculosis  renders  a  person  uninsurable  as  a  matter  of 

law    (Tex.)    117.    (Ga.)    204 

If  statement  as  to  a  material  matter  was  fraudulent,  then  such  state- 
ment should  be  construed  as  a  warranty,  where  A  provided  that 
statements  were  representations  in  absence  of  fraud (Tex.)    117 

Where   A   was   signed   in   blank   and    answers   were   thereafter    Inserted 

by   agent,   question   of  misrepresentation   held   for  Jury (Pa.)    117 

Innocent   misstatements   furnish    no   cause   for   forfeiture (Tex.)    117 

It    18    not    encumbent    on    plaintiff    to    introduce    A    even    though    It    be 

deemed  a  part  of   the   contract : (Mo.)    121 

Exclusion  of  A  was  proper  where  no  defense  of  misrepresentation   was 

pleaded    (Mo.)    121 

False  statement  to  avoid  liability  must  have   been  with   reference  to  a. 

material  fact (Ala.)   122.   (Tex.)   117,    (Vt.)    207.    (Mo.)    460 

Misstatement    of    relationship    of    beneficiary    held    immaterial    under 

Ala.    Code    (Ala.)   127 

"Serious    Illness"    construed (N.    C3. )    128 

Where   policy  provided   that   it   constituted  entire  contract.   A  although 

attached,    could   not   be   considered ( Va.)    136 

Endorsement  on  A  of  "policy  written  and  premiums  payable  semi- 
annually" could  not  be  considered  part  of  contract (Va.)    1S6 

Where  interview  was  arranged  by  physician  at  request  of  Insured's 
wife,  whether  there  was  a  consultation  with  a  physician  was  for 
the.  Jury   (Va.)    136 

Where  ailment  for  which   insured   Interviewed  physician   was  of  serious 

nature  there  was  a  consultation  within  meaning  of  A (Va.)    136 

"Consulting  physician"  depends  upon  character  of  Interview (Va.)   136 

Unless  misrepresentations  were  "willfully  false  or  fraudulent"  no  for- 
feiture   follows   under   Va.    Law (Va.)   137 

Testimony  that  policy  would  not  have  been  delivered  had  health  cer- 
tificate shown   certain   things,    held   Inadmissible (Fla.)   146 

Failure  to  disclose  incipient  disease  would  not  prevent  recovery. .  (Fla.)   146 

Duty  of  applicant  to  advise  Insurer  of  subsequent  rejection  by  another 

company    (Ark.)   146 

A,   by  terms  of  policy  being  made  part  of  contract,   must  be   construed 

as    such     (Ind.)   149 

Annotation — Notice  from  taking  previous  A  as  waiver  of  false  repre- 
sentations  with    respect    to   previous    A 150 

Inquiry  as  to  rejection   "by  any  company  or  association"  did  not   have 

reference    to   rejection   by    fraternal    benefit  society (Okla.)   159 

Question  of  falsity  of  answers  and  Intent  of  applicant  la  for  Jury  (Okla.)    159 

Approval  of  A  at  increased  age  shows  that  company  regarded  appli- 
cant as  insurable  risk  within  meaning  of  binding  receipt (Mo.)   159 

"Continued   good   health"    relates   to   a   continuation   of   state   of   health 

existing  at  time  of  A (MIsa)   163 

Averment   of   attendance   by   physician   Is   insufficient   unless   attendance 

was   for  serious   disease (Ala.)   165 

Plea  of  misrepresentation  is  demurrable  where  It   fails  to  allege   Intent 

to    deceive    under    Ala.    Code (Ala.)    165 

Contract   of  insurance  does  not  become  effective  until   acceptance  of  A 

and   issuance  and   delivery   of  policy (Ky.)   176 

Denial  of  consultation  with  physician  held  material,  and  cause  for  for- 
feiture without  proof  of  conscious  design  or  fraud.... (U.   8.   8.  C.)   188 

Statements   as   to    health    having   been   made    with   knowledge   of   their 

falsity,    the    law    infers    fraud (Wash.)   189 

Evidence  considered  and  found  that  facts  with  reference  to  applicant's 
health  were  not  brought  to  notice  of  solicitor  so  as  to  charge  com- 
pany   with    notice (Wash.)   189 

Whether  insured  could  read  or  write  was  material  as  tending  to  show 
whether  A  to  another  company  had  been  made  with  his  approval 
and  authority (U.  S.  C.   C.  A.)   198 
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Fact  that  insured  could  not  read  or  write  and  did  not  understand  what 

was  contained  In  hl«  A  Is  Immaterial (U.  B.  C.  C.  A.)   198 

Question  of  materiality  of  misstatements  is  for  court  while  question  of 

fact  as  to  whether  misstatements  had  been  made  is  for  jury 

(U.   S.  C.   C.   A.)   198 

False  warranty  avoids  policy  even  though  not  material  to  risk 

(Vt.)     207.     (Mo.)    459 

Representations    regarding   material    matters,    where    false,    will    avoid 

policy    although    not   fraudulently    made ( Vt. )   207 

It  is  duty  of  applicant  to  notify  company  of  change  of  health  between 

date  of  A  and   issuance  of  policy (Vt.)    207,    (Cal.)   211 

Fraudulent   representations   avoid   policy    even    though    not    relating    to 

material    matters    (Vt.)   207 

Denial  of  other  insurance  will  be  presumed  to  have  been  intentional.... 

(Vt.)    207 

Where  applicant  assumes  to  have  knowledge  of  facts  and  misrepresents 

them  fraud  will  .be  inferred (Vt.)   207 

Materiality  of  representation  as  to  residence,   occupation  and  financial 

condition  is  ordinarily  for  jury . . .- ( Vt. )   207 

Statements  of  beneficiary  at  time  of  delivery  of  matters  within  knowl- 
edge, where  false,  will  be  presumed  to  have  been  intentional. .  (Vt.)   208 

Issuance  of  policy  does  not  conclude  contract  if  action  of  company  was 

induced  by  fraud (Vt.)   208 

Misstatements  of  ailments  of  whose  character  one  would  surely  be  cog- 
nizant   avoids    policy (Pa.)  209 

Statements  in  A  are  deemed  to  refer  to  time  of  payment  of  premium 

and  delivery  of  policy   (Cal.)   211 

Knowledge  of  agent  acting  In  collusion  with  applicant  is  not  Imputed 

to  insurer   (N.   Y.)    288,    (Ark.)   284 

The  truth  of  a  warranty  is  a  condition  precedent  to  the  attaching  of 

the  risk   (N.  Y.)   283 

"Do    you    ever    use    intoxicating    liquors"    has    reference    to    customary 

use     (Pa.)   2S8 

Statements  as   to   health   having   been    made   warranties,    their   untruth 

operated  as  a  breach  of  contract (Ark.)   241 

That  examiner  knew  that  insured  had  stated  that  he  suffered  from 
typhoid  in  1900  would  not  estop  insurer  from  declaring  forfeiture 
where  In  fact  he  had  suffered  typhoid  in  1905 (Ark.)   241 

Denial  of  receipt  of  indemnity  from  other  insurers  was  material  whether 

construed  as  representation  or  warranty (Ind.)  243 

Parties  may   agree   that   statements   are   material  and   if    they   do   and 

statements  in  fact  are  false,  there  can  be  no  recovery (Ind.)   243 

Submission  to  examination  for  pension  could  not  be  considered  consul- 
tation  with   physician    (Ark.)   244 

Agreement  In  A  that  statements  therein  should  constitute  part  of  con- 
tract and  that  they  should  be  construed  as  warranties  was 
valid    (^'•^•>   24* 

••Ailment"  means  something  which  Impairs  constitution (Ark.)   245 

Language  of  A  Is  to  be  read  in  its  natural  signification (Ark.)   246 

Where  it  appeared  that  It  was  customary  to  put  down  some  answers 
without  question,  whether  or  not  a  particular  answer  wajsi  made  by 
applicant,    was   for  Jury    (Mich.)  249 

To  avoid  policy  for  breach  of  warranty  as  to  existing  facts  premiums 

must    be    returned (Ind.)  251 

To  avoid  policy  for  breach  of  promissory  warranty  premiums  received 

after  breach  must  be  returned (Ind.)   261 

Annotation — Character  of  residence  or  sojourn  in  prohibited  place  which 

will   avoid    policy 261 

Statements  as  to  health  have  reference  to  conditions  of  which  applicant 

has  knowledge  (Va.)  254 

That  A  was  not  attached  would  not  prevent  society  from  defending  on 

grounds  other  than  those  contained  in  A (D.  C.)  261 

Concealment  of  fact  that  applicant  had  been  attended  by  physician  for 

contusion  of  chest  avoided  policy (Wis. )   267 

Wis.  St.  relating  to  misrepresentation  does  not  apply  to  mutual  benefit 

societies    (Wis.)   268 

Concealment   of  fact,   although   for  purpose  of  deceiving   Insurer,   If   In 

fact  Insurer  was  not  deceived,  was  immaterial (Ala.)   268 

Where  insurer  after  knowledge  of  misrepresentation  accepted  assess- 
ments,  there  was  a.  waiver   (Ala.)   269 
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Iniixrfeci  answer  Is  waived  where  company  does  not  make  further  in- 
quiry     (Ala.)    26S 

Where  physician  testified  that  he  was  mistaken  in  his  dlag^noais  ques- 
tion of  misrepresentation  was  for  Jury (Pa.)    270 

"Good  health"  means  freedom  from  any  ailment  impairing  constitu- 
tion     (111.)   274,    (Okla.)    302 

Where   it    was   agreed    that   "No   untrue   or   fraudulent   answers"    would 

avoid  contract  statements  were  not  warranties (HI.)    2*9 

It  Is  only  where  policy  admits  no  other  construction  that  statement  will 

be  construed   as  warranty (HI.)    279 

Medical  examiner  Is  agent  of  company  and  hia  act  In  perverting  answers 

estopps    it     (III.)    279 

Where  facts  stated  to  medical  examiner  were  such  as  to  put  him  upon 

inquiry   company  was  estopped (111.)    279 

"In  good    health"    is   comparative   term:   existence   of  slight   cold   would 

not  render  insured  other  than  in  good  health (Okla.)   2S3 

Where  applicant  knew  that  he  was  beyond  age.  it  was  Improper  for 
court  to  withdraw  question  of  fraud  from  jury  even  though  its 
agent   had   knowledge  of   facts (Ark.)    2S4 

False  -statements   relating   to    temporary   ailment    furnish   no    cause    for 

forfeiture    (Utah)    2S8 

Where   medical   examiner   had    knowledge   of   facts   insurer    is  estopped 

from   claiming   forfeiture    ( Utah)   2SS 

Statements  in  A,   for   reinstatement,   where  by-laws  require  no  such   A. 

could  not  be  relied  on  to  defeat  recovery (Okla.)    288 

Burden  of  proving  prior  rejection  Is  on  Insurer (N.   Y.)   295 

Where  signature  waa  denied  and  answer  in   A  was  changed,   whether 

insured  had  made  misrepresentations  was  for  Jury (N.  T.)   296 

Statements    of    insured    as    to    health    were    material    and    their    falsity 

avoided   policy   (Col.)   297 

That  insured  failed  to  read  A  would  not  prevent  forfeiture (Col.)      297 

F*raudulent  statements  in  A  for  reinstatement  prevent  recovery. .  .(la.)   tOO 

Denial   of   attendance   by   phj'slcians   and   existence   of   past   illness   was 

material     (Mich.)   305 

It  will  be  presumed  that  applicant  understood  nature  of  answers  con- 
tained in  A (Mich.)   305 

Denial  of  attendance  by  physician  for  ailment  that  in  no  way  contrib- 
uted to  death  was  Immaterial   (Kan.)   30€ 

False  fraudulent  misrepresentations  avoid  policy (Pa.)   309 

Burden    is   on    insurer   to   show    execution    of   A    and    false    statements 

therein    (Okla. )   812 

Where  statements  were  warranted  "to  be  complete  and  true  and  ma- 
terial  and  binding"   untruth  avoided   policy (Me.)   327 

It  will  be  assumed  that  catagorical  answers  of  applicant  supplied  com- 
pany with  all  Information  needed  by  it (Ky.)   329 

"Physically    sound"    related    only    to    insured's    condition    measured    by 

what  It  had  been (Ky.)   329 

A  predisposition  to  disease  Is  not  a  "diseaae" (Ky.)   329 

Misstatements  as  to  name  and  relationship  of  beneficiary  invalidate  con- 
tract      (in.)   330 

Statements  as  to  occupation  and  relationship  of  beneficiary  are  repre- 
sentations in  absence  of  fraud (N.   Y.)   338 

Burden  is  on  Insurer  to  show  falsity  of  statements  of  insured (C«l.)   345 

Misrepresentation  by  insured  as  to  habits  of  living  held  material. (Cal.)   357 

Insurance  contract  is  not  complete  until  acceptance  of  A (Okla.)   857 

Statement  of  insured  that  he  was  capitalist  when  in  fact  he  was  a  pro- 
fessional   gambler,    prevented    recovery (Cal.)   857 

Statements  in  policy  Itself  are  controlled  by  Mass.  law  relating  to  mis- 
representations     (Maaa.)   868 

Where   applicant   signs   application   statements   therein    are    binding  on 

him  even  though  written  by  agent (Cal.)   865 

That  insurer  required  applicants  to  make  statements  sufficiently  shows 

their  materiality   (Cal.)   865 

Section  3300  general  statute  Minn.   1913  applies  to  misrepresentation   In 

A  for  accident  insurance (Mian.)   376 

Where  declaration  of  Interest  was  not  made  as  soon  as  possible  aa  re- 
quired by  policy  there  could  be  no  recovery (Eng.)   382 

Statements  In  A  will  not  be  treated  as  warranties  unless  such  was  ap- 
parent intent  of  parties (Wla.)   388 

Wis.  Law  relating  to  misrepresentations  applies  to  all  contracts  of  In- 
surance  including   fidelity   bond (Wis.)   889 
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statements  In  A  for  fidelity  bond  are  to  be  regrarded  as  representations 

only    (Wis.)   389 

Where  Insurer  makes  independent  Investigation  on  which  policy  is  Is- 
sued It  cannot  rely  upon  misrepresentation  in  A (Wis.)   389 

Statement   of   insured    that   he   was   mining-   promoter   when   in   fact  iie 

was   clairvoyant   avoided   policy (N.   Y.)   404 

That   soliciting  agent   represented   that   A   was  a  mere  matter  of  form 

would  not  relieve  Insured  from  misstatements  therein (N.   Y.)   406 

Understatement  of  amount  of  outstanding  accounts   constituted   breach 

of   warranty    (N.    Y.)   406 

'Not  to  my  knowledge"  Is  but  warranty  of  opinion (Ark.)   408 

It    was    only    statements    of   employer   and    not    those   of    employe    that 

could   be   treated   as   warranties (Ark.)   408 

Where   bond   is  renewed   insurer   has   right   to   show  that  ^statements  in 

original  A  were  untrue (Mo.)   460 

Statements  made  to  obtain  renewal,  which  were  not  made  warranties  by 

Terms  of  contract,   will  be  construed  as  representations (Mo.)   460 

Misstatements  of  fact  that  employe  had  accounted   for  all  moneys  and 

was  not  in  default  were  material  misrepresentations (Mo.)   4  60 

Misstatements,   which   were   not   warranties,    would   not   avoid   insurance 

where    they    were    honestly    made (Mo.)   460 

Answer  'So  far  as  1  know"  is  warranty  of  opinion  only (Mo.)   461 

Mis.statement  is  no  cause  for  forfeiture  unle.ss  false,  material  and  re- 
lied on  by  Insurer (X.  Y.)    338 

APPRAISBMKNT. 

[See    Arbitration    and   Award.  1 
That  appraiser  selected  by  company  had   frequently  been   selected  by  it 

and  other  Insurers,  did  not  show  bad  faith (R.  i.)      lo 

Report  of  adjusters  unless  in  strict  accordance  with  by-laws  would  not 

prevent    recovery    (Mo.)      18 

Admission    of    liability    for    an    amount    less    than    demanded    does    not 

waive  right   to  A    (L^.)      39 

A  is  not  a  condition  precedent  In  absence  of  demand  by  Insured 

^,         ■•: • (Ga.)  48,   (Miss.)    370 

Demand  must  be  made  for  A  within  a  reasonable  time  and  in  no  event 

beyond   sixty  days  from  proofs  of  loss (Okla  )      64 

I'pon  failure  of  original  appraisers  to  agree,   insured   could  siie  without 

demanding  a  further  A (Miss  )     66 

Where  payee   under  loss  payable  clause  was  Ignored   in   making  A.   the 

award  was  invalid  as  to  him   (Miss  )      79 

Insured  held  obliged  to  offer  evidence  of  invalidity  of  award  as  condi- 
tion precedent  to  recovery (Mass  )     83 

R«-fere*.s  or  arbitrators  should  be  disinterested   and   "impartial.. .'. 

,    „   :. ••. • (Miss.)    83,    (S.    C.)    123-1 

insuier,   on  being  sued,   can  Impeach  award  without  first   having  it   set 

aside   (Mass  )     83 

Award  of  appraisers  Is  conclusive .....!.!!  (Mass  )     83 

Where   one  party   has   knowledge   of  partiality   of  appraiser   at   time  of 

submission   of  controversy   he  cannot   thereafter  Impeach  award  on 

that  ground    (Mass.)     83 

Enterinlnment  of  arbitrator  by  one  party   is  censurable. '.!!!!.'.' (Mass!)      83 
\V  here  only  part  of  evidence  relating  to  A  was  introduced  award  could 

not  be  impeached    (Mass.)     84 

It    is   only   when   award   is   palpably   above    actual   loss   that   finding   of 

fraud    is    warranted     (Mass.)      84 

Signature    of    umpire    is    without    vitality    until    appraisers    have    failed 


to    agree 


.(N.    J.)     85 


Arbitrator,  who  has  signed  an  award,  will  not  be '  allowed  to  con- 
tradict his  act / jj^   J  )     g(j 

Award,  although  signed  by  two  appraisers,  is  iiivaVid  whel-e  one  of 
appraisers  signed  without  giving  any  consideration  to  the  sub- 
Jpt't    (N,    J)     3^ 

A    does   not   bar   right    to   sue    on    policy   although    It    is    binding    as   to 

^™o"n'    (Mo.)   106 

Provision    for   arbitration    as    a    condition   precedent    is    Invalid    In    Mo. 

(Mo.)   106 

It  was  proper  to  disallow  expenses  of  adjuster  where  he  was  regularly 

employed    by    company    (Tex.)   118-d 

Statement  by  Insurer  to  assured  that  it  disagreed  as  to  amount  of 
claim  was  sufficient  without  making  a  more  definite  statement 
(Ohio)   120-f 
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Telephonic   proposal   to  submit   to  arbitration  to  which  adjuster   made 

no   reply   was   not    waiver  of  A   clause (Ohio)   121-8 

ARBITRATION   AND   AWARD. 

[See  Appraisement;  Condition  Precedent;  Policy.] 

AB80N. 

[See  Criminal  Law;  Statutes.] 

Conviction  of  Insured   for   A  was  not   an   adjudication   of   the   liability 

of    the    Insurer     (Ky.)       1 

Conviction  for  A  may  not  be  offered  in  evidence  except  for  impeach- 
ment   purposes    (Ky.)        2 

In  prosecution  for  A  it  is  error  to  admit  parol  evidenoe  that  a  certain 

person   Insured    property,   and   then   exclude   the   policy (Tex.)        8 

Indictment    for    A    held   sufficient    (Tex.)        8 

Indictment   for   A    Is   not  defective   because   of  error   In   averments   as 

to    ownership    of    property    (IlL)        9 

An  acquittal  In  a  prosecution  for  A  for  burning  building  will  not 
bar  subsequent  prosecution  for  burnlncr  goods  therein  with  intent 
to    injure   insurer    (111.)     10 

Insurer    need    prove   defense   of   A    only    by    preponderence    of  evidence 

(Mo.)      9S 

That  insured  had  removed  property  was  competent  where  defense  was 

A   even  though   removal  did   not   increase  risk (Ark.)     96 

Evidence  held  insufficient  to  show  conspiracy  to  commit  A (la.)   123-1 

ARTICLES  OF  INCORPORATION. 

[See  Charter;  Contract;  By-Law&] 


[See  Fraternal  Benefit  Orders;  Mutual  Company.] 

Rights  of  members  subsequently  becoming  such  having  attached, 
those  members  previously  Joining  on  being  sued  for  A  could  not  de- 
fend on  the  ground  of  fraudulent  representations  as  to  them.. (Pa.)      IS 

Members  are  liable  for  A  to  cover  loases  and  expenses  incurred  dur- 
ing continuance  of  their  policies   (Pa.)      15 

The    presumption    of   law    is   in    favor  of   regularity   of   proceedings    to 

assess   (Pa.)     1€ 

Payment  of  delinquent  A  to  insurer's  depository  was  not  a  waiver  of 

forfeiture (Okla.)   116-b 

The  term   "premium"   Is  not  intended  to  Include  A (Mo.)   184 

Insurer  could  not.  without  consent  of  assured,  change  time  for  pay- 
ing  expense   dues    (Mo. )   199 

Failure  to  pay  an  excessive  A  is  no  cause  for  forfeiture   (Mo.)   199 

Where  levy  of  A  was  made  by  executive  committee,  instead  of  board 
of  directors,  failure  to  pay  it  furnished  no  cause  for  forfeiture 
(Mo.)   199 

It  devolves  upon  Insurer  to  show  that  A  were  made  strictly  in  accord 

with    contract    (Mo.)   199 

Commissions    due    collector    should    be    applied    to    payment    of    his    A 

(Tex.)   227 

Continuity  of  membership  is  not  destroyed  by  stupension  for  non- 
payment of  A   (Pa.)   288 

Custom  of  accepting  A  after  due  date  of  which  Insured  had  no  knowl- 
edge could  not  be  considered  as  evidence  of  waiver (Minn.)  232 

Tender  of  A  need  not  be  made  where  society  has  plainly  indicated  that 

they  would  not   be   received    ..(Minn.)  282 

Collector  of  local  camp  by  accepting  A  after  due  date,  waives  delin- 
quency    (S.  a)  287 

Where  numerous  A  had  been  received  after  due  date  without  re- 
quiring health  certificate  question  of  waiver  of  prompt  payment 
was  question  for  Jury    (Mass.)  289 

Whether  A  which   was  mailed  reached  insurer  before  Insured's  death 

was  for  Jury (Mass.)  289 

Burden  Is  on  Insurer  to  prove  forfeiture  for  failure  to  pay  A 

(Mo.)  242,   (N.  T.)   248 

.\mendment    of   by-laws   increasing   A   is   valid 

(Miss.)   246.    (Kan.)    269,    (U.   &  S.  C.)  294 

Non-payment  of  A  as  required  forfeits  insurance. (Wla)  252 

"One  month  in  arrears,"   construed (Tex.)  266 

Written  receipt  having  been  introduced,  although  there  was  evi- 
dence to  explain  same,  question  of  payment  was  for  Jury....(CoL)  266 

"In  arrears  for  endowment  one  quarter,  dues,  fees,  eta"  means  that 
member  must  owe  all  of  the  obligations  stipulated  before  he  oaa 
be    suspended     (Tex.)  266 
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By-law   providing  tor  forfeiture   for  non-payment  of  A  is  valid..  (Mo.)  268 

Repeated    acceptance    of   A    after   due    date    without    objection,    waives 

prompt  payment (Mo.)   268,   (Tex.)   876 

Where  society  accepted  checks  mailed  on  the  last  day  of  the  month 
it  waived  no  more  than  that  insured  would  have  the  right  to 
deposit  checks  in   the   mall  at  such    time (Mo.)   264 

Annotation — Right  of  mutual  benefit  association  to  increase  rates 266 

Where  A  were  advanced  on  express  terms  of  reimbursement  person 
making  such  advancements  was  entitled  to  recover  to  that  ex- 
tent   (Mass.)  268 

Amendment  of  by-laws  increasing  rates  to  amounts  less  than  Fra- 
ternal   (Congress   rates   was  reasonable .....(Kan.)   269 

It  Is  duty  of  insurer  to  apply  excess  payments  to  keep  policy  In  force 

(Ky.)   271 

Payment  of  illegal  A  will  not  estop  assured  from  thereafter  question- 
ing  legality    (Ky.)  271 

Where    Insurer    exacted     illegal    A,     beneficiary     could    recover    excess 

payments    (Ky.)   271 

Where  Insurer  failed  to  send  second  notice,  as  it  had  been  Its  custom. 

It  was  estopped   from  claiming  forfeiture    (Tex.)  276 

W^here    manager    knew    that    local    agent    received    A    after    due    date 

there  was  waiver  of  prompt  payment   (Tex.)  276 

Where  A  was  made  by  secretary  without  previous  order  by  president, 

as  by-laws  required,    it   was   invalid    (Mich.)  276 

Under  by-laws  affirmative  action  was  necessary  to  suspend  member  for 

payment   of   A    CCal.)   287 

Under  reserve  power  of  amendment  society  may  increase  rates,  not- 
withstanding by-law   that  they  should  remain  the  same 

(U.  8.  S.  C.)   284 

Where  check  was  sent  as  payment  and  not  for  reinstatement  and  was 

accepted  by  society  there  was  waiver  of  delay (la.)   300 

Receipt  of  assessments  after  due  date  without  objection  waives  for- 
feiture     (la.)   301 

Officers  of  local  lodge  are  agents  of  society  for  collection  of  A  not- 
withstanding by-laws  to   contrary (la.)   301 

Excessive  A   collected   by   benefit  society  will   be  deemed   a  trust   fund 

for  members  paying  same    (N.  J.)   307 

Burden  rested  on  plaintiff  to  show  existence  of  surplus  fund  available 

for  payment  of  A    (Pa.)   813 

There  could  be  no  estoppel  because  of  issuance  of  certificate  admitting 
existence  of  surplus  fund  without  showing  that  insured  relied 
thereon (Pa.)  818 

ASSB8fiM£NT  COMPAl>^. 

[See  Fraternal  Benefit  Orders;  Mutual  Company.] 

Foreign  A  Is  subject  to  premium  tax  provided  for  in  Ky.   St (Ky.)   123 

VVh<^re  flxetl  premiums  were  collected  and  a  fixed  amount  was  pay- 
able  at   death,   contract   was  on   old    line   plan (Mo.)   184 

Missouri  law  levying  premium  tax  on  foreign  companies  is  Inappli- 
cable   to    A    (Mo.)   184 

ASSBTS. 

[See  Bankruptcy;  Corporations;  Insolvency.] 

ASSIGNMENT. 

[See  Qift;  Policy.] 

By    consenting    to    A    new    contract    is    effected    between    insurer    and 

assignee (Mass.)       1 

An   A  not  made  until   after   loss,   although   previously   dated,    will    not 

avoid  recovery   (la.)     62 

In  action  for  damages  for  failure  to  transfer  policy,  vendee  may  re- 
cover what   could    have   been    realized   on    policy (Ala.)     88 

Vendee's  damages  arising  out  of   failure   of  vendor   to   transfer   policy 

cannot  be  scaled  down  under  pro  rata  clause (Ala.)     89 

Execution  of  bill  of  sale  us  security  was  not   A  of  property ....  (Minn.)      93 

Where  policy  had  previously  been  assigned,   trustee  in   bankruptcy  had 

no  Interest (S.  D.)     99 

A  for  benefit  of  creditors  is  a  change  in  Interest (S.  D.)   107 

A,    which    was   not   endorsed   on    policy    as   by-laws    required,    was   not 

binding  on  company   (Mich.)   116-b 

Policy  of  fire  Insurance  may  be  pledged  or  assigned  orally. ..  .(N.  D.)   118-d 

A  of  policy  as  security  within  four  months  from  act  of  bankruptcy 
Is  not  an  unlawful  preference,  where  it  had  previously  been 
pledged  to  assignee    (N.    D.)   119-e 
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Assignee  held  obliged   to  prove  insurable  interest (Ohio)    122.    (Ky.)   181 

No  person  other  than  thoae  designated  in  policy  can  assign  or  sur- 
render it  and  in  such  cases  all  parties  affected  must  Join (La.)   148 

Insured's    -widow    may    testify   as    to    agreement    between    her    husband 

and  assignee    (N.   C.)   154 

Burden   is  on   defendant,    in   action   by   assignee,    to   show   that   A    was 

obtained  by  fraud    (N.   a)  15S 

Pollry  may  be  assigned  to  one  having  no  insurable  interest (N.   Y.)    170 

Policy    of    lir»;    insuranee    is    aaslsnable    like    any   other   chose    in    action 

(N.  Y.)    170 

Beneflciary    having   share    in    moneys    advanced    on    security    of   policy 

will  be  estopped  from  denying  validity  of  A (N.   Y.)   170 

A  by  insured  in  consideration  of  money  advanced  is  binding  on  in- 
sured     (N.    Y.)   170 

Person  who  advanced  funds  to  insured  and  took  A  of  policy  is  "equit- 
ably entitled  to  payment"  within  Facility  of  Payment  Clause 

(N.    Y.)   170 

Inquiry    by    company   in   proof    blank   as   to   whether  claimant    held    A 

could  be  considered  as  showing  that  policy  was  assignable. (N.   Y.)   170 

Provision    for    forfeiture    If    policy    be    assigned,    while    subjecting    the 

policy  to  forfeiture  did  not  affect  the  A (N.  Y.)   170 

Where    insurer    accepted    premiums    from    assignee    there    was    waiver 

of  provision  that  policy  would  be  vo<d  if  assigned (N.  Y.)   ISO 

Execution  of  order  by  insured  directlng^  proceeds  to  be  paid  to  cer- 
tain person  together  with  delivery  of  policy  effects  a  full  A.(N.  Y.)   180 

Execution  of  order  by  insured  directing  proceeds  to  be  paid  to  cer- 
tain person  held  insufficient  to  vest  title  in  such  person (N.  Y.)   180 

Validity  of  policy  in  hands  of  assignee  is  to  be  determined  only  by 
obligations  existing  between  parties  prior  to  issuance  of  policy 
.' (Ky.)   181 

Death  of  assignee  does  not  restore  title  of  policy  to  insured. ..  .(Okla.)   194 

Unconditional   A  divests  insured  of  all  rights   In   policy (Okla.)   194 

Possession  of  policy  by  assignee  raises  presumption  of  delivery. .  (Okla.)   194 

By    obtaining   Judgment    on    note,    assignee    of    policy    to    secure   same 

Is  not  deprived  of  right   to   foreclose,  lien (Mo.)   200 

In  suit  to  foreclose  lien  on  policy,  insurer  is  not  necessary  party..  (Mo.)   200 

A   of   policy   as   security    does   not    relieve    assured    from    obligation    to 

pay    premiums    <Mo.)   200 

Assignee,  on  failure  of  assured  to  pay  further  premiums,  may  sur- 
render the  policy (Mo.)  200 

Lien  on  policy  to  secure   debt   remains  alive  so   long  bb  debt  is   kept 

alive   (Mo.)  200 

An  undelivered   A   is   insufficient  to   pass  Interest  to  intended   assignee 

(N.   J.)    210 

Person  making  advances  entitled  to  fund  even  though  change  of 
beneficiaries  in  his  favor  was  not  made  according  to  by-laws.... 
(Kan.)   278 

Where  plaintiff  claimed   as  assignee  of  original   beneflciary,    failure   to 

make  such  beneflciary  a  party  was  not  subject  to  objection.  (Tex.)   803 

Assignee    held    entitled    to    sue    either    members    of    society    or    officer 

thereof (N.  Y.)   316 

Assignee  has  no  greater  rights  than  assignor   (Miss.)  339 

Policy    having  never   been    accepted    by    insured    his   assignee   warn   not 

entitled   to    recover    (Miss.)   889 

Distribution    of    proceeds    where    assignee    of    policy    raised    amounts 

of  notes   held  by    him (Mass.)   393 

Where    there    has    been    an    A    of    policy    to    wife.    Insured's    trustee    in 

bankruptcy   has  no   Interest (U.   S.   D.   C.)   415 

That    name    of    corporation    had    been    stricken    from    public    rolls   did 

not    render  A   Incorporate   name    Invalid (Wash.)    418 

Where  claim  against  wrong-doer  was  aslgned  to  Insurer,   a  subsequent 

release  to  assignor  would  not  prejudice  Insurer (N.   Y.)   459 

There  is  no  liability  on  part  of  insurer  to  corporation  to  which  in- 
sured had  transferred  sssets   (N.  J.)   469 

ATTACHMENT. 

[See  Garnishment;  Statutes.] 

ATTORNEYS  ANB  ATTORNEY'S  FEES. 

[See  Measure  of  Recovery:  Penalty;  Statutes.] 

Sufficiency  of  compallnt  In  action  against  A  for  negligence  in  defendtng^ 

action  against  assured  under  liability  policy (U,   S.   C.   C.   A.)    452 

Aceplance    by     A     of    amount     left     by     insured    employe    with    insurer 

would  not  prevent  recovery   of  rea.sonable  fee (Mo.)   454 
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AUTOMOBHiE  INSUBANCS. 

[See  Policy.] 

Where    automobile    up-set    by    reason    of    fast    driving    and    skidding 

there   was   no   collision    (Wash.)   409 

Insurer   on   payment   of  loss   on   automobile   Is   entitled    to   subrogation 

against    wrong-doer (Mass.)  423 

Chauffeur  should   have  been  allowed   to  testify  that  collision   was   due 

to  defect  In  steering  gear (N.  Y.)  426 

Where  contract  '  for  payment  for  repairs  is  contingent  upon  collec- 
tion of  Insurance,   repair  man  had  no  lien (N.    Y.)   432 

Where  person  In  charge  of  car  simply  drove  same  to  his  home  for 
personal  purpose,  without  any  criminal  intent,  there  was  no  theft 
(Wash.)   440 

Refusal  of  assured  to  set  up  certain  defenses  would  not  prevent  re- 
covery on  automobile  policy   (Ky. )   445 

Where  insured  refuses  to   co-operate   with   insurer  In  defending  action 

there  could   be   no  recovery   on  policy (Ky.)  446 

Refusal  of  Insurer  to  permit  Insured  to  settle  claim  would  not  render 

insurer  liable  for  damages    (N.   Y.)   465 

Promise  of  officer  to  hold   insured  harmless  from  Judgment  In   excess 

of  policy  was  not  binding  on  company (Pa.)   466 

Acts  of  Insured   considered  and   held   that   they   did   not   constitute   an 

interference    in    negotiations    for   compromise. (Wash.)   464 

Where  applicant  accepts  policy  In  form  different  from  that  desired 
and  retains  same  without  objection  his  rights  were  measured 
thereby (Cal.)  466 

By  paying  collision  loss  to  avoid  controversy  company  would  not  be 
'  estopped   from   subsequently   denying   the   policy   extended   to  such 

(Cal.)   466 


AUTOFSr. 

[See  Accident  Insurance.] 

Request  to   withhold  burial  was  not  sufficient  as  a  demand   for  an   A 

(Ky.)   329 

It   must    appear   that    disinterment    would    reveal    something    beneficial 

to  company  to  entitle  It  to  exhume  body (Tex.)   371 

Exhumation  will  not  be  permitted  In  absence  of  showing  of  reason- 
able probability  that  an  A  will  determine  cause  of  death. ...  (Ky.)   329 

Right  of  A   does  not  carry  with   it  right  of  disinterment  weeks  after 

burial    (Tex.)   371 

BAII.be  Aia>  BAILOB. 

[See  Warehouseman.] 

BANKBUPTCY. 

[See  Statutes.] 

Where  policy  had  previously  been  assigned,  trustee  in  B  had  no  in- 
terest     (S.    D.)     99 

Assignment  of  policy  as  security  within  four  months  from  act  of  B 
is  not  an  unlawful  preference,  where  It  had  previously  been  pledged 
to   assignee    (N.    D.)  119-e 

Policy    payable    to    wife,    not    being    subject    to    claims    of    creditors, 

does  not  pass  to  trustee (U.  8.  D.  C.)   164,  211,  416 

Provision  of  Bankrupt  Act  for  payment  of  surrender  value  to  trustee 
relates  to  policies  to  which  bankrupt  has  title,  and  not  to  those 
In  which  wife  Is  named  beneficiary (U.  8.  D.  C.)  164 

Where  wife  was  beneficiary  and  had  paid  premiums  on  policy  it  was 
no  part  of  bankrupt's  estate  notwithstanding  provision  authorizing 
change  of  beneficiaries (U.  S.  C.  C.  A.)   180 

Where  policy  reserved  right  to  Insured  to  change  beneficiary  it  passed 

to  his  trustee   (U.   S.  D.  C.)  186 

Company  having  paid  proceeds  to  beneficiary  there  could  be  no  re- 
covery against  it  by  trustee  In  B (Pa.)  211 

Where  there  has  been  an  assignment  of  policy  to  wife,  insured's  trustee 

In  B  has  no  interest (U.   S.   D.   C.)   416 

Right  of  changing  beneficiaries  passes  to  trustee  In  B....(U.  S.  D.  C.)  416 

Wife,  where  insured  Is  declared  bankrupt,  has  right  to  insist  upon  her 

claim  being  passed  upon  in  plenary  action (U.   S.   D.   C.)  416 

Liability  company,  upon  judgment  being  rendered  in  favor  of  employe, 

cannot  set-off  claims  against   bankrupt   employer (Minn.)   419 
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BENEVICIABT. 

[See  Fraternal  Benefit  Orders;  Insurable  Interest.] 

Insured   niav  insure  his  own  life  for  benefit  of  one  having  no  insurable 

Interest    (Ky.)    120.    (Ala.)   127 

"LeRul   representative"   has  reference  to  next  of  kin.   and  not  insured's 

administrator    (N.    Y.)   120 

He  vocation    of    designation    of    wife    as    B,    without    her    consent,    held 

invalid    under   Wis,    St.    . . .  / (Wis.)   122 

Assignee  held  obliged  to  prove  Insurable  interest (Ohio)   122.  (Ky.)   ISl 

MisdtuteintiK    oi    relationship    of     B    held    immaterial    under    Ala.    Code 

(Ala.)   127 

Endorsement  of  change  of  B  held  condition  precedent (Ga.)   129 

Annotation — Insurance   on    life   of   ofllcer  of   corporation    for  benefit    of 

the  corporation IM 

Where  policy  was  payable  to  business  partner  to  secure  certain  advances 

which  had  been  paid,  partner  had  no  further  interest (Pa.)   140 

Payment    under    Facility    of    Payment    Clause    terminates    liability    of 

company  ((3hio)   142 

On  divorce  B  is  entitled  to  reimbursement  for  premiums  paid  by  her 

(Ky.)    146,    (Tex.)   286 

B,  on  divorce,  loses  right  to  insurance  proceeds  even  though  premiums 

were    paid    by    her    (Ky.)145 

It  will   be   assumed   that   B  accepted   policy (La.)   148 

Settlement  or  surrender  made  without  consent  of  B  was  not  bind- 
ing   oa    her" (I-a.)   148 

Annotation — Right  of  B  or  assignee  where  provisions  as  to  change  of 

B  were  not  complied  with 150 

Upon  divorce  B  is  divested  of  all   interest  in   policy 

(Ky.)    164.    (Tex,)   204,    (Neb.)   271,   (Tex.)   285 

Where  policy  was  payable,  after  death  of  B  named,  to  insured's  estate, 

he  had  such  a  reversonary  interest  as  he  could  pass  by  will..(R.  I.)   163 

Wis.   St.   relating  to  policy   in   favor   of  wife  does  not  prevent   insured 

from  changing  B   (Wis.)   169 

Option  contained   in   Facility  of  Payment  Clause  could   be  exercised   by 

company  only  where  insured  had  failed  to  make  choice.  —  (N.  Y.)   170 

Person  who  advanced  funds  to  Insured  and  took  assignment  of  policy 
is  "equitably  entitled  to  payment"  within  Facility  of  Payment 
CTause    (N.    Y.)   170 

Decree  of  divorce  does  not  deprive  B  of  right  to  proceeds (Wia)   178 

Where  trustee  of  infant  is  named  B  he  is  proper  party  to  sue (Neb.)   178 

B   has   such    an    interest    as    that  she   may    not    be   deposed    except    by 

pursuing  policy (Wis.)   178.   257,    (Ark.)    192.   (S.  C.)   212 

Creditor  to  extent  of  debt  has  insurable  interest  In  life  of  debtor.  (Ky.)   181 

One  having  no  insurable   interest  cannot  be  named  B (Ky.)   181 

Aunt,     because    of    relationship    alone,     has    no    Insurable     interest    in 

life    of    nephew    (Ky.)   181 

Aunt,  who  had  cared  for  Insured,  could  recover  under  Industrial  policy 

(Ky.)   181 

Interest  of   B   Is  not  such  that   it  remains  unaffected   by  execution   of 

note  to  extend  time  of  payment  of  premium (Tex.)   18S 

Where  policy  was  payable  to  Insured's  wife,  and  upon  her  death  to 
their  children,  where  the  w^Ife  died,  the  Interest  of  the  child  sub- 
sequently  dying   passed    to   the    survivors (Ky.)  185 

Where  contract  was  with  insured's  wife,  children,  who  were  to  receive 

proceeds  In  case  of  prior  death  of  wife,  took  vested  interests. .  (Ky.)   186 

Option    contained    in    policy    are    personal    to    insured    and    cannot    be 

exercised   by   B  after   insured's  death (Pa.)  191 

Averments    of    bill    of    interpleader    held    sufllclent    to    entitle    insurer 

to  order  of  Interpleader (N.   Y.)   198 

On    death    of   designated    B    under    Industrial    policy    proceeds    pass    to 

insured's   estate    (N.    Y.)   208 

Facility  of  payment  clause  is  only  for  protection  of  company  and 
does  not  make  monies  paid  property  of  person  to  whom  paid 
(N.   Y.)   208 

After  death  of  insured,  rights  of  B  could  not  be  changed  by  at- 
tempted rescission    (Pa.)   209 

Testimony  of  insured  subsequent  to  issuance  of  policy  held  inad- 
missible against   B    (Pa.)  210 

Company    having    paid    proceeds    to    B    there    could    be    no    recovery 

against  it   by   trustee  in   bankruptcy (Pa.)   211 

Where    benefits   were    payable    to    "widow"    or    failing   such    widow    to 

decedent's   children,    husband    or   member   could   not   recover. .  (Pa.)   228 
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Informal  writing  signed  by  insured  held  good  as  a  testamentary  de- 
signation  (Pa.)   229 

Irregularity  of  designation   is  waived  by   payment  of  money  to  stalce- 

holdeni    (Pa.)   229 

Divorcee   upon    re-marriage    may    recover    as   wife   of   second    husband, 

notwithstanding  waiting  period  had  not  elapsed (Vt.)   236 

That   B  murdered   insured   is  condition  subsequent   to   be   pleaded   and 

proved   by   insured    (Vt.)   236 

B  In  mutual  benefit  certificate  has  no  vested  Interest ( Mass. ) 

239.    (Ohio)    244,    250,    (S.    D.)    265.    (Miss.)    272.    (Cal.)    286.    (Conn.)    290 

No  trust  attaches  to  fund  in  hands  of  last  named  B  because  of  ante- 
nuptial agreement  between  Insured  and  his  wife,  in  absence  of 
knowledge    of    last    named    B (Mass.)   240 

Reorganisation   of  society   under   which   B   were  limited,   did   not   affect 

existing    contracts     (Ohio)   244 

\Vh«  re  poiicy  payable  to  widow  and  children.  Ihey.  rather  than  in- 
sured's  administration    is   proper   party (N.    Y.)   246 

Person    designated    as    "wife"    although    not    such    in    fact    and    even 

though   insured  had  lawful  wife,   is  entitled  to  proceeds (N.   Y.)   247 

That  new  plan  did  not  become  effective  until  later  day  did  not  post- 
pone  change  of  designation  until   that   time (Okla.)   249 

Reorganization,    under   which    B   were    limited   did    not   affect   previous 

designation (Ohio)  250 

Failure    of    society    to    perform    ministerial    acts    of    recording    change 

would  not  defeat  rights  of  new   designee (Okla.)   25b 

Member  of  reorganized  society  may  change  B  to  conform  to  restric- 
tive provislonjs   of   new  organization (Ohio)   250 

Where   insured   had  done  all   that   he   could   do   to   effect   change   of   B 

new  designee  is  entitled  to  fund (la.)   252,   (Ark.)   300 

Amendment    regulating   distribution    of    proceeds    in    case    of    death    of 

original   B   held   within   reserved   power  of  amendment (Wis.)   258 

Knowledge  of  ofllcer  of  local  lodge  of  acts  of  insured  with  reference 
to  change  of  B  could  not  be  relied  upon  as  a  waiver  of  provi- 
sions  of   b^-Iaws    (Wis.)   258 

Where  company  was  sued  in  two  states  by  rival  claimants  it  was 
entitled  to  an  order  of  interpleader  and  an  Injunction  against 
prosecution  of  one  of  suits (Minn.)   259 

Original  B  has  no  such  vested  interest  as  will  prevent  change  of  desig- 
nation by  insured    (D.    C.)   261 

Where   it   is  proper   to   make   benefits   payable   to   a    "legatee"    insured 

could   designate  his  fiancee  as   B (S.    D.)   264 

Society   having  issued   certificate   in  favor  of  fiancee   could  not  say  the 

contract   was   ultra   vires    (S.    D. )   265 

Where  assessments  were  advanced  on  express  terms  of  reimburse- 
ment person  making  such  advancements  was  entitled  to  recover 
to  that    extent    (Mass.)  268 

On  death  of  original  B,  proceeds  were  payable  as  provided  in  by- 
laws notwithstanding  insured's  parol  agreement  to  contrary.  (Mass.)   268 

Act    of    company    In    tiling    interpleader    does    not    prejudice    rights    of 

either  claimant    (Neb.)    271.   (Pa.)   295 

On  death  of  original  B  fund  will  be  divided   between   those  named   in 

by-laws (Miss.)   272 

Objection    that    new    policy   was   not    issued    to   new   designee    could    be 

availed  of  only  by  society   (Miss.)   276 

Marriage   of   Insured    and    birth    of    child    did    not   effect    change    of    B 

(Mich.)   276 

Ineligibility  of  new  B  does  not  enlarge  rights  of  original  B (Miss.)   277 

Rights    under    benefits    certificate    rest    upon    contract    in    absence    of 

equitable    considerations     (Kan.)   278 

Person   making   advances   entitled    to   fund   even    though    change    of   B 

in  his  favor  was  not  made  according  to  by-laws (Kan.)   278 

Where  policy  was  delivered  by  husband  to  wife  as  a  wedding  present 

she  had  a  vested  interest   In  it    (D.   C.)   280 

Member  of  benefit  society  during  life   time  may   change   B.   subject   to 

limitations    by    by-laws (Conn. )   280 

Upon  death   of  member  of  benefit  society  no   right   to  funeral   benefits 

passes  to  his  estate    (Conn.)   280 

Where  by-laws  authorize  designation  of  "legal  heirs,"  it  was  proper  to 

name  sister  as  B    (Conn. )   280 

"As  named  in  his  application"  did  not  limit  designation  to  person  so 
named    (Conn.)  281 
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That  notice  of  clf»iRnation  was  not  given  to  society  until  after  In- 
8ur<'d'8  deaili  was  immatirial  where  there  were  no  by-laws  on 
subject    (Conn.)   281 

Where    person    is    designated    as    B    to    all    benefits    he    is    entitled    to 

those  from  local  as  well  as  parent  body (Conn.)   281 

Where  fund  la  paid  into  court  it  will  be  disposed  of  on  equitable 
grounds  although  legal  rights  of  one  claimant  are  superior  to 
those  of  the  other   (N.  J.)   282 

Evidence    held    insufliclent    to    sustain    claim    that    insured    had    made 

false  affidavit  as  to  loss  of  policies  to  obtain  change  of  B (N.  J.)   2S1 

Evidence  considered  and  held  insufficient  to  show  that  moneya  were 
advanced  on  faith  of  policy  so  aa  to  give  claimant  superior  equity 
to    that   of  new   B    (N.    J.)   282 

"Person    dependent    upon    the    member"    would    not    include    unlawful 

wife   (N.  C.)   282 

Member,    on   being   divorced,    could    revoke   designation   of   former   wife 

as  B  without  her  consent   (Wis.)   282 

On  divorce  of  B   benefits  become  payable  to  insured's  children. .  (Tex.)   285 

Original  designation  may  be  revoked  in  absence  of  by-laws  to  con- 
trary   (Cal. )   286 

Member  of  benefit  society  cannot  by  will,  divert  proceedings  to  in- 
eligible  persons   (Tex.)   2S5 

vAVhere  by-laws  do  not  limit  persons  who  may  be  made  B,  insured  may 

designate  whomsoever  he  pleases  even  though  not  relatives. .  (Cal.)   286 

Where  insured  has  right  of  changing  B  original  designee  has  no  vested 

interest (Mo.)    287.    (Mich.)    288.    (Ark.)    293,    (Me.)    327.    (Md.)   348 

Promise  by  B  to  pay  proceeds,   in  excess  of  certain  amount,   to  insured 

widow,    created    trust    In    her   favor (Mo.)   287 

Where    insured,    on    receiving   new   certificate,    signed    same    he    thereby 

ratified    change    as    made    therein (Mich.)   288 

"Bequeathments  will  be  paid  to  the  B — or  to  the  local  representative 

of  such   B"    construed    (Conn.)   290 

Member   of  benefit   society   has   no   such   interest   in   fund   as  passes    to 

his  estate    (Conn.)   280 

W^here  insured's  widow  was  never  designated  as  B  she  was  not  en- 
titled to  fund  on  death  of  original  B (Conn.)   290 

Where  original   B  died  and   no  new   B  was  designated  fund  passes  to 

insured's     estate     (Conn. )   290 

Upon  death  of  member  payment  was  properly  made  to  widow  not- 
withstanding insured's  request  for  payment  to  a  relative  who 
was  not  dependent  on  him (N.   H.)   291 

It    will    be   presumed   that    husband    and   wife    were   living   together   at 

the    time    of    his    death    (Del.)   291 

Where  name  of  new  B  had  not  been  inserted  in  policy  original  designee 

was    entitled    to    fund     (Ark.)   293 

.Vnnotation — Rights  of  prior  B  where  insured  was  mentally  incom- 
petent or  where  change  was  accomplished  by  fraud  or  undue  in- 
fluence      294 

Member   has    no    interest    in    benefits  except    as   given   him    by    by-laws 

(Pa.)   295 

On  death   of  original   B   fund   became   payable   to   Insured   next  of   kin 

(Pa.)   29& 

Where  there  was  evidence  tending  to  show  that  insured  died  the  day 
he  disappeared  the  proceedings  belong  to  heirs  of  B  who  subse- 
quently died   (Cal.)      296 

Where  B  has  no  vested  interest  declarations  of  insured  are  admis- 
sible     (Mo.)   298.    (Me.)    327.   (Md.)   348 

Change  of   B   to  one   not    within   clasi   named   by   by-laws   was   without 

effect (S.   C.)   302 

Where  plaintiff  claimed  proceeds  as  heir  of  original  beneficiary  com- 
plaint should  have  averred  that  such  B  died  intestate,  etc.   ..(Tex.)   303 

"Legal    representatives"    Is   not   used    in    sense   of   heirs,    and   proceeds 

passed  to  estate  of  member   (Mo.)   306 

B    in    benefit    certificate    has   no    vested    interest    even    though    by-laws 

require  his  assent  to  change  of  designation (Pa.)   308 

Society  having  issued  certificate  in  favor  of  one  having  no  insurable 
Interest  will  be  estopped  from  denying  right  of  such  person  to 
recover (Pa.)   308 

Statutory  regulation  of  classes  that  may  be  designated  does  not  pre- 
vent  application    of   equitable   principles    (Pa.)  308 

B  of  trust  held  entitled  to  proceed  to  collect  benefits (Pa.)  309 

Society  may  waive  laws  relating  to  change  of  B (Pa.)  308 


Digiti 


zed  by  Google 


1»1€.]  INDEX  TO  DIGEST,  VOL  XXIX.  495 

Upon   the   issuance  of   certificate  In   favor   of   new   B   rlglits   of   original 

B  ceaae    .' (Pa. )   308 

Admitted   change   of   B  which   was   not  made   in   pursuance   of   by-laws 

was    insufficient   to   divest   original   B (Ga.)   310 

B  has  no  interest  that  would  pass  to  her  heirs  on  her  death  preceding 

death  of  insured (X.  Y. )    312 

Under   supplement    insuring   B    duty    of   paying    assessments    rested    on 

insured  rather  than   B    (Pa.)  311 

Insuring  B   is  a  life   contract,   and   only   such   by-laws  as  are   attached 

enter   into   contract    (Pa. )   311 

Ante-nuptlal    contract    under    which    Intended    w^ife    was    made    B    was  • 
taken    out    of    Statute    of    frauds    by    subsequent    marriage    of    par- 
ties   (Cal.)  311 

That  insured  was^  fatally  HI  at  time  of  designation  would  not  invali- 
date it   (Ohio)   812 

Where  payment  has  been  made  to  unauthorized  B,  such  B  holds  pro- 
ceeds in   trust  for  proper  B (Cal.)   312 

Where  assessments  were  paid  by  original  B  he  was  entitled  to  re- 
imbursement     (Ohio)   S12 

Where  change  of  B  is  made  in  pursuance  of  by-law  it  Is  valid. : (Ohio)   318 

By-law  providing  that  change  of  B  should  not  be  effective  until  en- 
dorsement   thereof    held    invalid    under   Iowa    law (Cal.)   314 

Where    insured    had    done    all    he    could    do    to    effect    a    change    of    B 

equity   will  deem   same   complete (Cal.)   814 

Where  original   endorsement  of  change  of  B   was  flled  with   insurer  It 

was  equally  effective  as  file  of  copy   (Cal.)   314 

Where    B    has   vested    interest    admissions   of    insured    are    Inadmissible 

against    her    : (Me. )   828 

Misstatements   as   to    name    and    relationship   of   B    invalidate    contract 

(111.)   330 

Misstatement  of  relationship  of  B  is  immaterial  where  person  de- 
signated was  an  authorized  B   (N.   Y.)   888 

B   supplement  attached   to  policy   ia  part  of   contract   even   though   not 

■isned   (Pa.)   350 

Trustee    in    bankruptcy    has    no    claim    on    proceeds    of    policy    payable 

to  wife,  under  Pa.  law   (U.  S.  D.  C.)  416 

Where    there    has    been    an    assignment    of    policy    to    wife,    insured's 

trustee  in  bankruptcy  has  no  interest (U.   &  D.  C.)  415 

Right  of  changing  B  passes  to  trustee  in  bankruptcy (U.   S.   D.   C.)  415 

buxs  ani>  notes. 

[See   Premiums.] 

"Subsequent  payments  shall  not  be  deducted  from  the  loss"  was  ambig- 
uous so  as  to  authorize  admission  of  patrol  testimony (Ia.)     62 

It  was  not  necessary  for  insured  to  show  that  agent  had  authority  to 
make  representations  where  payment  of  note  was  resisted  on  ground 
of  fraud    (Ia. )     62 

"Subsequent  payments  shall  not  be  deducted  from  loss"  will  be  con- 
strued BM  meaning  that  no  installments  were  payable  after  loss 
(Ia.)     68 

Reinsurer,  suing  on  premium  note,   has  burden  of  proving  that  it  was 

a  holder  in  due  course (Ia.)     63 

Where   insured    conveyed   property,    by    which   act   policy    became   void, 

there  was  no  liability  for  further  installments  on  premium  N.dnd.)     61 

N  given  to  cover  commuted  premium  Is  supported  by  sufficient  con- 
sideration     (N.    C.)   12« 

Burden  rested  on  plaintiff  to  show  that  loan  N  was  without  con- 
sideration     (N.    C.)  126 

Having  failed  to  take  steps  to  annul  policy  on  account  of  alleged  fraud 

insured  was  liable  on  premium  N (Tex.)   127 

Where  company,  after  maturity  of  premium  N  retains  It.  it  will  be 
charged  with  having  treated  N  as  an  indebtedness  against  policy 
(Ky.)  184 

Where  company  had  received  net  from  agent  it  could  not   Insist  that 

premiums  had  not  been  paid   (Ark.)  145 

The  execution  of  a  N  merely  extends   time   for  payment   of   premium 

(Fla.)  146 

Where  premium  N  was  not  paid  at  maturity  and  insured  stated  that 
he  did  not  intend  to  pay  it  there  could  be  no  recovery  by  bene- 
ficiary  (Fla.)  147 

Non-payment    of    extension    N    forfeits    insurance 

(Ore.)    166.    (Ga.)    196.    (Kan.)   203 
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Acceptance  of  N  "as  settlement  of  your  premium"  would  not  pre- 
vent   forfeiture  for  non-payment  of  N  at  maturity (Tex.)   182 

Evidence  held  insufficient  to  show  extension  of  time  for  payment  of  N 

(Tex.)   182 

Interest  of  beneficiary  is  not  such  that  it  remains  unaffected  by  execu- 
tion of  N  to  extend  time  of  payment  of  premium (Tex.)   183 

N  payable  to  asent  and  by  him  delivered  to  company  belongs  to  com- 
pany so  that  wtiere  insured  fails  to  pay  same  at  maturity  policy 
lapses (Kan. )   203 

Where    risk   was   destroyed    before   delivery    of   policy   premium    N    was 

void  for  want  of  consideration    (Okla.)   417 

Insurer,    which    accepted    N    in   payment   of   slock   In  violation   of  law, 

held   liable   as   endorser   thereof ' (Tex.)   429 

That    mort^aRe    required    mortffagor    to    maintain    insurance    would    not 

destroy  negotiability  of  N (la. )   471 

BILL  OF  DISCOVERY. 

[See  Pleading;  Practice.] 

BINDING  SUP. 

[See  Contract;   Policy.] 

t'ontiaet  is  complete  wiien  B  is  signed  and  delivered (U.  S.  C.  C  A.)      43 

Where   insured    relied    upon    B    and    did    not    otherwise    protect    herself. 

this    change    In    condition    furnished    good    consideration 

(U.  8.   r.   C.   A.)      «7 

Where    binding    receipt    obligated    insured    to    pay    regular   pfemium    of 

policy    to    be    issued    there    was   sufficient    consideration    to    support 

contract    (T.   S.   C.   C.   A.)      67 

Approval  of  application  at  Increased  age  shows  that  company  regarded 

applicant   as  insurable   risk   within   meaning  of   B (Mo.)    1S9 

BOARD  OF  HRE  I'NDERVIItlTBRS. 

[See  Combination;   Rates;   Rate   Association;   Statutes.] 

BODILY  INFIRMITY. 

[See   Accident   Insurance;   Policy.] 

BOND. 

[Set*  Agent;   Fidelity   Insurance;   Principal  and  Surety.] 

BROKER. 

[See  Agent.] 

B    undertaking    to    procure    insurance    is    bound    to    exercise    reasonable 

diligence  and  to  notify  principal  of  inability  to  procure  same.  (Kan.)      24 

That   insured's  agent    had   agreed   to  pay   premiums  did   not   relieve   in-  ■ 
sured  from  liability  therefor  to  issuing  agents (N.  Y.)      32 

B   may    bear   such    relationship    to   an    insurer    as    to    be    its   agent    for 

collection  of  premium.s ; (N.  Y.)      62 

B   soliciting    insurance,    is   agent   of   insured,    and    insured    is   bound    by 

statements    made    by    him    in    application (N.    Y.)      82 

N.  Y.  law  defining  agents  was  intended  to  regulate  Insurance  business 
and  not  to  establish  relationship  between  applicants  and  insurers 
(N.   Y.)      82 

Knowledge   of   B.   acquired   in  soliciting  application.   Is  not   imputed   to 

Insurer   (N.  Y.)      82 

Law  relating  to  licensing  of  Insurance  B  is  not  unconstitutional.  .(S.  C.)      99 

Knowledge  of  B  is  imputed  to  company  though  not  in  fact  com- 
municated to  it , . .  (Ind.)   109 

Where  insured  directed  agent  to  look  after  her  insurance  she  there- 
by made  him  her  agent   ; . .  (Cal.)   117-c 

Clerk,  receiving  ii  salary,  whose  duties  require  him  to  solicit  busi- 
ness,  is  an  insurance   B  within   Md.   law (Md.)   413 

Solicitor   receiving   commissions   on    business   which    he    produces    is   an 

"Insurance    B"    within   Md.    law (Md.)   413 

Clerk    in    office    of    B    while    acting   under    instructions    of    employer    Is 

not  an  "insurance  B"  within  Md.  law (Md.)   413 

The    act    of    an    employe    in    soliciting    a    renewal    constitutes    him    an 

"Insurance    B"     (Md.)    414 

Act    of    party    In    terminating    contract    for   placing    insurance    without 

giving  broker  reasonable  time  constituted   breach  of  contract 

(U.  a  D.  C.)   420 

B  held  not  negligent  In  delaying  action  until  he  had  received  In- 
structions as  to  number,  amount  and  form  of  policies.  (U.  S.  D.  C.)   420 
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Agreement  to  extend  time  of  payment  furnished  sufficient  considera- 
tion flowing  from  B  to  support  contract  for  placing  insurance 
(U.    S.    D.    C.)   421 

Right  of  B  to  commission  is  not  defeated  because  he  advised  appli- 
cant to  raise  price  that  it  would  pay  and  underwriters  to  lessen 
their  price    (U.   S.    D.   C.)   421 

Where    contract    for    placing    Insurance    was    partly    executed,    statute 

of  frauds  did   not   apply (LT.    S.    D.    C.)    421 

Contract    for    placing    insurance    "for    the    next    two    years"    is    within 

the  statute  of  frauds (U.   S.    D.   C.)    421 

Where  contract  with  B  was  terminated  without  giving  him  reason- 
able lime   to  place   Insurance  B  could  recover (LJ.   S.   D.   C.)   422 

BUELDINO  CONTRACT. 

[See  Indemnity  Insurance;   Principal  &  Surety.] 
Surt'ty   company   on   contractor's   bond    may   not   insist   that   percentage 

of   contract    be    withheld    (Kan.)   391 

Surety    on    contractor's    bond    is    not    released    because    of    alterations 

in   plans    (Kan.)   392 

Measure    of    recovery    by   owner    on    default    of    contractor (Kan.)   392 

Failure  to  furnish  notaty's  cerllflcate  was  material  element  of  B.(N.   V.)    416 
JSurety  on  contractor's  bond   held   liable   for  expense  In  completing  con- 
tract   in  excess  of   contract   price (N.    Y.)    426 

Provision    for   commencement    of   action    "within    six    months   after    the 

completion    of    the    work"     has    no    application     where    work    was 

abandoned    (N.    Y.)   427 

On   abandonment   by   contractor   no   duty   rested    on   ow^ner   to   complete 

woPK  as  condition  precedent  to   recovery   of  damages (N.    Y.)    427 

Making  of   new    contract   did   not   extinguish    right   of   plalntlfT   against 

surety    for   breach    of  original    contract (N,    Y.)   427 

i^uroty  is  not  responsible  for  charges  voluntarily  assumed  on  default  of 

contractor ( Tex. )    430 

Bond    securing    performance    of    construction    contract    did    not    cover 

liability  for  damages   to  injured  employes (X.   C.)    437 

Bond  securing  performance  of  B  does  not  inure  to  benefit  of  material 

men (111.)    4  44 

BURDEN    OF   PROOF. 

[S«e  li.v.aence;  Pleading.] 
B    is   on    insurer    to    prove    fraud 

(Me.)   19.    (U.   S.  C.   C.   A.)    43,   (N.    Y.)    94,    (N.   C.)    165 

Where  execution  of  contract   Is  denied  under  oath.   B  rests  on   plaintiff 

to   prove   its   execution    (Okla.)      27 

Reinsurer,   suing  on  premium  note,   has  burden  of  proving   that   It   was 

a    holder    in    due    course     (la, )     63 

Burden   is   on   insured   to   show   value   of  personal    property   at    time   of 

loss,    notwithstanding  valued   policy   provision (Mo.)      95 

Insurer  need  prove  defense  of  arson  only  by  preponderance  of  evidence 

(Mo.)     95 

Burden   of  showing  waiver  of   forfeiture  because   of  other   insurance   Is 

on  assured   (Oa.)    120- f 

B  that  policy  was  canceled  by  mutual  agreement  was  on  Insurer.  (Me.)   122-h 
It    was    not    necessary    for    beneficiary    to    prove    that    insured    was    in 

good    health    at    time,  of    delivery (111.)   125 

Plalntifr    has   burden    to    prove    mutual    mistake    to    obtain    reformation 

(Mass.)   138 

Burden    of    proving    misrepresentation    is    on    insurer 

(Mo.)    144,    (Minn.)    260.    (Okla«)    312.    (Cal.)   345 

It    was   not    necessary    to    negative    warranties    or    exceptions    in    policy 

as    these    were    matters   of   defense (Ind.)   149 

B  l3  on   Insurer  to  show   that  Insured   was   not   In   good   health   at   time 

of  delivery    (Mass.)    176 

That     beneficiary     murdered     insured     is    condition     subsequent     to     be 

pleaded    and    proved    by    Insurer (Vt.)   236 

Company     has     burden     of     proving     forfeiture 

(Mass.)    239,    (Mo.)    242,    (N.    Y.)    246 

Insurer  must  establish  defense  of  suicide  by  preponderance  of  evi- 
dence:  no  presuAiption  exists  In   favor  of  either  party 

(Ind.)    246.     (Cal.)   376 

B  is  on  insurer  to  show  nature  of  contract (Mo.)   262 

Burden    rests    on    society    to    show    that    Insured    had    ceased    to    be    a 

member    (111.)   284 
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Burdf-n    Is    on    insurer    not    only    to   show    that    insurer    drank    carbolic 

add  but   that  he  took  It  with  suicidal   intent i  Mo. »   304 

I3ur(l(>n     is    on     insurer    to    show     execution     of    application     and     false 

statements   therein    (Okla.)    312,    iCal.)    345 

Burden  of  proving  that  death  resulted  from  excepted  cause  Is  on  in- 
surer     iMd.)    337 

It   was  only   necessary   that   evidence  of  cause  of  death   should   exc-lude 

by    a    preponderance   the   theory   advanced    by    insurer (Pa.)    330 

Evidence   of  suicide   must  exclude   every   other  hypothesis  of  death 

tU.    S.    C.    C.    A. )    370 

Defense    of    suicide    should    be    established    by    clear    and    satisfactory 

proof  such  as  is  required  to  establish  fraud (U.  S.  C.  C.  A.>   370 

Burden    rests    on    plaintiff    to    establish    death    from    accidental    causes 

(Minn.)    876,    (Cal.)    359,377 

That    violent   death   is  presumed   to   have   been   result   of   accident   does 

not   relieve  plaintiff  from  showing  that  it   resulted  from  accidental 

means ( Cal. )    37  7 

Burden    of    proving    that    animal    died    from    excepted    cause    was    on 

Insurer    (Tex.)    413 

B    rests    on    foreign    company    to    establish    that    reciprocal    law    doe^ 

not   apply    ( Ky.  >   4  SO 

That   injured   employe   was   not   covered   because   his   compensation   was 

not  included  in  fixing  premium  was  affirmative  evidence. ..  (Tex.)  438 
Strictness  of  proof  required   in   criminal  proceedings  is  not  essential   to 

establish   embessK'ment   in  action   on   fidelity    bond (Kan.)    440 

BI-BGI.AHY  IN8VRANCE. 

[See    Policy;    Risk.] 

Testimony    that    other    apartments    had    been    entered    on    same    night 

was  admissible  in  action  on  burglary (N.    Y.)   404 

Under  evidence  it  was  for  Jury  to  say   whether  entry  had  been  gained 

by   use   of   tools    (Mo.)    429 

Instructions    held    not    misleading    as    authorising    a    recovery    for    loss 

of  Jewels   not   insured    (Mo.)   441 

Proof  of  loss,   without   showing  manner  of  taking,   was   insufficient.... 

(N.    Y.)    447 

Evidence    held    to   show    felonious   abstraction    of    insured's   property 

(N.    Y.)    458 

"Felonious  abstraction"  cannot  be  presumed  from  a  mere  loss..(N.   Y.)    458 

Whore  diamond,  which  was  laid  on  dresser,  was  missing  on  the 
following  morning  there  was  more  than  a  "mere  disappear- 
ance"    (Tex.)    464 

Bl'RlAL.  ASSOCIATION. 

[See  Mutual  Company.] 
B   are    not   subject    to    laws   regulating   companies   on    assessment    plan 

(Ky.)    289 

Ky.   law   relating  to   B   does  not   z'cqulre  deposits   by   those   associations 

having  no   capital   stock    (Ky.)    289 

BY-LAWS. 

[See    Constitution   and    By-Laws;    Mutual    Company.] 
Member    of    mutual    company    cannot    question    power    of    company    to 

make   B    (S.    C.)      14 

That  member  was  present  by  proxy  at  time  of  making  amendment  was 

insufficient  to  charge  him  with   having  assented  to  it (S,   C.)      15 

Amendments  are  presumed  to  apply  only  to  policies  subsequently  Issued. 

as  Insurer  may  not  Impair  obligation   of  contract (S.   C.)      15 

B.  not  Incorporated  in  policy  as  required  by  S.  C.  St.,  could  not  be  con- 
sidered  part  of  contract    (8.   C.)      15 

Charter    and    B    of   mutual    company    are    parts   of    contract    and    may 

not  be  waived  by  officers   (Mich.)   116-b 

Amendment    of    B    annulling  provision    for   paid-up    insurance    was   no 

impairment  of   contract    (Kan.)  til 

B  are  part  of  contract  where  policy  so  provides (III.)   22S 

Limiting  membership  to  Catholics  held  oonslstent  with  charter. ..  .(Pa.)  2S0 
Amended  laws  voted   on  before  subordinate  lodge  seceded  but  not   to 

become  operative  until  thereafter,  were  without  effect (N.  J.)   233 

While  officers  of  benefit  society  may  not  waive  contractural  condi- 
tions society,  itself,  may  do  so (Maao.)  229 

Application,  certificate,   and  by-laws  constitute  contract (Misa.)   246 

Amendment  of  B  Increasing  assessments  is  valid 

(Miss.)    246.    (Kan.)   269.    (U.  8.  S.  C.)    294 
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Under  reserved  power  to  amend  Insurer  may  so  amend  its  laws  as  to 
affect  pre-existing  contract  rights  providing  ajnendment  is  rea- 
sonable  (Miss.)    246,    (Ark.)    354 

B  may  not  be  amended  so  as  to  destroy  or  diminish   contract   rights 

(N.   Y.)    268.    »15,    (Kan.)    269,    (Pa,)   277 

Amendment  regulating  distribution  of  proceeds  In  case  of  death  of 
original  beneficiary  held  within  reserved  power  of  amendment 
(Wis.)   258 

Amendment  of  by-laws  so  as  to  exclude  persons  living  in  certain  ter- 
ritory from  right  to  sick  benefits,   impairs  contract (N.   Y.)   261 

Annotation — Right   of  mutual   benefit  association  to   Increase   rates 265 

Reasonableness  of  amendment  to  B  is  question  of  law (Kan.)   269 

If    amendment    is    reasonably    adapted    to    requirements    of    society    it 

is   necessary    (Kan.)   269 

Reserved    power    of    amendment    implies    that    changes    are    to    be    fair 

and  reasonable   (Kan. )   269 

Change   of    B   eliminating   right   to   paid-up    insurance    Is   unreasonable 

(Kan.)   269 

Amendment    of    B    increasing    rates    to    amounts    less    than    Fraternal 

Congress   rates   was   reasonable    (Kan. )   269 

Unattached   B   enacted   prior  to   1906.    could   not  be   considered   as  part 

of    contract     (Ky.)   270 

Amendment  of  B  limiting  time  for  suing  is  valid (N.  C)   274 

B  may  be  proved  by  certified  copy (111.)   274 

B  enacted  by  representatives  of  local  lodges  is  binding (N.  C.)    274 

In   deciding   reasonableness   of   amendment    reference   should    be    had    to 

nature  of  contract  read  in  light  of  objects  of  society (Md. )    293 

Under  reserve  power  of  amendment  society  may  Increase  rates,  not- 
withstanding B  that  they  should  remain  the  same (U.  S.  S.  C.)  294 

Under   reserve  power  of   amendment,    subsequent   enacted   B   are    valid 

(111.)   294 

Amendment  providing  that  member  who  disappears  shall  stand  sus- 
pended   one   year   Is  valid    (111.)   296 

B   existing  at    time   of  disappearance,    rather   than   those   subsequently 

enacted,    control    rights    of    parties (Cal.)   296 

Amendment    providing   that    absence   should    be    no   evidence   of   death 

until  the  end  of  insured's  expectancy  held  invalid (Tex.)  298 

Plan   of  organization  as  set   forth   in   constitution   cannot   be   amended 

by  B (Kan.)   807 

Resolution  dissolving  society  was  not  binding  on  members  who  did  not 

attend  meeting (N.  Y. )   315 

Where  member  ratifies  or  acquiesces  In  amendments,   beneficiary  may 

not  question    (la.)  841 

Amendment   of   B   with    reference    to    character   of   proof    to    be    made 

held    valid    (Ark.)   354 

Where  statute  under  which  company  was  organized  made  no  provision 
for  deiegatioii  of  powers  of  board  of  directors  a  provision  in 
articles  of  incorporation  to  that  effect  was  of  no  more  force  than  B 
(Ind.)   484 

CANCEXLATION. 

[See  Contract;   Policy;   Rescission.] 
Method  provided  by  policy  for  C  is  not  exclusive,  and  Insurer  on  being 

sued  may  rescind  by  making  proper  tender  into  court (Ind.)       9 

Where    Insured  compromised   suit   on   substituted    policy,    he   could    not 

deny  C  of  original  policy   (8.  C.)     16 

Notice   of   C.    unaccompanied    by   actual    tender   of   unearned   premium, 

is  Ineffective   (N.  Y.)   61,  414 

Return  or  offer  to  return  unearned  premium  is  not  essential  to  valid  C 

(Cal.)    78,    (Ga.)     87 

Denial  of  liability  because  of  breach  of  contract  cannot  be  treated  as 

C  calling  for  return  of  premium    .( Ind.)     76 

Issue  as  to  whether  or  not  policy  had  in  fact  been  canceled  was  for 

Jury   (8.   C.)  100 

Mere  silence   of  insured   when   agent   stated   that   foreclosure   rendered 

policy  void  did  not  constitute  mutual  C (Tex.)  106 

Whether  there   had   been  C   of  policy   found    in   possession   of   insurer. 

marked  "canceled."  was  for  Jury   (Tex. )  106 

Judgment  on  policy  in  favor  of  insured  is  conclusive  as  against  agent 

in  action  of  company  for  damages  for  failure  to  cancel. ..  .(Wash.)   112 
Asent  undertaking  to  cancel  policy  but  failing  to  do  ao  is  liable  for 

damages   (Wash.)   112 

Whether  surrender  of  policy  was  for  immediate  C  held  for  Jury.  (Tex.)   118 
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Return    of    unearned    premium    may    not    be    essential    to    C    by    agrree* 

ment    (Tex.)   113 

Ratification  of  act  of  aer^^nt.  after  loss.  In  accepting  C,  Is  valid.. (Cal.)  117-c 
By  directing  agent  to  look  after   Insurance   insured   thereby  authorised 

him  to  accept  notice  of  C   (Cal.)   117-c 

Notice  of  C  to  mortgagee  was  necessary  to  cut  off  his  rights. .  (Tex.)  118-d 
Whether    agent    had    authority    to   agree    to   substitution   held    for   Jury 

(Tex.)    118-d 

Burden    of    proving    that    policy    was    canceled    by    mutual    agTeem.ent 

was    on    insurer    (Me.)   122-h 

Where  Insured  consented  to  C  if  rislc  was  rewritten  in  another  com- 
pany there   was  waiver  of  Ave  days  notice (Wash.)   122-h 

Provision  for  Ave  days  notice  of  C  may  be  waived  by  Insured.  (Wash.)  122-h 
Where    policy    was    surrendered    on    representations    of    agent    that    It 

could    be  canceled  at  once,   there  was  no  waiver  of  five  day  notice 

(Me.)    122-h 

Where   agent   had   authority   only   to   pay    premiums,    a   release    by    such 

agent    was    void    (Ga.)   205 

Company   issuing   health   policy,   renewable   weekly,   may   not   terminate 

same  where  Insured  is  111 (Ga.)    205 

Whether    insured    voluntarily    withdrew    membership,    where    evidence 

contllcted,    was   for  Jury    (N.    Y.)    245 

Computation  of  premium  on   liability   policy   canceled   before  expiration 

(N.    Y.)    414 

Where  policy  does  not  provide  for  computation  of  premium  on  C,  insured 

should  be  charged  on  pro  rata  basis   (N.   Y.)    414 

If    insured    has    not    paid    premium    Insurer    on    C   may    recover    earned 

portion   (N.   Y.)   414 

Basis    of    calculation    of    premium    where    one    of    two    Jointly    insured 

withdraws (Wis.)   416 

CAPITAI.   STOCK. 

[See  Corporations:  Statutes.] 
CERTIFICATES. 

[See   Benenclary;   Contract;   Fraternal   Benefit   Orders;   Policy.] 

CHARTER. 

[See   Articles  of   Incorporation;   Corporate   Powers;    Ultra   Vires.] 

CHATTEL  MORTGAGES. 

[See  Incumbrance:  Mortgage.] 

CHILDREN. 

[See  Beneficiary;  Heirs.] 

CIRCULARS. 

[See  Contracts;  Bstimatea.] 

CITT   ORDINANCE. 

[See  Civil  Authority.] 
CLEAR^SPACE  CLAISE. 

[See  Policy.] 
CO-INSURANCE  CLAUSE. 

[See  Adjustment;  Other  Insurance;  Statutes.] 
Other    insurance  need  not  be  concurrent  to  satisfy  C  requirement 

(Minn.)        2 

Evidence   held   to   show  that   insured  did   not  agree   to  accept  C  policy 

(Tex.)     2S 

Under  Ky.  St.  C  provision  held  invalid (Ky.)     41 

Three- fourths  value  clause  is  Invalid  under  Texas  C  law (Tex.)   IM 

Apportionment  of  loss  under  C  provision (N.  T.)   10$ 

Liability    of   insurer  should   be   determined    from   policy   itself   without 

reference  to  amounts  paid  by  other  insurers (N.  T.)   109 

Apportionment   of   loss   under    blanket    policy   containing   C    Clause.... 

(N.   Y.)   109 

Apportionment  of  loss  between  specific  and  blanket  policies (N.  Y.)   110 

The  policy  containing  an  80  per  cent.  C  clause,  insured  wa«  insurer  for 

20  per  cent,  of  risk (Tex.)  117-C 

COMBINATIONS. 

S.   C.  anli-compact  law  is  not  unstitutional (S.   C.)   447 

COMMERCE. 

[See  Contracts;  State  Regulation.] 
Statutory   provision   imposmg   privilege   tax   Is  not   invalid   as   an   inter- 
ference   with    interstate    C (Wis.)   182 
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COMMISaONS. 

[See  Agent;  Cancellation;  Contract.] 

Evidence  held  to  sustain  verdict  in  agent's  favor  for  contingent  com- 
pensation   (Okla.)     41 

Right  to  sue  for  C  due  under  renewal  contract  held  an  independent 
right,  and  not  barred  by  Judgment  for  breach  of  subsequent'  con- 
tract   (N.  T.)  180 

Contract  considered  and  held  ihat  parties  intended  to  protect  agent's 
rights  to  renewal  C  upon  company  being  refused  admission  to 
state  and   not   otherwise. .  .* (Ark.)   188 

Termination  of  agency  also  terminated  right  of  agent  to  renewal  C . . 

(Ark.)    188,    (8.   C.)   802 

Where  company  induced  agent  to  continue  In  service  on  representations 
that  renewal  C  would  inure  to  family  there  was  modification  of 
provision  of  contract  terminating  renewalu  on  termination  of  con- 
tract     (S.    C.)   202 

Oral  testimony  as  to  amount  of  C  under  agency  contract  was  Inad- 
missible   where    contract    was    in    writing (Tex.)   486 

Right  of  general  agent  to  recover  advances  against   commission   where 

notes  obtained  by  solicitor  were  not  paid (Kan.)   439 

C0MMI8S10NKB  OF  INSURANCE. 

[See  Insurance  Commissioner.] 

COMMON  CARRIEB. 

[See  Railroads.] 
"Place    regularly   provided   for   ihe   transportation    of   passengers"    does 

not    include    platform ( Md. )   387 

Person  in  act  of  entering  car  is  passenger .' . .  (Mo.)   374 

"Including  all   liberties  as  per  contract  of  affreightment"   construed... 

(Eng.)   384 

Insurer  could  not  recover  amount  paid  from  ship  owner,  insurance  be- 
ing for  latier's  benefit (U.   S.   C.   C.   A.)   386 

C  is  not  liable  as  an  Insurer (Va.)   389.    (N.   Y.)   891 

Taxicab  is  not  "public  conveyance  provided  by  C  for  passenger  serv- 
ice"     (Tenn.)   396 

COMPROMISS. 

[See  i'ayment;   Release.] 
Statement   In   letter  amounting  to  no  more  than  explanation  of  reason 
for  delay  in  settlement  could  not  be  considered  as  an  offer  of  C 

(Mo.)      98 

Payment  of  amount  less  than  duo  is  not  an  accord  and  satisfaction  un- 
less supported  by  consideration,   or  in  settlement  of  dispute.  (Ala.)   266 

Dispute  may  exist  as  to  matter  of  law  as  well  as  of  fact (la.)  341 

Claim  Is  not  liquidated  if  there  Is  a  bona  fide  dispute (la.)  841 

Offer,    without  prejudice,    to   pay   small   sum   was   not   waiver  of  delay 

in   giving  notice    (Pa.)   897 

CONCEAUklKNT. 

[See  Application;  Misrepresentation;  Fraud.] 

CONCVRKENT  INSURANCE. 

[See  Co-insurance;   Other  Insurance.] 

«  CONDITION   PRIBCEI>]SNT. 

[See  Arbitration  and  Award;  Notice;   Policy  Proof  of  Loss.] 

Delivery  of  policy  held  C  to  completion  of  membership,  notwithstand- 
ing agreements  of  agent (Ky.)     11 

If  there  wjis  binding  contract,  fact  that  policy  was  not  delivered  until 

after  losb  would  not  prevent  lecovery  on  it (U.  S.  C.  C.   A.)     42 

Appraisement  is  not  a  C  In  absence  of  demand  by  Insured (Oa.)     48 

Upon  failure  of  original  appraisers  to  agree,  insured  could  sue  without 

demanding   a   further   appraisement (Miss.)      66 

Insured  held  obliged  to  offer  evidence  of  Invalid  award  as  C  to  re- 
covery   (Mass.)     88 

Giving  of  immediate  notice  is  C (Oa.)     86 

Whether    completion    of    contract    depended    on    approval    by    general 

agent,   under  evidence,   was  for  Jury (Tex.)   118 

Plaintiff  must  plead  performance  of  C  or  legal   excuses  for  failure  to 

perform   (Ohio)   120-f 

That  Insured  was  not   In   good   health  at   time  of  delivery  should  have 

been  pleaded    (Tex.)   116 

Issuance   and   delivery  of  policy   held   C   to   completion   of   contract.... 

(Mo.)     121.     (Ky.)    176 
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It    was    not    necessary    for    beneficiary    to    prove    that    Insured    wa«    in 

Kood  health  at  time  of  delivery (III.)   125 

Endorsemoni  of  change  of  benetloiaries  held  C (Gra.)   129 

Good   health  at  time  of  delivery  held  a  C (Okla.)   137 

Where   payment  of   premium   is  C.   Incontestable  clause  doea   not  apply 

(Mo.)  las 

C.    defined    (Okla.)    IBS 

"Condition  subsequent."   construed    (Okla.)   15S 

Where  agent  charged  with  deliveiT  of  the  policy  knew  that  insured 
was    no:    in    good    health    at    time    of   delivery,    there    was    waiver 

of  condition  of  health    (N.   Y.)   168 

Provision  of  policy  that  it  was  issued  in  consideration  of  payment  in 
advance   of   premium    mentioned,    was    not    an   acknowledgment    of 

receipt  of  first  premium   (Ko.)   193 

That  agent  had   settled   for  nets  would   not  Inure  to  benefit  of  Insured 

where  prepayment  of  premium  was  C <Mo.)    198 

The  truth  of  a  warranty  is  a  C  to  the  attaching  of  the  risk....(N.  T.)   233 
(."ortiflcate.    issued   contrary   to   rules  of  society   Is   not   valid   in  absence 

of  waiver  or  estoppel    (N.   C.)    258 

CONSENT. 

[See  Permit.] 

CONSIDKBATION. 

[See   Contract;   Policy;    Release.] 

Burden   of   proving   that   there   was   no   C   for   addition   of   loss   payable 

clause  rested  on   insurer   (Mich.)      26 

Broker  being  liable  for  failure  to  perform  duty,  insured's  waiver  of 
right  to  proceed  against  him  furnished  sufl9cient  C  for  his  agree- 
ment to  pay  costs  in  action  against  insurer (N.  Y.)      82 

Where  Insured  relied  upon  binding  receipt  and  did  not  otherwise  pro- 
tect herself  this  change  in  condition  furnished  good  consideration 
(U.  S.  C.  C.  A.)      67 

Delivery  of  old  certificate  in  exchange  for  new  policy  is  not  w^lthout  C 

(Mo.)   186 

Where   C  of  contract   was  stated   in   contractual   form   it  could  not   be 

assailed   by  evidence  of   contemporaneous  oral   agreement (Mo.)   186 

Premiums    paid    by    insured    and    risk    assumed    by    insurer    constitute 

C  supporting  the  contract    (Minn.)   229 

It    was   not    necessary    in    action    on   benefits    certificate    to   allege    that 

contract  was   based   upon   any  C (Tex.)   285 

Where    risk    w^as    destroyed    before    delivery    of    policy    premium    note 

was  void  for  want  of  C (Okla.)   417 

Agreement    to   extend    time   of    payment    furnished  sufficient   C    flowing 

from  broker  to  support  contract  for  placing  Insurance 

(U.  S.  D.  C.)   421 

Recitals  in  fidelity  bond  held  to  have  imported  C (Ga.)   468 

CONSPIRACY. 

[See  Agency;   Fraud.] 
Where    C    is    abandoned    confession    thereafter    by    one    conspirator    is 

not  admissible  as  against  the  other.... (Wis.)     81 

That  settlement  wa.*i  made  in  pursuance  of  C  was  barred  by  two  years 

statute  of  limitations    (Okla.)   104 

CONSTITUTION  AND  BY-I.AWS. 

[See  By-Laws.] 

CONSTITUTION.^I.  LAW. 

[See  Statutes.] 

Maryland  law  establishing  employe  relief  fund  i»  constitutional..  (Md.)   468 

Mo,   Law  providing  for  service  of  process  on  insurance   superintendent 

is    constitutional (Mo.)     65 

Tex.    St.    relating   to    breaches   of   contract   not   contributing  to   loss   is 

constitutional   (Tex.)     76 

Permission  to  foreign  company  to  do  business  is  not  a  contract. .  .(La.)     87 

State   has   right    to   oxclude   foreign   company   that    has   an   established 

business  therein    (La.)     87 

Business    of    insurance    is    affected    with    public    interest    and    may    be 

regulated  by  state    (8.   O.)     99 

A  corporation  is  a  "person"  within  meaning  of  equal  protection  pro- 
vision of  constitution   (Wis.)   181 

Privilege   tax   is  subject   to   guarantee   of  equal   protection   of  the   laws 

(Wia)  181 
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wis.  tax  on  premiums  Is  a  privilege  tax  and  not  subject  to  constitu- 
tional requirement  of  uniformity   (Wis.)   131 

Equal    protection    provision    does    not     prevent     classification    founded 

upon  real   differences    (Wis.)   182 

Statutory  provision  imposing  privilege  tax  Is  not  Invalid  as  an  In- 
terference   with    Interstate    commerce    (Wis.)   1S2 

Di3tlncilon   between  old   line  and   assessment   companies  does  not  deny 

equal   protection    (Wis. )   132 

Distinction    between    old    line    and    fraternal    benefit    societies   does    not 

deny   equal   protection    (Wis.)   182 

Wis.    Law   discriminating  between  domestic  and   foreign  companies  for 

purpose   of   taxation   held   not   unconstitutional (Wis.)   132 

Annotation — Laws  or  judgments  of  courts  of  state   in  which   company 

is  incorporated  as  binding  in  other  states 160 

Premium   tax   imposed   by    Mo.    law   Is   privilege   tax   and   is   subject   to 

constitutional  requirement  of  uniformity    (Mo.)   184 

Judgment  of  court  of  domicile  of  company  as  to  status  of  mortuary 
fund  was  admlssablo  on  behalf  of  company  under  full  faith  and 
credit    clause     (Mo. )   199 

Mo.    Law   providing   for  penalty   is  constitutional (Mo.)    199 

Tenn.  Law  exempting  fraternal  benefit  societies  from  laws  applicable 
to  other  insurance  companies  is  not  unreasonable  classification 
(Tenn.)   278 

Business    of    insurance    Is    affected    with    a    public    Interest    Justifying 

regulation   of  rates    (Okla.)   409 

Okla.  I^aw  regulating  rates  Is  constitutional (Okla.)   409 

Exemption   of  domestic    mutual    companies   and    reciprocal   associations 

does   not   deny   equal   protection (Okla.)   410 

S.   (.?.    Antl-C(»mpact   Law   is  not  unconstitutional (S.   C.)   447 

CONTRACT. 

[See   Cancellation;    Policy:    Reformation;    Rescission.] 
Fire   policy   is  not   an  Incident   to   the  estate   nor  does   it   run   with   the 

land (Mass. )        1 

Intention    of    parties    as    to    whose    name    policy    should    be    Issued    in, 

controls    (S.    C. )        4 

Parol    evidence    is    competent    to    show    mistake    of    agent    In    writing 

policy    (S.    C.)        4 

Where   insured   failed   to  make   repairs  as   he   had   agreed,    there   could 

be  no  recovery  regardless  of  whether  the  agreement  be  considered 

a  promissory  warranty  or  representation    (Ind.)        9 

C  of  Insurance  may  rest  in  parol    

(Ky.)   11.    (Wyo.)   56.   (Ark.)   101,   (Cal.)   117-c,    (N.   C.)   237.   (Okla,)   867 
Deliver?'    of    policy    held    condition    precedent    to    completion    of    mem- 
bership,   notwithstanding  agreements  of  agent (Ky.)     11 

Existence  of  C  cannot  be  disputed  in  absence  of  plea  of  non  est  factum 

(Ala.)    14.    (Kan.)   201 

The   complaint   being   based   on    the   theory   of  a   wrongrful   cancellation 

of  an  executed  C,  a  verdict  based  upon  violation  of  oral  agreement 

to   Insure   could   not  stand    (N.   Y.)     16 

Policy  Issued  by  clerk  of  agent  held   binding  on  company (Qa.)      17 

C    cannot    be    altered    by    parol    evidence    in    the    absence    of    fraud    or 

mutual    mistake    (Okla.)      20 

Insured   is  presumed   to   know   terms  of  policy 

(Okla.)    20,    (Md.)    29.    (Mlsa)     79 

Insurance  C  are  to  be  construed  most  favorably  to  Insured 

(Okla.)   21.  159.   (Vt.)   41,   (Ind.)   76.   156,   (Mo.) 

160.    331.    36S.    (N.    Y.)    171,    (Conn.)    281.    (Tex.)    360,    438,    (S.    D.)   880 
Terms  of  contract  cannot  be  changed  by  construction 

(Okla.)    21,    (N.   C.)    126,    (Mass.)    336,    (Mo.)    378,    (Wis.)   411 

Agent   has   no  power  to  bind   company   by   agreement   to  extend   policy 

on   Its  eyplratlon    (Okla.)     22 

Where   execution  of  C   Is  denied   under  oath,    burden   rests  on   plaintiff 

to  prove  its  execution   (Okla.)     S7 

Statutory   provision   for  penalty   Is   a   law   relating   to   the   performance 

of   the   contract,    and   not   to   the   remedy (Okla.)     27 

Where  C  is  made  and   is  to  be  performed   In  place  of  C 

(Okla.)    27,    (Cal.)  179 

Where  policy  excepts  certain  risks  all  others  are  covered (Me.)     28 

Broker   being   liable   for   failure    to   perform   duty.    Insured's   waiver   of 

right    to    proceed    against    him    furnished    sufficient    consideration 

for  his  agreement  to  pay  costs  in  action  against  insurer (N.  Y.)      32 
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Policy   Insuring  several   Items  in  separate  amounts  is  divisible   C 

(Tex.)   SS.   (N.  D.)   S8,   (Ohio)      44 

No   liability   exists   on    part   of   company   until   application    is   accepted 

and    policy   issued    (Ark.)      S9 

Mei-f   aollcitinff  afcent   could   not   bind   company   by   stating:   that   policy 

would    be    issued    (Ark.)      4# 

Mere  delay  in  passing  on  application  cannot  be  construed  as  an  ac- 
ceptance of  It   (Ark.)      40 

Company  Is  liable  for  destruction  of  property  preceding  date  of  actual 

Issuance  of  policy  where  policy  was  antedated (U.  S.  C.  C.  A.)      42 

That  Insured  withheld  giving  of  notice  until  after  receipt  of  policy 
did  not  constitute  fraud,  the  risk  having  previously  attached 
(U.  8.  C.  C.  A.)      42 

By    accepting    policy    all    preliminary    negotiations   are    merged    therein 

(U.  S.  C.  a  A.)      42 

C  is  complete  when  binder  is  signed  and  delivered (U.   S.  C.   C.   A.)      4S 

That  loss  payable  clause  was  not  endorsed  upon  policy  would  not  pre- 
vent recovery   (Ark.)   A9,   (Okla.)      62 

Where  agent   in  answer  to  request  foi    Insurance  stated  that   risk   was 

covered  there  was  a  binding  C  of  insurance (Wyo.)     5( 

It  was  only  such  conditions  as  were  appended  to  rider  that  were  ap- 
plicable to  payee  under  loss  payable  clause (Wyo.)      56 

Averment    of    agreement    to    insure    is    to    be    construed    as    action    on 

completed  C   (Wyo.)      56 

Some  of  ths  essentials  of  a  valid  C  may  rest  in  implication (Wyo.)      56 

Policy    of   insurance,    like   any    other   C.    may    be    modified    after    made 

(Tenn.)      57 

Breach    of   any    of    the    provisions   of    the    policy    furnished    defense    to 

insurer (Fla.)      58 

All    parties    litigant,    including    Insurance    companies,    stand    upon    an 

equal   footing  in  the  eye  of  the  law (Fla.)      58 

An  ascertainment  of  loss  does  not   import  a  promise  to  pay..(W.  Va.)      68 

Standard  mortgage  clause  creates  independent  C  in  favor  of  mort- 
gagee     (Okla.)      63 

Miss.   St.   relating  to  terms  of  C  does  not  prevent  a  waiver  by  Insurer 

(Miss.)      63 

Where  binding  receipt  obligated  insured  to  pay  regular  premium  of 
policy  to  be  Issued  there  was  sufficient  consideration  to  support  C 
(U.  a  C.  C.  A.)      67 

Exclusion  of  a  map  offered  by  insurer  on  which  It  entered  all  Its  risks 

was   Inadmissible  as   tending  to  show   there   was   no   C 

(U.  S.  C.  C.  A.)      6S 

Where,  after  loss.  Insurer  demanded  payment  of  premium  note.  It  could 

not  thereafter  deny  liability  for  a  second  loss (Okla.)      68 

Attachment  of  loss  payable  clause  created  no  new  C  in  favor  of  payee 

(Mo.)     69,     (Miss.)      79 

Fire  Insurance  C  are  purely  indemnity  C  in  favor  of  insured  alone.  (Mo.)      69 

Policy  shoald  be  so  construed  as  to  make  effectual  to  the  fullest  ex- 
tent the  intention  of  the  parties   (Is.)     74 

Policy  is  valid  when  countersigned  by  local  agent,  notwithstanding 
provision  that  li  shall  not  be  valid  until  countersigned  by  8ecretar>- 
(Okla.)      75 

Every   part   of   C   If   possible   will   be    harmonised   with   every    other  so 

as  to  give  effect  to  all   (Miss. )      78 

In  action  for  damages  for  failure  lo  transfer  policy,  vendee  may  re- 
cover what  could   have   been  realized  on  policy (Ala.)      88 

Policy   ij   to   be   construed   by   laws  of  state   in   which   it  was  delivered 

and   countersigned    (Del.)      91 

Parol    evidence    of   circumstances   surrounding    issuance    of    policy    held 

admissible (Is.)     98 

By    attaching   rider,    redistributing    insurance    and    extending    coverage. 

a  new  C  was  consummated    (Ind.)   10© 

Issuing  ag^nt  can  bind  principal  on  preliminary  parol  C  to  be  con- 
summated  by  delivery  of  policy (Ark.)   101 

Terms    and    conditions    of    renewal    are    presumed    to    be    as    contained 

In   original   policy (Ark.)   101 

Whether    completion    of    C    depended    on    approval    by    general    agent. 

under  evidence,   was  for  jury    (Tex.)   113 

Undisclosed  Intention  of  agent  at  time  of  preparing  policy  was  un- 
important   (Tex.)   114 

Whether  parol   C  was  made  held  for  Jury (Mich.)    116-a,    (Cal.)   116-b 

Requirement    that    applications    must    be    made    to   secretary    does    not 

limit  applications  to  such  only  as  are  written   (Mich.)  115-a 
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Paper  enclosed  in  envelope  in  which  policy  was  sent,  although  con- 
taining only  description  of  property  covered  was  no  part  of  C 
(Tex.)  117-0 

Wh^re  property  was  described   in  application   the  fact   that  It  was  not 

described    in    policy    was    immaterial (Tex.)   117-0 

That   Insured  did   no't   know   that  there   was   to  be  an  Iron-Safe  CHause 

in  his  policy  was  Immaterial  if  It  in  fact  was  part  of  C.  ...(Tex.)  llT-o 

Payment  of  the  full  amount  Insured  on  several  Items  does  not  termin- 
ate policy  as   to   other   items   (Tex.)   118-d 

Policy  of  fire  insurance  may  be  pledged  or  assigned  orally. ...  (N.  D.)   118-d 

Qa.   law  requiring  attachment  of  application  is  not  applicable  in  suits 

to  establish  liability  of  policyholders  to  pay  assessments. . . .  (Qa.)  119-e 

I^olicy  is  to  be  construed  according  to  terms,  parol  evidence  being 
admissible  only  when  there  is  latent  ambiguity (Va.^  122-h 

Where  refusal  to  accept  further  premiums  was  due  to  failure  of  In- 
sured to  pay  premium  within  proper  time,  there  was  no  repud- 
iation   (Ind.)   118 

What  remedies  are  open  to  insured  where  company  repudiates  C.(Ind.)  118 

Where  company  repudiates  C  insured  may  maintain  action  at  once  for 

damages (Ind.)  118 

Where  afier  an  alleged  repudiation  insured  elected  to  treat  policy  in 
force  to  recover  damages  he  was  estopped  from  suing  for  dam- 
ages as  for  repudiation    (Ind.)   118 

Policy  Insjring  against  both  disability  and  death  for  a  single  con- 
sideration is  not  severable   (Ind.)   118 

SollAting   agent    has    no    apparent    authority    to    enter    into    a   parol    C 

(Minn.)  120 

Nature  of  C  is  not  to  be  determined  by  what  company  calls  Itself  but 

by  terms  of  policy (Mo.)   121 

Sending    policy    to    local    agent    was    not    waiver    of    provision    making 

completion  of  C  dependent  on  delivery  to  applicant (Mo.)   121 

I-ssuance  and  delivery  of  policy  held  condition  precedent  to  comple- 
tion of  C (Mo.)   121.   (Ky.)   176 

Table  of  rates  on  back  of  policy  was  part  of  C (Mass.)  128 

Note  given  to  cover  commuted  iH-emium  is  supported  by  sufncient  con- 
sideration    (N.    C.)   126 

Illustration  attached  to  policy  is  no  part  of  C.  .*. (Ala.)   127 

Construction  of  parties,  in  harmony  with  C,   will  be  followed  by  courts 

(Col.)   128 

C   of   agency    containing    no    pi-ovision    as   to   time    it   shall    run   is   one 

at  will   (U.  S.  C.  C.  A.)   128 

Statutory  provisions  are  to  be  construed  as  part  of  oral  C (N.  J.)   181 

Where  poluy  provided  that  it  constituted  entire  C,  application  although 

attached,   could   not   be   considered    (Va.)   186 

Endorsement   on   application  of   "policy  written  and   premiums  payable 

semi-annually"   could  not  be  considered  part  of  C (Va.)   136 

Profit   sharing   bonds   issued   by    insurance   corporation    are    not   invalid 

(Wis.)   141 

Statements    as   to    profits    were    but    expressions    of   opinion    and    could 

not   be  made  basis  of  charge  of  fraud .(III.)   149 

Application,  by  terms  of  policy  being  made  part  of  C,  must  be  con- 
strued  as  such    (Ind.)   149 

Where  Insured  and  beneficiary  executed  an  agreement  to  repay  amount 
loaned  on  security  of  policy  Fuch  agreement  created  personal  obli- 
gation   (Mo.)   160 

"Condition   subsequent."    defined    (Okla.)   163 

"Condition  precedent,"  defined    (Okla.)   168 

Slight  circumstances  will  be  seized  upon  to  avoid  forfeiture  of  in- 
dustrial   policy     (Ind.)   156 

Where  it  was  averred  that  policy  was  issued  on  September  22  and 
that  insured  died  on  the  morning  of  September  22,  of  a  subse- 
quent year,  the  preceding  premium  having  been  paid,  there  was 
no   lapse    (Tenn. )   157 

Where  it  was  averred  that  date  of  issuance  was  not  known  and  that 
policy  was  not  Issued  earlier  than  stated  time,  that  time  must 
be  treated  as  date  of   inception   of  C (Tenn.)   167 

Approval  of  application  at  increased  a^e  shows  that  company  regarded 
applicant  as  insurable  risk  within  meaning  of  binding  receipt 
(Mo.)   169 

Validity  of  reinsurance  C  must   be  determined  by  law  of  state   where 

made   (la.)   161 

Insurer  may  not  defeat  recovery  under  "Continued  good  health"   clause 

without    showing    fraud     (Miss.)   168 

1»16— Index— 8 
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Defense   based   upon   fraudulent   statements  is  insufficient  under   N.    Y. 

Law   whore  statements  were  not  incorporated  in  policy ....( N.   Y.)   167 

"WV  herj'bv  ai?r(>e  •  •  to  han«lle  notes"  as  used  in  agency  C  was 
amblRuous  authorizing  parol  testimony  as  to  Intention  of  parties 
^ (Tex.)   168 

Repr^'sentations  of  agent   as  to     erms  of  C.   wlilch   had  been  delivered. 

could  not  be  relied  upon   (D.  C.)   169 

Representations  of  agents  held  admissible  to  show  company's  inter- 
pretation of  policies   (N.   Y.)    170 

PremluniH   i^ald    on   executory   C,    although   it   violated   anti-rebate    law, 

could    be    recovered    (Tex.)    171 

Parties    to    egrooment    violative    of    anti-rebate    law    are    not    in    pari 

delicto (Tex.)    172 

Company    o^iuld    prove    misstatement    of    age    even    though    application 

was  not  attached  to  policy (N.    Y.)    173 

Retention    of    premium    note    would    not    eAtop    company    from    denying 

that   contract   had   been  completed    (Ky.)    176 

Where  flxt'd  premiums  wore  collected  and  a  fixed  amount  was  payable 

at  death   C  was  on  old   line  plan (Mo.)    184 

Delivery   of   old   certificate   In   exchange   for   new   policy   is   not   without 

consul  cm  tion    (Mo.)   18S 

Wheiv  consideration  of  C  was  stated  In  contractual  form  it  could 
not  be  assailed  by  evidence  of  contemporaneous  oral  agreement 
(Mo.)   185 

It  will  be  presumed  that  parties  agreed  upon  usual  premium CWlsO    186 

Mailing  of  policy  completes  C    (Wis.)   186,   (&   cT)   20€ 

Statement    of    applicant    to    postal    clerk    that    he    would    call    for    a 

letter  containing  policy  held  competent  to  show  acceptance.  .(Wis.)  187 

Each  provision  of  agency  C  will  be  given  effect  so  far  as  language  of 

whole    Instrument    would    permit    (Ark.)   188 

Insurer  occupies  position  of  trustee  to  fairly  and  properly  treat  as- 
sured   ..(Mo.)   190 

Options    contained    In    policy    are    personal    to    insured    and    cannot    be 

exercised    by    beneficiary    after    insured's    death (Pa.)   191 

Retention  of  policy  different  than  applied  for  held  evidence  of  ac- 
ceptance   (Mo. )   193 

Revocation   of  agent's  license   terminated  C (N.   Y.)   196 

Averment  that  company  maliciously   caused   plaintifTs  license  as  agent 

to   be   canceled   was  Insufficient   to   show   breach   of   C (N.    Y.)    196 

Laws  of  state  enter  Into  C  of  agency (N.   Y.)    196 

Insurer  could   not.   without  consent  of  assured,   change  time  for  paying 

expense    dues    (Mo.)   199 

Where  company  Induced  agent  fo  continue  in  service  on  representa- 
tions that  renewal  commissions  would  Inure  to  family  there  was 
modification  of  provision  of  C  terminating  renewals  on  termina- 
tion   of   C    (S.    O.)    202 

Policy    promising    payment    of    funeral    benefits    and    disability    benefits 

in  con-jideration  of  entire  premium  Is  entire  G (Ga.)   205 

Delivery  of  policy  to  agent  for  delivery  to  applicant  completes  C.(S.  C.)    206 

Issuance  of  policy  does  not  conclade  C  if  action  of  company  was  in- 
duced   by    fraud    (Vt.)    208 

Amendment  of  by-laws  annulling   provision   for  paid-up   Insurance  was 

no   Impairment   of   C    (Kan.)   227 

By-laws  are  part  of  C  where  policy  so  provides (III.)   228 

Premiums    paid    by    insured    and    risk    assumed    by    insurer    constitute 

considerations  supporting  the  C    (Minn. )   229 

Where  certificate  was  returned  "for  collection"  and  higher  assess- 
ment was  paid  there  was  a  *iindlng  C  for  reduced  amount  though 
certificate    was    never    returned    to    insured (Minn.)   222 

Provision   that   C  shall   not   be   effective   until   delivery   does  not   apply 

to  changes  or  modification  of  existing  C (Minn.)   222 

That  policy  covered  injuries  and  also  provided  for  graduated  amount 
in  case  of  death  within  limited  time  did  not  render  It  any  less 
a    life    policy    (Ala.)    884 

Where    reinsurer    accepted    dues    that    was    sufficient    to   show    parol    C 

on  Its  part  to  assume  risk   (N.   C.)   287 

Execution    of   C   without   complying   with    laws   does   not    render   policy 

void   (N.  C.)   238.   (Wis.)    416 

Parties   may   agree   that   statements   are   material   and   if   they   do   and 

statements  In  fact  are  false,   there  can  be  no  recovery (Ind.)    243 

C   of    Insurance   being   In    writing,    construction    is   conclusively    for   the 

court   (Ind.)   244 
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Under  reserved  power  to  amend  Insurer  may  so  amend  its  laws  as 
to  affect  pre-existing  C  rlgrhts  providing  amendment  Is  reason- 
able   (Mtofc)   246 

Dual  relationship  of  member  of  mutual  benefit  society (N.  C.)  268 

Certificate,    issued   contrary  to   rules  of  society  is  not  valid  In  absence 

of  waiver  or  estoppel    (N.   C.)   26S 

Society  may  provide  for  coverage  for  such  period  only  as  payment 
was  made,  the  C  to  be  revived  for  a  like  period  by  a  new  pay- 
ment   (Wis.)   258 

The  same  rules  of  law  and  construction  apply  to  mutual  benefit  certi- 
ficates as   to   other   insurance   C, (Va.)    264.    (Minn.)   260 

Amendment    of    by-laws   so    as    to    exclude    persons    living    in    certain 

territory  from  right  to  sick  benefits,   Impairs  C (N.   Y.)   261 

That  application  was  not  attached  would  not  prevent  society  from  de- 
fending on  grounds  other  than  those  contained  In  application 
(D.  C.)   261 

Burden  is  on  Insurer  to  show  nature  of  C (Mo.)   262 

Where  policy  contains  no  provision  for  forfeiture  for  non-payment   of 

assessmtnts  it  remains  in  force  during   lifetime  of  insured ..( Mo. )   262 

Certiflcatt*  promising  payment  of  specified  amount  in  no  way  de- 
pendent upon  collection  of  assessments,  is  not  C  upon  assessment 
plan (Mo.)   262 

Ky.  Law  relating  to  elements  of  C  does  not  apply  where  only  purpose 
of  referring  to  unattached  instruments  is  to  establish  amount 
to  be  paid  by  insurer (Ky.)   267 

Change  of  by-laws  eliminating  right  to  paid-up  insurance  Is  unrea- 
sonable   (Kan.)   269 

Ky.  St.  requiring  attachment  of  oy-laws  as  applied  to  fraternal  benefit 

sociotieq  does  not  impair  C    (Ky.)   270 

Unattached    by-laws    enacted    prior    to    1906,    could    not    be    considered 

as   part   of   C    (Ky.)   270 

Amendments  abrogating  C  cannot  be  made   (Pa.)   277,   (N.  Y.)  316 

Terms    of    C    can    be    changed    by    parol    evidence    of    custom    unknown 

to   insured    (Conn.)   281 

It   was  not  necessary  in  action   on   benefits  certificate   to  allege   that  C 

was  baaed  upon  any  consideration (Tex.)  286 

Mutual  benefit  society  is  not  a  charitable  organization (Mass.)   297 

Where  insurer  issued  policies  in  favor  of  persons  outside  classes  speci- 
fied by  Mo.  Law  it  could  not  be  considered  a  mutual  benefit  society 
although  organized  and  admitted  as  such (Mo.)   806 

Under    supplement    insuring    beneficiary    duty    of    paying    assessments 

rested  on  insured  rather  than  beneficiary (Pa.)   311 

Insuring  beneficiary  is  a  life  C,  and  only  such  by-laws  as  are  attached 

enter    into    C    (Pa.)   811 

That  insured  was  fatally  ill  at  time  of  designation  would  not  invali- 
date   it (Ohio)   812 

Question  of  date  of  delivery  held  for  Jury (la.)  818 

By  signing  constitution  and  paying  required  fee  C  for  benefits  became 

effective (N.    Y.)   815 

Provision  that  no  statemi^nt  should  be  used  in  evidence  unless  en- 
dorsed on  policy  would  not  prevent  company  from  proving  ad- 
missions made  by  Insured   (Me.)   828 

Payment  of  "monthly  premium"  carries  policy  for  one  month  from 
date  of  its  delivery,  even  though  different  corporation  Is  stated 
in    policy    (Mo.)   881 

Forfeitures  are  not  favored    (Mo.)    331,    (Ind.)   855 

Company  insuring  against  loss  of  life  from  accident  is  a  "life  insur- 
ance" company  within  N.  Y.  Law  relating  to  misrepresentations 
'. (N.  Y.)   338 

Policy    having   never   been   accepted    by   insured    his   assignee   was   not 

entitled  to  recover   (Miss.)   889 

Beneficiary   supplement    attached    to   policy    is   part   of   C   even    though 

not   signed    (Pa.)  860 

War  rider  attached  to  policy  is  part  of  contract  even  though  un- 
signed  by   Insurer    (N.   Y.)   858 

Issuing  agent   having  authority   *o   sign   rider  it   was   Immaterial   that 

no  executive  officer  had  signed  it (N.  Y.)  868 

Failure  to  file  form  of  rider  with  insurance  department  as  required 
by  N.  Y.  Law  did  not  render  It  invalid  but  only  subjected  insurer 
to  penalties  provided  by  statute   (N.  Y.)   858 

N.  Y.  Law  requiring  filing  of  forms  with  insurance  department  makes 
it  duty  of  Insurer  to  file  general  form  of  each  class  of  riders 
used    (N.    Y.)   858 
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N.   Y.    I<a\v  providing:  for  printing  of  exceptions  In  speclfled  type  does 

not  apply  to  riders (N.  Y.)   364 

Insurance  C  is  not  complete  until  acceptance  of  application. ..  .cOkla.)   S57 

Accident    policy    is    not    one    of    indemnity   against    loss   of   income    but 

rather  against   loss  of  capacity   to  work    (N.   H.)   Sfi9 

Delivery    of    renewal    receipt    creates    no    liability    on    part    of    insui^r 

until  accepted  by  insured (U.  S.  C.  C.  A.)   S6S 

Evidence  considered  and  held  to  make  question  for  jury  as  to  whether 

insured  accepted  renewal  receipt   (U.  8.  C.  C.  A.)   167 

Policy  or  accident   Insurance  is  C  of  indemnity (Mo.)   S6S 

Policy  insuring  against  death  resulting  from  accidental  bodily  injur- 
ies is  life  Insurance  policy  within  Mo.  suicide  law (Mo.)  374 

Policy  Issued  in  state  to  resident  of  that  state  la  to  be  construed  ac- 
cording   to    laws   of   such   state ^ (Mo.)   374 

Delivery   of   policy   and   collection   of  premium   waives   countersignature 

by  agent   (Ga.)   377 

Where    rider    provides    its    terms    are    substituted    for    those    of    policy 

provisions  of  policy  were  not  applicable    (Me.)   381 

Where  risk  has  attached  there  can  be  no  recovery  of  premium  because 

of   avoidance   of   policy   by    breach   of   warranty (Me.)   382 

Application  by  assured's  trustee  in  bankruptcy  to  vest  policy  pledged 

to  aa  enemy  may  not  be  maintained (Eng.)   387 

Insurance  policies  should   be   construed   so  as  to   give   effect   to  express 

language   of  parties    (Tenn.)   387 

"Time  of  purchasing  to  be  before  December  20,  optional  with"  pur- 
chaser was  executory  C,  title  remaining  in  seller (S.   D.)   388 

Where  services  were  rendered  under  offer  to  pay  so  much  per  week, 
employment  was  terminable  by  either  party  at  end  of  any  week 
(Ala.)   390 

Where  stock   subscription   was   inade  upon   condition,   which  was  never 

performed,    subscriber   never   became   stockholder (Okla.)   399 

Where  agent  stated  that  endorsement  would  be  made  "extending  the 
coverage,"  Insured  was  not  bound  by  limitations  in  new  policy 
(Tex.)   401 

C  of  reinsurance   is  one  of  indemnity   and  there  is  no  privity  between 

reinsurer  and   original   insured (Tex.)   403 

Where  reinsurance  was  unambiguous,  parol  evidence  as  to  what  par- 
ties  intended   was   inadmissible vTex.)   402 

Insurance    ('   which    was   separate   and    apart    from    ultra   vires   G    was 

not  its^'lf  Invalid    (Tex.)   402 

Incorporators    of    Insurance    company     have    no    authority    to    employ 

agents  to  sell   stock    (Mo.)   405 

Signature   of   employe   is   condition   precedent    to   completion   of   fidelity 

bond (Okla.)   407 

C  of  surety  company  will  be  construed  most  favorably  to  Insured.  (Ark.)   408 

Application  for  bond  will   be  construed  strictly  against  surety..  (N.  Y.)   409 

Undertaking   of   corporation    to   care    for   and   replace   plate   glass   is   C 

of   insurance    (N.    Y.)   413 

Title   policy   is  C  of  indemnity   and   recovery   thereon   can   be   had   only 

for  actual  loss (N.  Y.)   414 

Policy  is  but  written  evidence  of  C (U.  S.  D.  C.)   415 

Failure  to  furnish  notary's  certificate  was  material  element  of  build- 
ing C    (N.    Y.)   416 

Attachment  of  written  stipulation  Increasing  premium  rate  constituted 

new  C  as  of  that  date  on  terms  of  policy  except  as  modified.  (Wis.)   416 

Liability   and    indemnity    insurance    distinguished (Wash.)   418 

Act   of   party    in    terminating    C   for   placing   insurance   without    giving 

broker  reasonable  time  constituted  breach  of  C (U.   S.   D.  C.)   420 

Fact  that  consignee  was  prevented  from  concluding  C  by  reason 
of  war  amounted  to  total  loss  under  policy  Insuring  against  loss 
from  any  cause  whatsoever     (Eng.)  420. 

Where  C  for  placing  insurance  was  partly   executed,   statute  of  frauds 

did   not  apply    (U.   S.   D.   a)   421 

C  for  placing  insurance  "for  the  next  two  years"  Is  within  the  sta- 
tute of  frauds   (U.  S.  D.   C.)   421 

Agreement  to  extend  time  of  payment  furnished  suflScient  conaidera- 
ilon  flowing  from  broker  to  support  C  for  placing  insurance.... 
(U.    S.   D.   C.)   421 

Where   C  with   broker   was   terminated   without   giving   him   reasonable 

lime   to  place   insurance  broker  could   recover (U.   S.   D.   C.)   422 

I^labllity    policy,    where    open    to    construction    will    be    construed    most 

strongly    against    insurer    (Ind.)   426 
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Provision  that  liability   "ahall  cease  in  one  year"   extinsuishes  liability 

of  insurer  at  end  of  one  year (Conn.)  4S1 

Survey  referred  to  in  title  policy  is  part  of  C (N.  Y.)   432 

Evidence  considered  and  held  to  show  that  C  was  completed  when 
proposition    was   accepted    notwithstandiner   subsequent   delivery    of 

policy  and  attempted   cancellation    (N.   J.)  43S 

'  Directors    of    corporations    may    not    delegate    powers    of    management 

for  period  extending  beyond   their  term  of  ofQce (Ind.)   434 

False   representations  as  to   bona   flde   nature   of  application   necessary 

to  obtain  incorporation  avoided  C  of  employment (Ind.)   434 

Employment  C  appointing  board  of  managers  and  providing  that  ma- 
jority voice  shall  prevail   is  entire    ( Ind. )   434 

Where  workman   called    other   than   authorized   physician,    Insurer   was 

not  liable  for  medical  expenses (Mass.)   440 

Where  agency  C  was  ambiguous  as  to  right  of  termination,  parol  evi- 
dence of  intention  of  parties  was  competent (Tex.)   449 

Typewritten  provisions  in  agency  contract  will  control  printed  pro- 
visions so  far  as  the  two  conflict    (Tex.)   449 

Terms   of   C   considered    and   held   that   Insurer   had   right   to   discharge 

agent   for   cause    before   expiration    of   C '. (Tex.)  450 

Original  bond  and  renewals  constituted  separate  C..(Tenn.)   452.    (Mo.)   460 

Fidelity    bonds   are    to    be    construed,    as   Insurance    C,    most    favorably 

to   assured    (Tenn.)   462 

Fidelity  bond  covering  certain  employes  Is  separate  as  to  each  neces- 
sitating  proof   of   dishonesty   of   particular   employe (Wash.)   454 

Execution  of  subsequent  C  of  agency  terminates  original  C (N.  C.)   455 

Letter    from    company    "We    are    agreeable    to    appoint    you — form    of 

agreement  will   be  submitted"  did   not  create  C (N.   Y.)   462 

Where  applicant  accepts  policy  In  form  different  from  that  desired 
and  retains  same  without  objection  his  rights  were  measured 
thereby   (Cal. )   465 

Language  of  policy  Is  to  be  construed  In  aid  of  insurance   rather   than 

to   end   of   defeating   It (Mo.)   467 

CONTBIBITION. 

[See   Adjustment.] 

CONVERSION. 

[See  Agent;  Embezzlement.] 
Applicant  may  sue  agent  for  C  where  return  of  premium  is  refused  on 

rejection  of  application    ( Tex.)   172 

Right  of  action  by  application  for  C  of  premium  arose  Instantly  upon 

refusal  of  agent   to  return  same (Tex.)   172 

CORONER'S  INQI  EST. 

[See  Evidence.] 
Act  of  claimant's  attorney  in  sending  copy  of  C  was   not   binding  on 

her (Tex.)   124 

C  is  not  admissible  to  prove  cause  of  death (Tex.)   124 

Copy  of  coroner's  inquest  submitted   with  proof  of  loss  held  admissible 

against  beneflciary  although  subject   to  explanation (Mich.)    183 

Coroner's  certlflcate  of  death  is  prima  facie  evidence  of  cause  of  death 

under    Mich,    law     (Mich.)   188 

Copy  of  verdict   sent  subsequent   to  flllng  of  proofs  and   at   request   of 

insurer    held    no    part    of    proof    so    as    to    be    admissible    against 

claimant (Mich.)   230 

CORPORATION. 

Change    of    corporate    name    did    not    constitute    change    of    ownership 

(Mo.)     97 

C    is    a    "person"    within    meaning    of    equal    protection    provision    of 

constitution (Wis.)   131 

No   one    but   state    could    impeach    action    of   company   In    investing    in 

home   office    building    (Tenn.)   133 

Directors  have  right  to  take  into  consideration  future  needs  of  com- 
pany In  purchase  of  real  estate (Tenn. )   1^3 

Insurance  commissioner  has  no  power  to  veto  action  of  board  of  direc- 
tors with  reference  to  purchase  of  home  office  building. ...  (Tenn.)   133 

Annotation — Insurance   on    life  of   officer   of   corporation    for   benefit   of 

the  C    184 

Profit   sharing   bonds   Issued    by   Insurance   C   are    not    invalid. .  .(Wis.)   141 

Loan  note  could  not  be  reformed   so  as  to  give  holder  superior  claim 

on  funds  of  company  except  as  to  expenses  and  death  claim.  (Ga.)   210 
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It   was   impropfr   to   continue   to   pay   salaries   on   old   basis  after  order 

of  reduction  by  court    (U.   S.   D.  C.)    2S€ 

Expanses  of  meetlnsr  held  pursuant  to  direction  of  court  for  purpose 
of  forminer  plan  of  rehabilitation  could  not  be  made  basis  of 
charjfes   of   mismanagement    (U.   8.    D.    Q.)   2S6 

Enactment  of  law  requiring:  attachment  of  by-laws  did  not  impair  con- 
tract  between  special  charter  company  and  state (Ky.)   270 

•  Act  of  directors  of  benefit  society  consolldatinir  with  old  line  company 

without  consent  of  members  rendered  them  personally  liable. (Mo.)   292 

Directors  wrongfully  transferring  assets  of  society  were  not  liable 
for  so  much  assets  as  were  used  In  payment  of  valid  debts  of 
Bocleiy    (Mo.)   292 

On  reincorporation  of  voluntary  association  member  was  entitled  to  all 

existing  rights   (U.   S.   S.  C.)   294 

Judgment  uf  court  that   society   waa  entitled   to  exclusive  use  of  name 

has  no  i-xira  territorial   force    (U.   S.   D.   C.)   300 

Where    society    operated    for    a    number    of    years    without    interference 

injunction   restraining   use   of   name   would   not   be   granted 

(U.  S.  D.  C.)   300 

Benefit  society  may  establish   subordinate   lodges  In  other  states  where 

not   prevented   by   its  by-laws  or  by   laws  of  such   other  states 

(U.    S.    D.    C.)    300 

Subordinate  lodge  on   withdrawal   is  entitled   to  benefit  fund  raised   by 

voluntary    contributions    of    its    members (Mich.)   301 

Benefit    society   could   not   waive   statutory   provisions   limiting   class   of 

persons  who  could   be  designated  as   beneficiary (S.   C.)   302 

Where  insurer  Issued  policies  in  favor  of  persons  outside  classes  speci- 
fied by  Mo.  law  it  could  not  be  considered  a  mutual  benefit  society 
although  organized  and  admitted  as  such (Mo.)   306 

Plan   of   organization   as   set   forth   in    constitution   cannot   be   amended 

by     by-laws     (Kan.)   807 

Subscribers    to   employers   mutual    liability    insurance    associations    may 

sign   by   attorneys    (Pa.)   388 

Where   stock  subscription   waa  made   upon   condition,   which   was  never 

performed,   subscriber  never  became  stockholder (Okla.)   899 

Insurance  contract  which  was  separate  and  apart  from  ultra  vires  con- 
tract  waa   not   itself   invalid (Tex.)   402 

Proposed  charter  of  insurance  company  does  not  become  effective  until 

stock   has  been  subscribed   under  Mo.   Law (Mo.)    405 

Incorporators    of    insurance    company    have    no    authority    to    employ 

agents  to  sell  stock   (Mo.)   406 

Legislature    may    create    insurance    board    for    purpose    of    regulating 

rates   (Okla.)    409 

Business  of  insurance  is  affected  with  a  public  interest  Justifying  reg- 
ulation  of  rates    (Okla.)   409 

Ua.    Law    limiting   commissions   on   sale   of   stock   has   no  reference  to 

sale  of  stock  belonging  to  individual   (6a.)   412 

Where  note  given  for  capital  stock  was  deposited  in  bank  with  stock 
certificate,  maker  of  note  was  liable  notwithstanding  Mo.  Law  re- 
quiring payment  in  money    (Mo.)   418 

That   name   of   C   had   been   stricken   from   public   rolls   did   not   reader 

assignment   in   corporate   name   invalid (Wash.)   418 

Sale  of   capital   stock   in   consideration   of   note,   secured   by   trust  deed. 

is  void  under  Tex.  St (Tex.)   428 

Insurer,   which  accepted  note  in  payment  of  stock  in  violation  of  law, 

held   liable  as  endorser  thereof (Tex.)   429 

Directors   of   C   may    not   delegate   powers   of   management    for    period 

extending  beyond  their  term  of  office (Ind.)  484 

False   representations  as   to   bona  fide  nature  of  application   necessary 

to  obtain   incorporation  avoided  contract  of  employment (Ind.)  434 

Employment    contract    appointing    board    of    managers    and    providing 

that  majority  voice  shall  prevail  Is  entire (Ind.)  434 

Where  statute  under  which  company  was  organized  made  no  pro- 
vision for  delegation  of  powers  of  board  of  directors  a  provision 
in  articles  of  Incorporation  to  that  effect  was  of  no  more  force 
than  by-law   (Ind.)  434 

Incorporation    of   individual   owners   held   no   more   than   a  change   of 

name  rather  than  of  person    (Mo.)   407 

COSTS. 

[See   Attorneys;    Employers  Liability   Company;    Penalty.] 

COUNTEB-CL.AIM. 

(See  8et-olf.] 
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COURTS. 

[Sec  Equity;   Turiadlctlon;  Remedies.] 

CRBDIT  IN8UBANCE. 

[See  Policy.] 

That  insurer's  agent  had  examined  company's  books  would  not  estop 
insurer  where  he  did  not  examine  book  with  reference  to  outstand- 
ing: accounts    (N.   Y.)   406 

Understatement  of  amount  of  outstanding  accounts  constituted  breach 

of  warranty   (N.  Y.)   406 

"Losses"   as  used  in   credit  indemnity   bond   defined (N.   Y.)   415 

Credit   indemnity  bond   construed  and   held   to  exclude  losses  occurring 

prior  to  specified  date .- (U.  S.  C.  C.  A.)   417 

"Prior   experience,"    construed. (N.    Y.)   449 

CRIMINAL  LAW. 

[See  Arson;  Embezzlement;  Statutes.] 

Afndavit    charging   perjury   Is   not    defective    because    it    falls   to   allege 

character  of  company    (Mo.)     70 

Affldavit  charging  perjury  is  not  defective  In  falling  to  aver  that  com- 
pany was  authorized  to  Issue  policies  in  the  state (Mo.)     70 

That  insurer  requested  afHdavlt  is  no  defense  to  prosecution  for  making 

false  afHdavlt    (Mo.)     70 

Evidence    held    to    sustain    verdict    of    Jury    finding    accused    guilty    of 

perjury  in  making  proofs    (Mo.)     70 

Cal.    Law   pioviding   for   penalty    for   presentment   of    fraudulent    claim 

does  not  apply   to  claims  on  accident  policies (Cal.)   876 

CUSTOM. 

[See  Evidence;  Waiver.] 

Question  of  whether  or  not  a  certain   C   existed    in   a  certa,ln   locality 

held  for  Jury    (Me.)     28 

Bailor  can  assert  duty  of  warehouseman  to  insure  goods  in  pursuance 

of  local  C   (Ga.)     86 

C  of  delivering  policies  without  prepayment  of  premium  held  com- 
petent to  show  an  extension  of  credit   (Wis.)   187 

C  of  accepting  assessments  after  due   date  of   which   insured    had   no 

knowledge  could  not  be  considered  as  evidence  of  waiver.  .(Minn.)  282 

Proof  of  C  of  sending  notice  to  all   members   held   admissible. ..  (Oa.)   196 

Terms    of    contract    can    be    changed    by    parol    evidence    of    C    known 

to   insured    (Conn.)   281 

DAMAOBS. 

[See    Interest;    Measure    of   Damages.] 

A  broker,  undertaking  to  procure  Insurance,  is  bound  to  exercise  rea- 
sonable diligence,  and  to  notify  his  principal  of  inability  to  obtain 
same (Kan.)      24 

Complaint  held  sufUcient  to  state  cause  of  action  for  failure  of  broker 

to  procure  policy (Kan. )     24 

Warehouseman  failing  to  provide  full  Insurance,   after  obligating  itself 

to  so  do   by  posting  notice,   was   liable   in   D (Ga.)     85 

Company  Is  not  liable  for  failure  of  soliciting  agent  to  forward  appli- 
cation   (Ark.)     89 

That  owner  recovered  insurance  would  not  reduce  liability  of  wrong- 
doer   (Md.)     48 

Liability    of    agent    who    represents    several    companies,    for    failure    to 

write  policy  as  he  agreed    (Ga.)     79 

In  action  for  D  for  failure  to  transfer  policy,  vendee  may  recover  what 

could  have  been  realized  on  policy    (Ala.)     88 

Where  agent  misunderstood  risk  to  be  insured  and  delivered  policy 
Insuring  different  risk  than  that  Intended  by  insured  the  latter 
could  not  recover   D   (111. )     98 

Railroad  company,  whose  negligence  caused  loss,  cannot  escape  lia- 
bility  because   assured    collected    Insurance (C>ol.)  108 

Judgment  on  policy  in  favor  of  Insured  is  conclusive  as  against  agent. 

in  action  of  company  for  D  for  failure  to  cancel (Wash.)  112 

Agent  undertaking  to  cancel  policy  but  failing  to  do  so  is  liable  for  D 

(Wa»h.)   112 

Where   company   repudiates   contract   Insured    may    maintain   action   at 

once    for    D    (Ind.)  118 

Formation    of   scheme   to    render   stock    of   agency    company   valueless, 

furnished  cause  for  action  for  D iB.   C.)  164 

Burden  is  on  insurer.  In  action  by  agent,  to  show  that  he  could  have 

obtained  employment  elsewhere  to  mitigate  D (Tex.)   168 
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Verdict    based    on    prospective    eamingB    of    affent    held    sustained    by 

evidence (Tex.)   ISS 

Measure  of  xecovery  by  medical  examiner  for  breach  of  contract.  .(Mo.)   191 

IMaintlfr  having  averred  that  it  was  employed  as  "medical  examiner" 
could  not  recover  on  proof  of  employment  as  "medical  director" 
(Mo.)   191 

Wliere    insurer    repudiates    income    policy    beneficiary    may    sue    for    I> 

(Ga.)   202 

Reference  to  insurance  in  action  for  D  was  not  reversible  error  where 

no  request  for  special  instructions  thereto  was  made (N.  C.)   394 

That   mortality  table  was  based  on  selected  lives  would  not  render  it 

inadmissible  in  action   for  D (Vt.)   394 

Expected   profits  may  be  recovered  as  part  of  D  for  breach  of  agency 

contract (Mo.)   394 

It    was    not    error    to    refuse    to    instruct    that    reference    to    insurance 

should    not  control   verdict    (la.)   89€ 

In  action  for  D  liability  is  not  reduced  by  insurance (Ala.)     898 

No   liability   for   D  could   arise   out  of   Insurer's   refusal   to   settle   claim 

against    employer    (Wis.)   411 

I^iabillty    company    is    liable    in    D    for    negligence    In    making   defense 

• (Wia)   412 

Reference   to   Insurance,   in  personal   Injury  action   was   harmless   where 

Jury   were   instructed    to   dlsre^jard    It    (Tex.)    417 

Where  contract  with  broker  was  terminated  without  giving  him  rea- 
sonable time  to  place  insurance  broker  could  recover,.  (U.  S.   D.  C.)   422 

In    action    for    D    against    contractor.    Insurer    was    improperly    joined 

(N.   C.)   436 

In  action  for  D  where  it  was  claimed  that  release  had  been  obtained 
by  fraad  of  insurer's  agent,  it  was  not  improper  to  allow  plain- 
tiff great   latitude   In  examining  agent (Ala.)   442 

It  was  not  improper  In  examining  jurors  to  ask  if  they  were  inter- 
ested  in   any   Indemnity  company    (Ala.)   442 

Reference  to  insurance  In  action  for  D  Is  Improper.  ...  (Mo.)    442.    (III.)   450 

Measure  of  D  for  breach  of  agency  contract  considered (Tex.)    450 

Sufficiency   of   complaint    in   action   against    attorneys    for   negligence    in 

defending    action    against    assured    under   liability    policy 

( r.    S.    C,    V.    A. )   452 

Interrogation  of  proHpectlve  jurors  as  to  connections  with  liability  in- 
surers waa   within  discretion  of  trial   court (U.   S.   C.   C.   A.)   453 

Refusal   of  insurer  to  permit   Insured   to  settle  claim   would  not   render 

Insurer    liable    for    D    (N.    T.)   453 

In  action  for  damages  for  personal  injuries  amount  of  recovery  Is 
not  lessened  by  reason  of  collection  of  insurance  by  insured.... 
(Minn.)   456 

Where    llablllly    company   permitted   judgment    to    be   rendered    against 

Insured  it  was  liable  for  excess  above  face  of  policy.  (U.  S.  C.  C.  A.)    454 

Where   insurer   assumed   defence   it   was   liable   in   D   for   negligence   in 

conducting  case    (N.   Y.)   456 

Amount  of  Insurance  Is  incompetent  to  establish  value (Ala.)   464 

Where    insjrer    refuses    to    defend    action    against    insured,    action    for 

breach  of  contract  may  bo  commenced  at  once (X.   Y.)   471 

OEATH. 

[See    Beneficiary;   Distribution:    Presumption  of  Law.} 

Whether  absentee  died  under  evidence,   was   for  jury (Col.)   115 

What  facts  must  be  proved  to  raise  presumption  of  D (Col.)   115 

Presumption  of  D  arising  from  tacts  properly  pleaded  raises  no  pre- 
sumption as  to  time  of  D (Col.)    115.    (Tex.)   299 

.Werment    )f  facts  raising  presumption  of  D  held  sufficient (Col.)   115 

Mortality  table  held  competent  on  behalf  of  company  to  rebut  pre- 
sumption  of    D   of   absentee (Col.)   116 

Production  of   letters  of  administration   held  insufficient   as   proof  of  D 

(Pa.)    134,   194,    (la.)   237 

Where  there  was  no  testimony  to  show  how  gas  escaped  or  any  cir- 
cumstances   tending    to  .show    an    Intent    to    take    life,    defense    of 

suicide   was  nut   established    (N.    Y. )   148 

Where  there  was  no  evidence  to  show  connection  between  alleged  sun- 
stroke and  disease  from  which  insured  died.  Jury  should  have  been 

instructed  to  return   verdict  for  company (Ky.)   172 

Whether  insured,  who  was  found  dead  with  pistol  in  his  hand,  com- 
mitted suicide,   was  for  jury    s (Mich.)    183,    (Cal.)   376 

Evidence   held   to   show   that    insured   met    D   in   explosion   of  dynamite 

(Tex.)   227 
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D  of  Insured  may  bo  shown  by  circumstantial  evidence (Tex.)   228 

Testimony   as   to   what   people   said   was   cause   of    D   was   incompetent 

(Ala.)   277 

Statement  by  physician  that  D  was  due  to  suicide  was  properly  ex- 
cluded     (Ala.)   278 

It  will   be  presumed   that   D  occurred  at  end  of  period  of  seven  years 

(111.)    294.     (Cal.)    296 

Evidence  of  facts  making  abandonment  of  home  improbable  may  be 
sufflclent  to  raise  presumption  of  D  without  reference  to  lapse 
of   time    (Tex.)   299 

Evidence  held  sufficient  to  warrant  inference  that  Insured  died  shortly 

after   disappearance    • , .  (Tex. )   299 

Whether  insured   who   had   taken   carbolic  acid   had   committed   suicide 

was   for   Jury (Mo.)   304 

"Horace  shot  me  and  I  will  tell  all  at  the  rlffht  time"  held  incom- 
petent to  show  cause  of  D (Qa.)   314 

Whether  D  was  due  to  accidental   fall  or  disease  held   for  Jury..  (Mo.)   340 

Evidence   considered   and   held   insufflcient   to  show   that   D   was  due   to 

fall    (CJal.)   346 

It  was  only  necessary  that  evidence  of  cause  of  D  should  exclude  by  a 

preponderance  the  theory  advanced  by  Insurer   (Pa.)   350 

I'nder  evidence  it  was  for  jury  to  say  whether  D  resulted  from  ab- 
scess caused   by   Injury    ( Mich. )   352 

DISBTORS  AND  CREDITORS. 

[See    Assignment;    Beneficiary;    Insurable    Interest;    Statutes.] 
Where    creditor    sued    out    writ    of    garnishment    it    waived    equitable 

lien  on  policy  which  had  been  delivered   to  it (Wash.)   Ill 

Where  policies  were  payable  to  mortgagee  proceeds  could  not   be  gar- 

nisheed  by  any  other  creditor   (Wash.)    Ill 

Creditor  to  extent  of  debt  has  insurable  interest  In  life  of  debtor.  (Ky.)   181 
It    is   only    when    beneficiary    is   some   person    other   than    Insured    that 

proceeds  are  exempt  under  Wash.   St (Wash.)   201 

Where  proceeds  of  policy  are  exempted  they  are  not  subject  to  execu- 
tion   (Tex.)    803 

Whore  insured  and  beneficiary  died  before  enactment  of  law  exempting 

proreeds,   thiy  cuuld   be  reached   by  creditors (Tex.)   303 

DECEDENT'S  ESTATE. 

[See  Administrator  and  Executor;  Death;  Distribution.] 

\Vh<-re  executor  sues  he  does  so  as  trustee  of  those  entitled  to  pro- 
ceeds   (Mo.)      70 

Whti'e  administrator  of  beneficiary  collected  surrender  value,  Insured 
was  entitled  to  rolmbursemont  out  of  funds  for  premiums  paid 
by    him     (Miss.)   158 

Where  policy  was  payable,  after  death  of  beneficiaries  named,  to  in- 
sured's estate,  he  had  such  a  reversionary  interest  as  he  could 
pass  by  will (R.    I.)    163 

Wife  as  administratrix  having  received  funeral  benefit  could  not  charge 

estate  with  funeral  expenses (N.   Y.)   209 

Member   of   benefit   society    has   no  such    Interest   in   fund   as   passes    to 

his    estate     ( Conn. )   290 

DEED. 

[See   Ownership;   Vendor  and   Vendee.] 

DEIINTITONS. 

[See  Contract;   Policy.] 

Total  disability  construed (111.)    242,    (Ark.)    302 

-Ailment."    defined    (Ark.)   246 

••Accidental   means."    construed    (Tenn.)   340 

■Atiual    total    loss"    cfinstrued    (Md.)    384 

"t'o-lnsurance*    defined    (N.    Y.)    109 

"<^ondlJon    precedent,"    construed (Okla.)    153 

•Condition   subsequent."    construed    (Okla.)   153 

"("onstructive     to;al     loss"     construed (Md.)   383 

"Estoppel,"    defined     (Okla.)   168 

"Explosives,"    defined    ( Ind. )    149 

"General   agent"   defined    (Cal.)   365 

"(}eneral   average"    defined    (Md.)   883 

"Good  Health"  defined    (111.)   274 

"Gross   negligence,"    defined    (Me.)     29 

"Hay    in    stack."    construed ,.  ...(la.)     71 

"Inventory,"    defined    '.  ..(Md.)      29 
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"Llkewiso."    defined    (Ky.)   346 

"Loss^'b"   as  used  in  credit  indemnity  bond  defined (N.  Y.)   415 

"Obvious.-    defined    (Ohio)   332 

"Occupied"    Implies   an   actual   use (Tex.)     17 

"One   month   in  arrears,"   construed (Teac)   265 

"Particular   average"    defined     (Md.)   383 

"Passf nRcr"    defined     (Mo.)  374 

"Total   disability."    construed    (111.)   242 

"Seaworthiness"   defined    (Me.)   381 

"Serious    illness."    construed    (N.    C)   128 

"Shall   cease."   defined    (Conn.)   481 

"Vacant"   means  entire  abandonment    " (Tex.)     17 

"Waiver."     defined     (Okla.)   153 

"Wholly   disabled,"    construed    (Md.)   338 

DEUVEBY. 

[See  Contract;   Policy.] 

If    there    was    binding    contract,    fact    that    policy    was    not    delivered 

until  after  loss  would  not  prevent  recovery  on  It..(U.  S.  C.   C.  A.)     42 

Whether   ihcre   had   been   a   D  of  policy   found   among  insured's  papers 

was   for  jury (Tex. )   105 

Sending  policy  to  local  agent  was  not  waiver  of  provision  making  com- 
pletion of  contract  dependent  on  D  to  applicant (Mo.)   121 

Issuance    and    D   of   policy    held    condition    precedent   to    completion    of 

contract (Mo.)   121 

(xood  health  at  time  of  D  held  a  condition  precedent (Okla.)   137 

Where   application   Is  accepted   .md   policy   Is  unconditionally   deposited 

in  postofllce  contract   Is  complete (Wis.)   186 

Possession  of  policy  by  assignee  raises  presumption  of  D (Okla.)   194 

Retention  of  policy  different  than  applied  for  held  evidence  of  ac- 
ceptance  (Mo.)   193 

Mailing  of  policy  completes  contract (S.   C.)   206 

D  of  policy  to  agent  for  D  to  applicant  completes  contract (S.  C.)   206 

Where  D  was  induced  by  fraud  of  applicant  there  could  be  no  re- 
covery  (Vt.)   207 

It  will  be  presumed  that  Inquiry  of  agent  as  to  health  of  applicant  at 

time  of  D  was  with  authority  of  company {Vt.)   207 

-\n   undelivered   assignment   Is   insufllcient    to   pass   Interest   to   Intended 

assignee (X.   J.)   210 

Provision   that   contract   shall    not   be   effective   until    D  does   not   apply 

to  changes  or  modification  of  existing  contract (Minn.)   232 

Question  of  date  of  D  held  for  jury (la.)   313 

Testimony    that    certificates   of    other    persons    were    not    D    until    date 

subsequent    to   obligation    held    competent (la.)   S18 

DEMANB. 

[See  Notice.] 

DEPASTURE. 

[See  Pleading;  Practice.] 

DEPENDENT. 

[See  Beneficiary;  Constitution  and  By-Laws.] 

DEPOSITS. 

[See  Statutes.] 

DISABIUTY. 

[See    Accident    Insurance:    Definition;    Policy.] 

Provision  for  proof  of  D  does  not  contemplate  causes  of  D (Ga.)   210 

"Total    disability"    has    reference    to    inability    to    perform    occupation 

named   In   insured's  application.'?^.^ (Ark.)   303 

"Continuously  confined  within  the  hou6e"  means  an  uninterrupted  con- 
finement  (Mass.)   336 

Limitation    to    such    time    as    Insured    Is    continuously    confined    within 

house  is  valid (Mass.)   386 

"Wholly  disabled"  held  to  Include  death (Md.)   338 

L.OSS  of  eye  Is  not  to  be  considered  total  and  permanent  disability.  (Oa.)  342 
Evidence  considered  and  held  to  show  that  there  was  no  such  Imme- 
diate   and    continuous    disability    as    would    render    insurer    liable 

(Ky.)   347 

Fracture  of  arm  is  a  "broken  arm" (Ala.)  348 

Insurer  held  not  liable  for  D  contracted   before  expiration  of  60  days 

from  date  of  policy  even  though  It  continued  thereafter. ...  (Ark.)  349 
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Although  insured  tried  to  work,  where  his  services  were  of  no  value  it 
was  question  for  jury  as  lo  whether  or  not  he  was  totally  dis- 
abled  (N.  H.)   859 

If  condition  of  Insured  was  quch  that  prudence  required  him  to  de- 
sist  from   his  labors  he  was  totally  disabled (Tex.)   361 

Measure  of  recovery  under  policy   limiting  Indemnity  on  account   of  D 

"Resulting  from  paralysis" (la. )   370 

Under  terms  of  policy  it  was  not  necessary  that  accident  should  have 
"Immediately  and  continuously"  disabled  insured  to  entitle  him 
to  recover  for  loss  of  eye (Cal.)   373 

Sun  stroke  following-  exposure  to  sun  and  to   heat  of  engine  is  not  an 

accident : «.(Ga.)   376 

DISAPPEAKANCE. 

[See  Death;   Prestimption. ] 

Whether  absentee  died,  under  evidence,   was  for  jury (Col.)   115 

Presumption    of   death    arising   from    facts   properly    pleaded    raises    no 

presumption  as  to  time  of  death (Col.)   115,   (Tex.)   299 

What  facts  must  be  proved  to  raise  presumption  of  death (Col.)   116 

Averment  of  facts  raising  presumption  of  death   held  sufficient.  .(Col.)   115 
Presumption    of    death    of   absentee    does    not    obtain    if    circumstances 

are  such  as  to  account  for  absence  without  tidings (Col.)   116 

Mortality  table  held  competent  on  behalf  of  company  to  rebut  pre- 
sumption of  death  of  absentee (Col.)   116 

Sufficiency  of  search  for  absentee  held  for  Jury (Col.)   116 

Where  insured  disappeared  and  policy  wsis  allowed  to  lapse  a  court  of 

equity  would  not  order  reinstatement (N.  Y.)   125 

Production    of    letters   of   administration    held    insufficient    as   proof    of 

death (Pa.)   194 

Letters  of  administration  are  inadmissible  to  prove  death  of  absentee 

(la.)   237 

Where  seven  years  absence   is  relied  upon   to  establish   death  proof  of 

death  need  not  be  furnished  until  expiration  of  that  time (Cal.)   238 

Right  of  action  on  policy  held  by  absentee  does  not  accrue  until  lapse 

of  seven  years (Cal.)   238 

That   insured   a  short   time   before   disappearing  attempted    to   commit 

suicide  was  competent  on  question  of  time  of  death (Cal.)  239 

I.ietter    written    by    insured    at    time    of    D    held    competent    as   part    of 

res  gestae  to  show  time  of  death (Cal. )   239 

Where   society   refused   to   furnish   blanks  on   receiving   notice  pf  claim 

arising  from   insured's  unexplained   absence  there  was  a  waiver  of 

proofs   of   death (Wis.)   257 

Evidence   being  sufficient    to   give   rise    to   legal    presumption   of   death, 

it  was  error  to  leave  question  to  jury (Wis.)   257 

Legal  presumption   of  death   arises  from  absence   of  seven   years 

(Wis.)    257,    (Cal.)    296 

Amendment    of    by-law    requiring   members    who    disappear    to    furnish 

notice   of  new   address  within  specified    time   is  valid (Md.)   298 

It   will    be   presumed    that    death    occurred   at    end    of   period    of   seven 

years (111.)   294 

Amendment  providing  that  member  who  disappears  shall  stand  sus- 
pended one  year  is  valid (III.)   296 

By-laws  existing  at  time  of  D,  rather  than  those  subsequently  enacted, 

control  rights  of  parties (Cal.)  296 

Beneflciariei  may  await  termination  of  seven  year  period  before  suing 

(Cal.)  296 

Where  there  was  evidence  tending  to  show  that  insured  died   the  day 

he    disappeared    the    proceeds    belong   to    heirs    of    beneficiary    who 

subsequently    died    (Cal.)   296 

Where  there  was  evidence  warranting  finding  that  insured  died  on  day 

of   D   that  subsequent   assessments  were   not   paid    was   immaterial 

(C?al.)   296 

Amendment    providing    that    absence   should    be    no   evidence    of   death 

until  the  end  of  insured's  expectancy  held  invalid (Tex.)   298 

Evidence  of   facts   making  abandonment  of   home  improbable   may   be 

sufficient    to    raise    presumption    of    death    without    reference    to 

lapse    of    time (Tex.)   299 

Evidence  held  sufficient  to  warrant  inference  that  Insured  died  shortly 

after  D    (Tex.)   299 

DIBCBISIINATIOK. 

[See  Constitutional  Law;  Rebates;  Statutes.] 
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DISKA8E. 

[See  Application:  Health.] 

"SeriouH  illness."   construed (N.   C)   128 

Failure   to  disclose  incipient   D  would   not   prevent   recovery (Fla.)    14« 

Sunstroke   is  an   accident (Ky.)   172 

"Ailment"     has    reference     to    somethingT    which    impairs    constitution 

(Ark.)   245 

Where   D   from    which   insured   died   first   demonstrated    itself   after   his 

admission    society    was    liable (Ga.)   260 

Pre-disposition   to   D  is  not  a  "D" (Ky.)   329 

Peritonitis  is  not  an  lnjur>'  but  a  disease (Pa.)   S31 

ITnder    terms    of    policy,    sunstroke    was    accident    rather    than    disease 

(Tex.)    343 

Policy   coverinir   "bolls"    does   not   cover   disability   due    to    ischio-rectal 

abscess (Okla.)   344 

DIS80Ll"nON    OF   COMP.4NY. 

[See   FYalernal    Benefit   Orders:    Insolvent   Company;   Receiver.) 
Ily-laws   relating   lo   disposition    of   funds   of   lodge   "about   to   disband" 

do   not    apply    to   lodge   withirawing    their   organization. ..  .(Mass.)   297 
Resolution  dissolving  society  was  not  biiiding  on  members  who  did  not 

attend    meeting ( N.    Y. )   315 

Surrendering   of   charter    for    purpose    of   obtaining   charter    in    another 

society   was   not    D   so   as   to   vest   ujsets   in   withdrawing   members 

of    subordinate    lodge (Pa.)    316 

(3n   D  of  company  its  funds  in  another  state  could  not  be  attached   by 

creditors   in   that   state...' (N.    Y.)    396 

DISTRIBI'TIOX. 

[See   Accounting;    Beneficiary;   Insolvent   Company;    Receiver.] 

Husband,  who  had  made  improvements  on  wife's  real  estate  and  in- 
sured them,  on  her  death  was  entitled  to  the  whole  of  the  in- 
surance   money    (111. )        6 

Holder  of  vendor's  Hen  has  no  interest  in  insurance  proceeds  in  ab- 
sence  of   provision   in   policy   In   his   favor ...(Tex.)      37 

D  of  proceeds   where   policy   contained    loss  payable   clause   in   favor  of 

life   tenant    (Mo. )      69 

Where  executor  sues  he  does  so  as  trustee  of  those  entitled  to  pro- 
ceeds  (Mo.)      70 

JJfe  tenant  is  entitled  to  have  his  Interest  in  insurance  proceeds  com- 
muted   ... ..! (Mo.)      70 

Mortgagee   Ih'  not  accountable   to  mortgagor   for  insurance  collected   on 

policy  taken  out  by  him (N.  C.)      72 

Vendee  Is  not  entitled  to  benefit  of  insurance  obtained  by  vendor 

(N.  C.)      72 

Where  policy  was  payable  to  business  partner  to  secure  certain  ad- 
vances vihich  had  been  paid,  partner  had  no  further  interest.  (Pa.)   140 

Where  administrator  of  beneficiary  collected  surrender  value,  insured 
was  entitled  to  reimbursement  out  of  funds  for  premiums  paid 
by  him    (Miss.)    158 

Where  policy  was  payable,  after  death  of  beneficiaries  named,  to  in- 
sured's estate,  he  had  such  a  reversionary  Interest  as  he  could 
pass  by  will (R.   I.)    163 

Where  policy  was  payable  to  insured's  wife,  and  upon  her  death  to 
their  children,  where  the  wife  died,  the  interest  of  the  child 
subsequently  dying  passed   to  the  survivors (Ky.)   ISo 

Where  contract  was  with  insured's  wife,   children,   who  were  to  receive 

proceeis  in  case  of  prior  death  of  wife,  took  vested  Interests.  (Ky.)   1S6 

Death  of  assignee  does  not  restore  title  of  policy  to  insured. ...  (Okla.)   194 

On    death    of    designated    beneficiary    under    industrial    policy    proceeds 

pass  to  insured's  estate (N.   Y.)   208 

Wife  as  administratrix  having  received  funeral  benefit  could  not  charge 

estate  with  funeral  expenses (N.   Y.)   209 

Beneficiary    has    no    vested    interest    in    benefit    certificate    and    nothing 

passes   to   her  estate  on   her  death (Miss.)   272.    (N.    Y.)   312 

On    death    of   oriKinal    beneficiary    fund    will    be   divided   between    those 

named    in    by-laws (Mist.)   272 

Where  fund  is  paid  into  court  it  will  be  disposed  of  on  equitable 
grounds  although  legal  rights  of  one  claimant  are  superior  to 
those  of  the  other (N,   J.)   282 

Evidence  cot-sidered  and  held  Insufficient  to  show  that  moneys  were 
advanced  on  faith  of  policy  so  as  to  give  claimant  superior  equity 
lo    that   of    n"W    beneficiary (N.    J.)   282 
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upon  death  of  member  payment  was  properly  made  to  widow  not- 
withstanding insured's  request  for  payment  to  a  relative  who  was 
not  dependent  on  him (N.   H.)   291 

On  death  of  original  beneficiary  fund  became  payable  to  insured's  next 

of    kin    (Pa.)   296 

Where  there  was  evidence  tending  to  show  that  Insured  died  the  day 
he  disappeared  the  proceeds  belong  to  heirs  of  beneficiary  who 
subsequently  died    (Cal.)   296 

Where   assessments   were   paid   by   original    beneficiary   he   was   entitled 

to  reimbursement    (Ohio)  812 

Lessee,  under  contract  granting  option  to  purchase  is  not  entitled  to 
have  insurance  proceeds  collected  by  lessor  applied  to  purchase 
price    (N.    Y.)   426 

DI^IDKNDS. 

[See  Policy.] 
On  death  of  insured  under  tontine  policy   beneficiary  would  take   face 

value  of  policy  without  any  portion  of  surplus (La.)   147 

DIVOBCB. 

[See  Beneficiary.] 
On   D   beneficiary   is   entitled   to   reimbursement   for   premiums   paid   by 

her (Ky.)   146 

Beneficiary,  on  D,  loses  right  to  insurance  proceeds  even  though  prem- 
iums were  paid  by  her (Ky.)   146 

Wife's  Interest  in  policy  ceases  upon  entry   of  decree  of  D 

(Ky.)   154,   (Tex.)   204.   (Neb.)   271 

In   granting  D  it   was  not  error  to  award  policy  to  wife   and   require 

husband  to  pay  premiums  thereon (Wis.)   169 

Decree  of  D  does  not  deprive  beneficiary  of  right  to  proceeds. ..  (Wis.)   178 
On   entry   of  decree   of   D  wife    cannot   follow   and   recover   community 

funds  expended   for  premiums (Tex. )   204 

Divorcee    upon    re-marrlage    may    recover    as    wife    of   second    husband, 

notwithstanding  waiting  period  had  not  elapsed (Vt.)   230 

Member,    on   being  divorced,    could    revoke   designation   of   former   wife 

as   beneficiary   without   her  consent (Wis.)   282 

After  a   D,    husband    has   no   Insurable   interest   in   the   life   of   D   wife 

(Tex.)   286 

On    D    of    beneficiary    benefits    become    payable    to    insured's    children 

(Tex.)   285 

That  D  husband  continued  payment  on  wife's  policy  would  not  entitle 

him  to  recover  except  of  payment  made  by  him (Tex.)   286 

DOING    BUSOf£8S. 

[See    Foreign   Company;    Statute.] 

Collection  of  premiums  after  withdrawal  from  state  is  not  transac- 
tion of  business  so  as  to  subject    company  to  taxation.  (U.  S.  S.  C.)   123 

In    collecting    premiums    on    business    reinsured    foreign    company    is 

transacting  business  in  the  state (Minn.)  284 

Issuance   of  surety   bond   for   consideration   is   transaction    of   insurance 

business (Neb.)   399 

Undertaking  of  corporation  to  care  for  and  replace  plate  glass  is  con- 
tract   of    insurance (N.    Y.)   418 

I>Ol  BLE  INSURANCE. 

[See  Other  Insurance.] 

DROWNING. 

[See  Accident  Insurance.] 

ISLECnON. 

[See  Notice;  Rescission.] 
EMBEZZLEMBNT. 

[See  Agent;  Criminal  Law.] 

Act    of   employe   accepting   other   than   money    for   goods   is   not   E.... 

(N.    D.)   402 

Averment   that  employe  raised   pay  roll   checks  and   made  deposits  of 

amounts  less  than  stated  in  cash  book  held  to  show  E (Okla.)   407 

Where    agent    remits    proper   percentage    of    collections,    and    company 

applies  it  to  advancements  there  was  no  E (Mo.)   419 

Federal  government  may  recover  on  bond  of  postofllce  employe  to  full 
extent  of  loss,  not  in  excess  of  penalty  of  bond,  for  E  of  reg- 
istered  package (U.    S.   C.   C.   A.)   426 

Indictment   for   £   was   not   defective    In    failing   to   aver   ownership   of 

funds (Tex.)   486 
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In    prosecution   for   E    it    waa   not   Improper    to   admit  agency   contract 

(Tex.)   435 

In    prosecution    for   il    it   was   proper   to   permit    state   agent    to   testify 

that  money  had  been  refunded  to  applicant (Tex.)   435 

Indictment  for  E  is  not  defective  In  failingr  to  aver  corporate  charac- 
ter of  defrauded  party  where  only  corporations  were  authorised 
to  do  business  transacted  by  It (Tex.)   435 

In  prosecution  for  E  of  premium  paid  on  application  which  was  re- 
jected, amount  of  commission  could  not  be  considered  in  deter- 
mining  degree   of   crime (Tex.)   436 

Under  evidence,  instruction  that  agent  was  not  guilty  if  he  had  with- 
held money  pending  approval  of  application  was  properly  refuBed 
(Tex.)   436 

That  applicant  had  failed  to  sign  application  on  which  money  had 
been  paid  would  not  prevent  conviction  for  E  of  such  money.... 
(Tex. )  436 

Strictness  of  proof  required  in  criminal  proceedings  is  not  essential  to 

establish   E  in  action  on  fidelity  bond (Kan.)   440 

£MFL.OYBR'8  LIABILITY. 

[See  Policy.] 

Payment  by  promissory  notes  entitled  employer  to   recover  on  liability 

policy (Cal.)   396 

Release    by    one    partner    would    not    operate    to    bar    action    by    other 

partner  on  liability  policy   (C^al.)  396 

"Immediate  notice"   means  within  a  reasonable  time (Pa.)   397 

Provision    forbidding   settlement   of    claims   without   consent    of   insurer 

is    not    legal (111.)   897 

Liability   insurer  need  not   prove   that  pay   rolls,   relied  on  to  establish 

amount  of  premiums  due,  related  in  part  to  excepted  work. ..  (111.)   397 

Evidence  as  to  average  pay  roll  was  properly  rejected   where  premium. 

based   or.   actual    pay    roll (111.)   897 

Acceptance  by   insurer  of  employer's  statement  as  to  pay   roll  did  not 

constitute    an    account    stated (111.)   397 

Interest    is    recoverable    on    premiums    accruing    under    liability    policy 

from   time   they   became   payable (111.)   398 

Having  defined  liability  Insurer  waived  right  to  have  summons  for- 
warded  to  it (N.    C.)   399 

Where  insuier  failed  to  defend  action.   Insured  could   recover  costs  and 

expenses  in  defending  employe's  action  against  him (N.  C.)   400 

Where  insurer  denies  liability  it  will  be  estopped  to  set  up  provision 
of  policy  that  no  suit  shall  be  maintained  except  for  loss  and 
expenses    actually    paid (Tex.)   400 

Insurer    m-iy    waive    misjoinder    of    causes    of    action    by    insured    and 

employe (Tex.)   401 

Policy  is  one  of  indemnity  against  liability  to  extent  of  costs. ..  (Tex.)   401 

Insurer  is  liable  for  costs  even  though  employer  was  successful.  .(N.  T.)   404 

Where  defense  was  assumed  upon  representation  that  insured  had  no 
notice  of  accident  there  was  no  waiver  of  delay  in  giving  notice 
(Mich.)   405 

That  agents  of  assured  made  Investigation  and  concluded   no  accident 

had  occurred,  does  not  excuse  failure  to  give  notice (Mich.)   405 

Where   no    notice   was   given   to   insurer   for   three   months   it   was   not 

liable (Mich.)   405 

Insurer  is  not  constituted  agent  of  insured  for  purpose  of  making 
settlements  and  may  consider  its  own  interest  as  paramount  to 
those    of    insured (Wis.)   411 

No  liability   for  damages   could   arise  out   of   insurer's   refusal  to   settle 

claim    against    employer (Wis.)   411 

Insurer  has  option   as  to  whether  claim  shall   be  settled (Wis.)  411 

Liability    company    is    liable    in    damages    for    negligence    in    making 

defense (Wis.)   413 

Insurer  must  exercise  exclusive   right  of  settling  claims   in   good   faith 

(Wis.)   412 

Where  insurer  refuses  to  defend  claim  against  Insured,  insured  is  re- 
leased  from   his  obligation   not   to  settle (Wis.)   412 

Provision    that    insurer   should    have    exclusive    right   of   settling   claim 

is  valid    (Wla.)   412 

Computation  of  premium  on  liability  policy  canceled  before  expira- 
tion  (N.  Y.)   414 

Basis    of    calculation    of    premium    where    one    of    two    Jointly    insured 

withdraws (Wis.)   416 
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Attachment  of  written  stipulation  Increasins  premium  rate  constituted 
new  contract  as  of  that  date  on  terms  of  policy  except  as  modi- 
fied   (Wis.)   416 

Liability  and  Indemnity  Insurance  distinguished (Wash.)   418 

Execution    of    notes    by    solvent    employer    was    not    such    payment    of 

Juderment  as  rendered   Insurer   liable (Wash.)   418 

Liability  company,  upon  Judgment  being  rendered  In  favor  of  em- 
ploye,  cannot  set-off  claims  against  bankrupt   employer. ...  (Minn.)   419 

Whore   Judgment   against   employer    had    not    been   paid    there   was    no 

losa (N.    C.)    400 

Payment    of    loss    by    insured    is    condition    precedent    to    liability    of 

Insurer (Wis.)   471 

AVhere  Insurer  assisted  In  defense  of  action  against  employer,  on  Judg- 
ment being  entered  against  defendants  It  became,  as  between  the 
parties,  a  debt  owing  by  insurer  which  was  subject  to  garnish- 
ment  (Minn.)    419 

Laying  of   new   route   Is  not  an  ordinary   repair  within   liability   policy 

(N.   Y.)   422 

Employe  engaged  in  unloading  material  to  be  used  in  making  repairs 
was  not  covered,  the  policy  excepting  injuries  to  persons  con- 
nected « 1th  making  repairs (Ind.)   426 

Liability    policy,    where    open    to    construction    will    be    construed    most 

strongly   against    Insurer (Ind.)   426 

Contraction  of  typhoid  fever  from  bad  water  held  result  of  acci- 
dental means (U.  S.  C.  C.  A.)  427 

In  action   on   liability  policy   inspection   reports  made   by   Insurer  were 

admissible  against  It (Mich.)   428 

Salaries   of   only    its   employes    covered    by    policy    could    be    considered 

In    computing   premium (Tex.)   484 

Employer   Is  entitled   to   interest   from   date   of  Judgment   against    him 

(Tex.)    438 

That   Injured   employe   was  not   covered   because   his   compensation   was 

not  included  in  fixing  premium  was  affirmative  defense (Tex.)   438 

Where  employe  was  on  pay  roll  of  either  one  of  two  employers  In- 
sured,  Insurer  was  liable (Tex.)   488 

Scope    of    liability    under    policy    Insuring    against    injuries    Incident    to 

"track   rnd   overhead   construction   work" (Tex.)   438 

In  action  for  damages  where  It  was  claimed  that  release  had  been 
obtained  by  fraud  of  Insurer's  agent,  it  was  not  Improper  to  al- 
low plaintiff  great  latitude  in  examining  agent (Ala.)   442 

Notice  given  sixteen  days  after  accident  Is  not  unreasonable. ...  (Tex.)   444 

Liability  company   held  responsible  for  attorney's  fees  and   court   costs 

(Wash.)   444 

Where  insurer  refuses  to  make  defense  It   will  bo  bound  by  reasonable 

settlement   made    by   insured (Tex.)   445 

Limitation  in  an  E  policy  does  not  Include  Interest,  costs  and  ex- 
penses   ( Okla. )    440 

Under  policy  Insuring  against  "loss  from  the  liability  imposed  by  law" 
on  Judgment  against  Insured  obligation  of  Insurer  became  debt 
subject  to  garnishment (Okla.)   446 

Acceptance  by  attorney  of  amount  left  by  Insured  employe  with  In- 
surer would  not  prevent  recovery  of  reasonable  fee (Mo.)   454 

Where   liability   company   permitted   Judgment    to    be   rendered    against 

insured  It  was  liable  for  excess  above  face  of  policy. (U.  S.  C.  C.  A.)   454 

Insurer  held  chargeable  In  proceeding  by  employe  for  amount  of  In- 
demnity     (N.    H.)   466 

Provision   of   policy   that   Insured   shall   not    Interfere    in   settlement    of 

claims  Is  valid    (Pa.)   457 

No   right    of    action    lies    against    Insurer    until    claim    against    Insured 

has  been  paid (Pa.)   467 

Where  Insured's  manager  knew  of  injury  to  employe  Insured  was  ob- 
liged to  give  notice  as  policy  required (N.  Y.)   457 

Duty  of  Insured  to  give  notice  obligates  him  only  to  act  upon  be- 
coming apprised  of  accident (N.  Y. )   467 

Employer  having  no  knowledge  of  accident  was  under  no  duty  to  com- 
ply with  conditions  of  policy  as  to  notice (Miss.)  458 

Failure   to   forward   summons   would   not   avoid   recovery   unless   rights 

of   Insurer   were   prejudiced (Miss.)   468 

Judgment   in   personal  Injury  action  Is  under  adjudication  of  facts  in 

action  against  liability  company (N.  Y.)  469 

Situation    of    Judgment    by    insured    vendee    held    a    loss    under    policy 

(U.   S.  C.  C.  A.)   462 
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It    was    incumbent    on    Insured    to   show    that    injured    person    was    an 

employe (Mich.)   4€S 

Judgrment  in  favor  of  injured  person  against  insured  is  not  conclusive 

in  action  by  insured  as  against  Insurer (Mich.)   464 

Employe   of   independent   contractor   is   not   covered    by  policy   insuring 

principle  contractor    (CaL)  4€$ 

By  falling  to  repudiate  settlement  of  adjuster  who  agreed  to  reim- 
burse insured  for  advances  Insured  thereby  ratified  such  agree- 
ment     (N.    D.)   46S 

I'nder  evidence  it  was  for  Jury  as  to  whether  there  was  retained  out 

of  settlement  by  insurer  enough  to  reimburse  employer. ..  .(N.   D.)   469 

There  is  no  liability  on  part  of  insurer  to  corporation  to  which  insured 

had  transferred  assets (N.   J.)   46» 

"Paid   and   satisfied"    did    not   mean   that   Judgment  should   have   been 

satisfied  as  of  record (N.  J.)   469 

Where  insurer  refuses  to  defend,  insured  may  settle  claim  and  re- 
cover from  insurer  without  proof  of  liability (N.  Y.)  471 

Where    insurer    refuses    to    defend    action    against    insured,    action    for 

breach  of  contract  may  be  commenced  at  once (N.   Y.)   471 

Execution  of  note  to  bank  followed  by  satisfaction  of  Judgment  is  no 

such  payment  as  will  authorize  insured  to  sue  insurer (Wis.)   471 

ENDOWMENT  FOULCY. 

[See  Beneficiary;  Policy.] 

BQUTIT. 

[See  Accounting;  Jurisdiction;  Reformation.] 

Where    there    has    been    mutual    mistake    policy   will    be    reformed    and 

enforced   in  single  action (Idaho)     3S 

Where  loss  is  caused  by  wrong-doer  insurer  must  sue  to  enjoin  actions 

against   them   until   assured   proceeds   against  wrong-doer. ...  (.\la.)      S» 

Interest  of  several  insurers  in  adjustment  of  fire  loss  is  not  such  a 
community  of  interest  In  subject  matter  as  will  warrant  enjoin- 
ing of  separate  actions  by  assured (Ala.)      90 

I^aw   making  question   of   misrepresentation   for  Jury   was  not   Intended 

to  deprive  courts  of  equity  of  Jurisdiction  of  suits  to  cancel ..( Mo. )   175 

Funds   accumulated    by    benefit   society    are    in    nature   of   a   trust    over 

which  E  has  Jurisdiction (U.  S.   D.  C.)   2SS 

Rights    under    benefits    certificate    rest    upon    contract    in    absence    of 

equitable  considerations    (Kan.)   278 

Statutory  regulation  of  classes  that  may  be  designated  does  not  prevent 

application    of   equitable   principles (Pa.)    30& 

KSTATK. 

[See   Beneficiary.] 

BSTIMATICS. 

[See  Contract;   Policy.] 
Illustration  attached  to  policy  is  no  part  of  contract (Ala.)   127 

lC8TOPPKI«. 

[See  Agent;  Pleading  and  Practice;  Waiver.] 

Waiver  and  E  must  be  specially  pleaded (Okla.)    5.   116-b 

Rule    requiring   pleading   of    E    does   not   apply    where   party    asserting 

E   has   had   no  opportunity  to  plead   it / (Tex.)        6 

Having  furnished  agent  with  blank  policies,  company  will  not  be  heard 

to  say  that  he  could  insure  only  certain  classes  of  property.  .(Tex.)       6 

That  Insurer  had  knowledge  of  conditions  when  policy  was  issued  would 
not  estop  it  from  claiming  forfeiture  where  insured  had  agreed  in 
application    to    make    proper   repairs (Ind.)        9 

Knowledge  of  agent  Is  imputed  to  company (Ga.)   18,   33,    (Idaho) 

38,     (N.    Y.)     80,     (Ala.)    89.     (Ind.)    100,    356,     (Tex.)     118-d     (Col.)    254 

An  unincorporated  association  assuming  name  which  implies  cor- 
porate body  will  not  be  estopped  from  denying  incorporation, 
where  tbere  has  been  no  att^ampt  to  act  as  such (Mo.)      18 

Act  of  agent   in  filling  out   blank  applications  signed    by   insured   was 

act  of  company    (Me.)      19 

By  retaining  premium  on  policy,  issued  by  agent  to  himself,  company 

is   estopped    (Mo.)      25 

Denial  of  liability  on   specific   grounds  does  not  preclude  insurer  from 

Interpojdng  other  defenses (N.   D.)     37 

Knowledge  of  husband  of  agent,  who  acted  for  her  in  soliciting  ap- 
plication  held   Imputed   to   company (Vt.)      40 
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Where  risk  was  partly  reinsured,  original  insurer  was  agent  of  rein- 
surer, and  knowledge  of  the  /ormer  was  Imputed  to  the  latter.... 
(Md.)     4S 

Acceptance    of    premium    with    knowledge    of    facts   avoiding   recovery 

is  a  waiver (Miss.)     44 

Knowledge  of  insurer  of  removal  of  goods  and  retention  of  premium 
would  not  estop  It  from  denying  liability  for  loss  in  new  location 
(Cal.)     46 

Where    agent    perverts   answers    company    is    estopped 

(Mo.)  46,   (N.  T.)  S88.  (Ind.)   411 

Knowledge  of  agent  that  property  was  not  being  operated  at  time  of 
issuance  of  policy  would  not  estop  company  from  insisting  on 
forfeiture  for  continued  non-operation (Ohio)     62 

Where  non-waiver  agreement  was  entered  into  insured  was  estopped 
from  insisting  that  company  was  estopped  by  reason  of  certain 
statements  of  adjuster (Tenn.)     67 

Where    agent    knew    that    property    was    not    operated    company    was 

estopped  from  claiming  forfeiture (Mo.)     66 

Conduct  of  agent  In  representing  that  inventory  was  all  right  would 
estop   company    (Miss.)     66 

Where  agents  viewed  risk  and  described  it  as  builder's  risk  company 

could   not   question   classification (la.)     74 

Where    Insured    had    possession    of    policy    for   a    long    time    he    could 

not  avoid  its  terms  by  showing  that  he  failed  to  read  it (Miss.)     79 

Knowledge  of  broker,  acquired  In  soliciting  application,  is  not  im- 
puted to  insurer (N.   T.)     88 

Refusal  of  insurer  to  make  payment  alone  is  not   enough   to  estop   it 

from  insisting  on  forfeiture  for  failure  to  give  notice .(Oa.)     86 

Knowledge  of  agent  of  vacancy  at   time  of  issuance  of  policy  would 

not  estop  company (Ga.)     86 

Non-waiver  agreement  does  not  preclude  estoppel  arising  out  of  sub- 
sequent conduct  and  statements  by  Insurer (W.  Va.)     91 

Knowledge  of  agent  of  intentions  of  insured  does  not  estop  company 

(Del.)     92 

Agent  having  authority  to  countersign  and  deliver  policies  cannot 
estop  company  by  acts  and  btatements  relative  to  Iron-Safe  Clause 
(Del.)     98 

Failure  to  return  unearned  premium  is  evidence  of  waiver  of  for- 
feiture   (S.  C.)     96 

Knowledge  of  broker  is  imputed  to  company  though  not  in  fact  com- 
municated  to    it (Ind.)  100 

That  insured  was  careless  in  examining  policy  would  not  prevent  him 

from  suing  for  reformation    (Ore.)  104 

Where  after  an  alleged  repudiation  Insured  elected  to  treat  policy  in 
force  to  recover  damages,  he  was  estopped  from  suing  for  dam- 
ages as  for  repudiation (Ind.)   118 

That  agent  knew  that  beneficiary  was  not  related  to  Insured  as  stated 

in  application  would  not  estop  company (111.)   119 

Knowledge  of  agent  having  been  pleaded  in  reply,  evidence  of  facts 
was  admissible  even  though  reply  was  not  good  as  a  waiver 
or  an  E   (Ala.)   122 

Wilful    act     of    examiner    alone     knowingly     withholding    facts    from 

company   would   estop   it (Col.)  181 

By  receiving  and  retaining  premium  Insurer  Is  estopped  from  insisting 
that  policy  was  void  because  of  ill  health  at  time  of  delivery 
(Okla.)  187 

Company  issuing  check  in  favor  of  fictitious  person,  on  fraudulent 
representations  of  agent,  may  not  recover  of  bank  at  which  such 
check  was  cashed (Mo.)   140 

Where  claimant  is  encouraged  to  incur  expense  insurer  will  be  estopped 

to  rely  upon  a  previous  forfeiture (Mo.)   148 

Non-waiver  reservation  did  not  avail  company  as  against  contention 
of  claimant  that  company  was  estopped  by  putting  him  to  ex- 
pense  (Mo.)   144 

Condition   that   no  waiver  shall  be  binding  unless  in  writing  does  not 

prevent  an  E  growing  out  of  conduct (Okla.)   168 

"Waiver"  and  "estoppel,"  distinguished (Okla.)   168 

Misrepresentations  made  by  a  prior  reinsurer  are  not  binding  on  sub- 
sequent  reinsurer    (la.)   162 

Representations  of  agent  as  to  terms  of  contract,  which  had  been  de- 
livered, could  not  be  relied  upon (D.  C.)   169 

10— Index-^ 
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KnowletlRf  of  apont  will  not  bo  imputed  to  company  when  applicant 
is    acquainted    witli    circumstances    plainly    indicatinsr    that    ag^ent 

will  not  advise  company (U.  S.  S.  C.)    188 

.Evidence  considered  and  found  that  facts  with  reference  to  applicant's 
health  were  not  brougrht  to  notice  of  solicitor  so  as  to  charge 
company   with    notice , . .  (Wash.)   1S9 

Where   society   accepted   assessment    for   a   period    of   two   years   It    was 

estopped   from   denying  existence  of  contract (Wash.)    2J4 

Where  dues  were  accepted  as  for  a  certain  class,  society  was  estopped 

to  deny   membership   in   that   class (Wash.)   2So 

That  examiner  knew  that  Insured  had  stated  that  he  suflfered  from^ 
typhoid  in  1900  would  not  i^stop  insurer  from  declaring  forfeiture 
where  in  fact  he  had  suffered  typhoid  in  1905 (Ark.)    241 

That    Insured    signed    application    for    reinstatement    would    not    estop 

him  from  questioning  validity  of  suspension (111.)   242 

Where   officers   of   grand   lodge   knew   facts  society   was   estopped 

(Ind.)    243.    (S.    D.)    256 

There   can   be    no   estoppel   arising  out   of   an   agent's   agreement    where 

Insured  had  knowledge  of  lack  of  authority  of  agent (N.  C.)    254 

Doctrine  of  E  overcomes  claim  of  ultra  vires (S.    D.)    25€ 

Neglect   of  agent    in   sending   on   insured's   name   would   estop   company 

(Ga.)   261 

That  local  clerk  knew  that  insured  was  engaged  in  prohibited  occu- 
pation  would   not   estop  society «Jol.)    263 

Averment   that   company   had   knowledge    "through   its  ofHcers.   servants 

or   agents."    was  sufficient (Ala.)   269 

Payment  of  illegal  assessments  will  not  estop  association  from  there- 
after   questioning    legality (Ky.)   271 

(^onduct    of    Insurer    leading    insured    to    believe    that    prompt    payment 

would  not  be  insisted  upon  Is  cause  for  E (Tex.)   275,   (Ind.)   356 

Where  Insurer  failed   to  send   second  notice,   as  had  been  its  custom,    it 

was  estopped   from   claiming  forfeiture (Tex.)    275 

Medical    examiner    Is    agent    of    company    and    his    act    in    perverting 

answers    estopps    It (III.)    279 

Where    facts    slated    to    medical    examiner    were    such    as    to    put    him 

upon  inquiry  company  was  estopped (111.)    279 

Society    will    be    estopped    from    saying    that    insured    was    not    initiated 

where  certificate  had  been  Issued  and  assessments  collected.  (Okla.)    283 

Where    Medical    examiner    had    Knowledge   of    facts    Insurer   Is   estopped 

from     claiming     forfeiture (L'tah)    288 

That    insured    failed    to    read    application    would    not    prevent    forfeiture 

(C":oI.)    297 

Defense  of  ultra  vires  is  not  waived  by  failure  to  return  moneys  re- 
ceived  (Mo.)   298 

Society  having  issued  certificate  in  favor  of  one  having  no  Insurable 
interest  will  be  estopped  from  denying  right  of  such  person  to 
recover ( Pa. )   308 

There  could  be  no  E  because  of  issuance  of  certificate  admitting  ex- 
istence of  surplus  fund  without  showing  that  insured  relied  there- 
on  (Pa.)    313 

Where   menil)or   ratifies   or   acquiesces   in   amendments,    beneficiary   maj' 

not    question    (la.)    341 

Wh»'re  conduct  of  company  has  been  such  as  to  induce  belief  that  for- 
feiture will  not  be  Insisted  upon,  no  forfeiture  can  be  claimed 
(Ind.)   356 

Where     insured     failed     to     read     application     which    was    attached     to 

policy   he    was   estopped (Cal.)    365 

Company    held    «'8topped    to    deny    agency    of    local   superintendent    who 

viewed  remains  of  Insured  on  receipt  of  notice (Tex.)   370 

Where    insurer    mak^s    Independent    investigation    on    which    policy    Is 

Is.sued  it   cannot  rely  upon  misrepresentation  In  application.  .  (Wis.)   389 

Where  Insurer  denies  liability  It  will  be  estopped  to  set  up  provision  of 
policy  that  no  suit  shall  be  maintained  except  for  Iobs  and  ex- 
penses   actually    paid (Tex.)   400 

Thai  insurer's  agent  had  examined  company's  books  would  not  estop 
Insurer  where  he  did  .not  examine  book  with  reference  to  out- 
standing accounts    (N.   Y.)    406 

Tliat  soliciting  agent  represented  that  application  was  a  mere  matter 
of  form  would  not  relieve  insured  from  misstatements  therein 
(N-    Y.)   406 

Reply   of   B   which   did    not    aver   that    injured    misled    was    insufficient 

(Conn.)   430 
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statement  that  insured  relied  on  letter  saylngr  that  "duly  executed 
bond"  wa«  enclosed,  would  not  estop  insurer  from  Insisting  that 
there  was  no  liability  because  it  was  not  signed  by  employe.  (Mass.)   433 

That  agent  had  rendered  statements  which  were  retained  by  principal 
without  objection  would  not  prevent  It  from  demanding  complete 
accounting (N.  Y.)   462 

Where  applicant  accepts  policy  in  form  different  from  that  desired 
and  retains  same  without  objection  his  rights  were  insured  thereby 
(Cal.)   466 

By  paying  coUlBion  loss  to  avoid  controversy  company  would  not  be 
estopped  from  subsequently  denying  the  policy  extended  to  such 
losses (Cal.)    466 

BYIDBNCE. 

[See  Practice;   Proof.] 

Conviction  of  Insured  for  arson  was  not  an  adjudication  of  the  liabil- 
ity   of    the    insurer : . .  (Ky.)        1 

Furniture  dealer,   who  had  inspected  insured's  stock  of  furniture,    held 

competent   to   testify  as  to  value (Ore.)        2 

Conversation   between   insured  and  soliciting  agent  as  to  scope  of  risk 

held    Incompetent    .(Minn, )        2 

Conviction  for  arson  may  not  be  offered  in  E  except  for  impeach- 
ment  purposes    (Ky.)        2 

Parol  E  la  competent  to  show  mistake  of  agent  in  writing  policy.  (S.  C.)       4 

Wrong-doer  is  primarily  liable  for  loss  and  fact  of  existence  of  insur- 
ance was  immaterial (S.  C.)       5 

In  prosecution   for  arson  it   is  error   to  admit  parol   E   that  a  certain 

person  insured  property,  and  then  exclude  the  policy (Tex.)        8 

E   of   cost   of   repairs   held    inadmissible    where    there    was   no   showing 

of  damage  to  the  parts  so  repaired. (Tex.)       S 

Testimony  ab  to  condition  of  property  several  months  subsequent  to 
Are  held  Inadmissible  without  showing  condition  was  the  same 
at   time   of   ftre ( Tex. )        8 

Any   person   acquainted    with    property   and    Its    value    is   competent    to 

testify   as   to   Its  worth (S.    D. )      13 

IjOss  may  be  shown  by  estimating  cost  of  replacement  less  deprecia- 
tion or  by  proof  of  value  at  time  of  loss,   less  salvage (S.    U.)     13 

Photograph  of  property   held  admissible  as  throwing  light  on  value... 

(S.   D.)    13,    (U.   S.   C.  C.   A.)      26 

All    facts    which    a    vendor    would    adduce    If    attempting    to    make    a 

private  sale  are  competent  to  prove  value (S.   D.)     13 

Existence  of  mortgage  cannot  be  proved   by   hearsay  testimony. .  (Ala.)      14 

Question  as  to  how  much  an  engine  was  damaged  called  for  a  state- 
ment  of   fact (Ala.)     14 

Written   statement   by   agent,    since   deceased,    made   subsequent   to   loss 

held    inadmissible    (Ga.)      18 

Testimony  that  insured  had  given  correct  description  and  that  misde- 
scription w^as  result  of  mistake  held  proper (U.  S.   C.   C   A.)      25 

That  no  written  waiver  was  endorsed  on  the  policy  would  not  prevent 

receipt  of  E  showing  waiver  by  estoppel (Ore.)      34 

Statements  of  agent  In  charge  of  warehouse  that  goods  would  be  In- 
sured  held   admissible    (Ga.)     36 

Statement  of  agent   as  to   kind   of  Inventory   that   Insured  should   keep 

held    competent    (Tex.)      37 

Where    original    policy    was    lost    It    was    not    error    to    admit    copy    of 

same (Mo.)      42 

Testimony    that    hazard    was    minimised    by    reason    of    location    held 

competent  on  question  of  agent's  consent (Cal. )     45 

Expert    testimony    held    Incompetent    to    show    that    books    were    not 

kept  In  due  course  of  trade (Ga. )     48 

True  character  of  deed,  as  against  Insurer,  could  be  shown  by  parol  E 

(la.)      51 

Agent  may  testify  as  to  agency  and  his  authority (Ark.)     66 

Where  character  of  risk  was  established   it  was  not  error  to  refuse   E 

of  rates  charged  on  a  different  character  of  rlsk..(U.   S.  C.   C.   A.)     6*7 

Exclusion  of  a  map  offered  by  Insurer  on  which  it  entered  all  Its  risks 

was  Inadmissible  as  tending  to  show   there   was   no   contract 

(U.  S.  C.  C.   A.)     68 

Where  conspiracy  Is  abandoned  confession  thereafter  by  one  con- 
spirator is  not   admissible   as  against   the  other (Wis.)     81 

Offers  of  proof  that  patterns  were  not  of  Improved  type  held  Incom- 
petent  (Mass.)      83 
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Arbitrator,  who  has  signed  an  award,  will  not  be  allowed  to  contra- 
dict  his   act (N.    J.)      S5 

Amount    of    depreciation    cannot    be    shown    by    proof   of    selling   price 

as  second-hand   goods (Mo.)      95 

Inquiry  as  to  frequency  of  electric  wiring  starting  fires  held  incom- 
petent  (Ark.)      9f 

Statement  In  letter  amounting  to  no  more  than  explanation  of  reason 
for  delay  In  settlement  could  not  be  considered  as  an  offer  of 
compromise (Mo.)     98 

Parol  E  of  circumstances  surrounding  issuance  of  policy  held  ad- 
missible  (la.)     99 

Testimony    as    to    cost    of    goods    and    their    condition    at    time    of    fire 

held  competent  to  show  cash  value (Mich.)   107 

Undisclosed  Intention  of  agent  at  time  of  preparing  policy  was  un- 
important  (Tex.)   114 

Policy  is  to  be  construed  according  to  terms,  parol  E  being  ad- 
missible  only    when    there    is   latent   ambiguity (Va.)  122-h 

Mortality  table  held  competent  on  behalf  of  company  to  rebut  pre- 
sumption of  death  of  absentee (Col.)   116 

Exclusion    of    application    was    proper    where    no    defense    of    misrepre- 

resentation    was    pleaded (Mo.)  121 

Portions    of    letter   written    by    company   stating   death    to    have   been 

result    of    suicide    were    inadmissible (Tex.)   124 

Coroner's  verdict  is  not  admissible  to  prove  cause  of  death (Tex.)   124 

Testimony  as  to  cause  of  death  of  insured's  brothers  was  inadmissible 

(Tex.)  124 

Testimony  as  to  what  people  said  was  Incompetent (Col.)  130,  (Ala.)   277 

Testimony  as  to  matters  admitted  in  application  was  properly  ex- 
cluded  (Col.)   ISO 

Testimony  as  to  custom  of  company  held  immaterial (Col.)   180 

Statements  by  Insured  to  another  as  to  condition  of  health  were  prop- 
erly excluded    (Col.)   ISO 

Testimony  that  insured  had  suffered  from  asthma  four  years  preced- 
ing his  application  was  too  remote (Col.)   120 

Testimony  that  insured  wafi;  in  apparent  good  health  was  not  prejudi- 
cial  (Col.)   180 

Letters  of  administration  of  estate  of  insured  held  insufficient  to  show 

death (Pa.)    134,    (la.)   237 

Testimony  as  to  notes  given  to  soliciting  agent  held  Incompetent  where 

that  WBiS  a  private  transaction   between  applicant  and  agent. tVa.)   137 

In  suit  for  reformation,  E  that  form  of  application  was  misleading  to 

others  was   Inadmissible (Mass.)   139 

Where  defense  of  fraud  was  made,  testimony,  as  to  insured's  reputation 

for   veracity   was   inadmissible (Ark.)   146 

Testimony  that  policy  would  not  have  been  delivered  had  health  cer- 
tificate shown  certain  thinge,   held  Inadmissible (Pla.)   14€ 

Insured's  widow  may  testify  as  to  agreement  between  her  husband  and 

assignee (N.    C.)154 

Statement  of  agent  on  collection  of  weekly  premium  that  he  had  ad- 
vanced certain  premiums  held  admissible  against  insurer. ...  (Ind.)   155 

Letters  must  be  Identified  before   they  are  admissible (Okla.)   162 

Representations  of  agents  held  admissible  to  show  company's  inter- 
pretation   of    policies (N.    Y.)   170 

Company  could  prove  misstatement  of  age  even  though  application  was 

not  attached   to   policy (N.  T.)  17t 

Testimony   of  Insured's  associates   as   to   his   condition   of   health   is   of 

some    evidentiary    weight    (Mo.)   174 

Admissions  in  proofs  of  death  may  be  explained (Mo.)  1T4 

Copy  of  coronei's  inquest  submitted  with  proof  of  loss  held  admissible 

against    beneficlarry   although   subject   to   explanation (Mich.)  188 

Coroner's    certificate    of    death    Is    prima    facie    E    of    cause    of    death 

(Mich.)   188 

Statement    of    applicant    to    postal    clerk    that    he    would    call    for    a 

letter  containing  policy  held  competent  to  show  acceptance. (Wis.)  187 

(Custom    of    delivering   policies   without    prepayment    of    premium    held 

competont  to  «how  extension  of  credit (Wis.)   187 

Judgment  of  court  of  domicile  of  company  as  to  status  of  mortuary 
fund  was  admissible  on  behalf  of  company  under  full  faith  and 
credit  clause    . .  *. '. (Mo.)   199 

Testimony  of  insured  subsequent  to  Issuance  of  policy  held  inadmis- 
sible  against   beneficiary (Ps.)   210 
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Coroner's  verdict,   sent   subsequent   to  filing   of   proofs   and   at   request 

of  Insurer,   held  no  part  of  proof  so   as  to   be  admissible  asralnst 

claimant (Mich.)  230 

Contributing  cause   of   death,    as   stated   in   death   certificate,    was   not 

hearsay (Mich.)  280 

Agreement  in   policy  waiving  right   to  object   to  physician's   testifying 

is    invalid    (Mich.)   281 

Statute  preventing  physicians  from  disclosing  statements  to  them  does 

not   prevent    nurse   from    testifying   to    statements   in    her   presence 

(Mich.)   281 

Statements  by  Insured  during  her  last  Illness  as  to  cause  thereof,   was 

not  admissible  as  part  of   res  gestae (Mich.)   281 

Statements    in    report    of    medical    examiner    held    admissible    against 

insurer (Vt.)   286 

Testimony  as   to  handwriting  may   be   given   although   witness  had   no 

Information  other  than  examination  of  letters (N.  C.)  287 

That   Insured   a   short   time    before   disappearing   attempted    to    commit 

suicide  was  competent  on  question  of  time  of  death (Cal.)  289 

Iietter  written  by  insured  at  time  of  disappearance  held  competent  as 

part  of  res  gestae  to  show  time  of  death (CTal.)  239 

By-laws  may  be  proved  by  certified  copy (111.)  274 

Letter  by  attorney  to.  Insurer  was  inadmissible,  it  being  a  confidential 

communication...' (Ala.)  277 

Habits  of  Insured  held  competent  where  defence  was  suicide (Ala.)  878 

Statement   by   physician   that   death   was   due   to   suicide    was   properly 

excluded (Ala.)   278 

Terms   of   contract    can   be   changed    by   parol    E   of   custom    known    to 

insured (Conn.)   281 

While    proofs   of   death    are   competent    only   to  show    compliance   with 

Contract   where    they   are   admitted   without   objection    they   should 

be  considered  to  full  extent  of  probity  value (Mo.)   292 

Where    beneficiary    has   no   vested    Interest   declarations   of   insured    are 

admissible (Mo.)    298,    (Me.)    327,     (Md.)348 

Testimony   that    certificates    of   other   persons   were   not   delivered   until 

date  subsequent  to  obligation  held  competent (la.)   813 

"Horace  shot  me  and  I  will  tell  all  at  the  right  time"  held  Incompetent 

to  show -cause  of  death (Ga.)   314 

Provision   that   no  statement  should   be  used   in   B   unless  endorsed   on 

policy  would  not  prevent  company  from  proving  admissions  made 

by   Insured    (Me.)   828 

Where  beneficiary  had  vested  interest  admissions  of  injured  are  inad- 
missible   against    her (Me.)  828 

Statements    by    insured    to    physician    on    day    following    injury    as    to 

how  he  was  injured  were  competent (Ky.)  380 

Physician  may  properly  be  asked  as  to  period  of  continuance  of  intoxi- 
cation  (III.)   330 

Answer  of  Insured  "I  slipped  and  fell"  was  admissible (Mo.)   339 

Provision  for  establishment  of  claim  by  eye-witness  is  valid (Wia)   345 

Expert  testimony  was  Inadmissible  to  show  that  policy  was  not  in  "bold 

faced  type"  as  statute  required (Wis.)   845 

Inquiry   as  to  whether  or  not   notice  was   given   does   not   violate   rule 

against   admission  of   parol   evidence (Ala.)   347 

Insured's  wife  could  not  testify  as  to  statements  made  by  him  to  her 

as  to  why  he  had  taken  poison (Md.)   848 

Statements  of  insured  as  to  why  he  had  taken  poison  held  competent 

(Md.)   848 

While  declarations  of  agent  are  not  competent  to  prove  authority,   he 

is  competent  witness  for  that  purpose (Pa.)   362 

That  X-ray  did  not  reveal  fact  of  fracture  would  not  prevent  re- 
covery  (Ark.)   364 

Opinions  of  wife  and  physician  were  competent  as  to  mental  capacity 

of  insured (N.   H.)   368 

Representations   of   agent    held    admissible    to   explain    claim    made    in 

proof  of  loss (N.   H.)   368 

Statements  of  insured  as  to  fact  of  suffering  and  location  of  pain  held 

competent (N.   Y.)   361 

Statement  of  general  agent  that  solicitor  would  not  have  been  employed 

if  his  earnings  had  not  been  as  represented  was  sufllcient  to  show 

materiality  of  representations (Wash.)   889 

Reference  to  Insurance  in  action  for  damages  was  not  reversible  error 

where  no  request  for  special  Instructions  thereto  was  made.(N.  C.)  894 
That  mortality  table  was  based  on  selected  lives  would   not   render  it 

Inadmissible   in  action   for  damages (Vt.)   894 
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It    was    not    tfrror    to    refuse    to    instruct    that    reference    to    insurance 

should   not  control   verdict (la.)    396 

E  us  to  average  pay  roll   was  properly  rejected  where  premtums  based 

on  actual    pay    roll (111.)   397 

Where  reinsurance  was  unambiguous  parol  B  as  to  what  parties  in- 
tended  was   Inadmissible (Tex.)   402 

Stipulation    In    fidelity    bond    that    voucher    signed    by    employer   should 

be  conclusive  evidence  as  against  employe  is  Invalid (X.    D. )    403 

Testimony  that  other  apartments  had  been  entered  on  same  night   was 

admissible   in  action  on   burglary  policy (N.   Y.)    404 

Fact  of  agency  may  be  shown  by  parol  proof (Tex.)    435 

In  prosecution   for  embezzlement  it  was  not  Improper  to  admit  agency 

contract iTex.)    435 

In    prosecution    for  embezzlement    it    was   proper   to   permit    state   agent 

to   testify   that   money   had   been    refunded    to  applicant (Tex.)    435 

Amount  of  insurance  is  no  E  of  value,  although  amount  paid  on  adjust- 
ment  is (U.   S.   C.  C.   A.)    43« 

Oral    testimony    as    to    amount    of    commissions    under    agency    contract 

was  Inadmissible   where   contract    was   in    writing (Tex. >   436 

Reference   to   insurance   In   action    for  damages   is   Improper 

: (Mo.)     442,     an.)    450 

Amount  of  insurance  is  incompetent  to  establish  value (Ala.)    464 

EXAMINATION  OF  ACCOINT8. 

[See   Fidelity   Insurance;   Iron-Safe  Claim.] 
EXAMINATION    OF   INSVRKD. 

[See  Application;   Policy.] 
Ofter    to   answer   any   reasonable   question   cannot    be   construed   as   will- 
ingness  to   answer  questions   which    insured    had   previously   refused 

to   answer    ( Okla. )      21 

Refusal  to  submit  to  E  under  oath   precludes  recovery (Okla.)      21 

Insurer  may  not   Inquire   into  matters   having  no   legitimate   bearing  on 

questions    at    issue (Okla.)      22 

Insured  cannot  inquire  into  motive  of  company  In  demanding  E.(Okla.)      32 

Waiver  of  proof  of  loss  should  be  dated  from  time  of  E  of  insured 

.• .   (Tex.)   llT-c 

That   E  of  accounts  did   not  embrace  those  of  correspondent   banks  did 

not    render    It    Insufficient (Ark.)   408 

KXECl  TION  FOR  CRIME. 

[See    Public    Policy.] 
Incontestable  clause  does  not  prevent  Insurer  from  defending  on  ground 

that  Insured  was  executed  for  crime ( N.  C. )    164 

Recovery  cannot  be  had  where  insured  was  executed  for  crime..  (N.  (\)    164 

KXE»imON. 

[See  Bankruptcy:    i^ebtor  and  Creditor;  Wife's  Policy.] 

Insurance  proceeds  of  policy   Insuring  house,   not   a  homestead,   are  not 

exempt (Tex.)      37 

Holder  of  vendor's  lien  has  no  interest  in  insurance  proceeds  in  absence 

of  provision  in  policy  in   his  favor (Tex.)      87 

Policy  payable  to  wife  is  exempt  under  Ga.  Law (U.  8.  D.  C.)   164 

W^here  insured  elects  to  take  surrender  value  the  same  becomes  sub- 
ject  to  claims  of  creditors (N.  Y.)   154 

IVovision  of  Bankrupt  Act  for  payment  of  surrender  value  to  trustee 
relates  to  policies  to  which  bankrupt  has  title,  and  not  to  those 
in  which  wife  is  named  beneficiary (U.  &  D.  C.)   164 

It  is  only  when  beneficiary  is  some  person  other  than  insured  that  pro- 
ceeds are  exempt   (Wash.)   201 

It  is  wMthln  power  of  state  on  grounds  of  public  policy  to  exempt  pro- 
ceeds of  benefit  certificates  from  claims  of  creditors (Tenn.)   273 

Where  insured  and  beneficiary  died  before  enactment  of  law  exempting 

proceeds  they  could  be  reached  by  creditors (Tex.)   SOS 

W^here    proceeds    of    policy    are    exempted,    property    is    not    subject    to 

execution (Tex.)   SOS 

RXHIBIT. 

[See  Pleading.] 

BXPLOraON. 

[See  Gasoline  Clause.] 
"Explosives,"'    defined    (Ind.)   149 
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BXPIXSION. 

[See  Fraternal   Benefit   Societies.] 

Where  no  notice  was  criven  as  by-laws  required,   E  was  a  nullity 

(N.   Y.)    245,    (Tex.)   255 

Under   evidence    whether   entry    of    E    was   made   on    certain    date    held 

for   jury    (Col. )   256 

"In  arrears  for  endowment  one  quarter,  dues.  fees,  etc."  means  that 
member  must  owe  all  of  the  obligations  stipulated  before  he  can 
bo  suspended    (Tex.)    256 

If  B  of  member  is  according  to  laws  of  society,  courts  cannot  interfere 

(Neb.)   265 

I'nder    by-laws    affirmative    action    was    necessary    to    suspend    member 

for  non-payment  of  assessments (Cal.)   287 

Evidence   considered   and    held   that   there   was   no  such   misconduct   on 

part  of  officers  has  warranted  E... (N.   Y.)   816 

Majority  vote  held  sufflcient  to  expel  officer... (N.   Y.)   817 

l*rocedure  for  expelling  member  should  be  analogous  to  ordinary  Judi- 
cial proceedings    , (N.    Y.)    317 

KXTICNDED  INSL'RANCE. 

[See   Paid-up   Insurance;    Policy;    Statutes.] 

Having  agreed  that  policy  would  lapse  on  non-payment  of  loan  bene- 
ficiary could  not  thereafter  claim  that  first  year  reserve  should 
be   applied    to   purchase   of   E (Col.)    128 

Under  Sec.   7897   R.   S.   Mo.   1899   only   indebtedness  on   account  of  past 

due   premiums  could    be  deducted (Mo.)   187 

Mo.   Law  providing  for  E  is  constitutional (Mo.)   188 

"Past  premium  payments"  within  meaning  of  Mo.  Non-forfeiture  Law, 

construed (Mo.)   189 

Where  policy  had  loan  value  sufficient  to  pay  premium  company  could 

not  deduct  amount  of  premium  note  in  computing  E (Ga.)   151 

Under   terms   of   contract   it   was   duty    of    insurer   to   apply    loan    value 

to  payment  of  premium (Qa.)   151 

Where  at  time  of  lapse  insured  was  indebted  to  company  for  full  value 

of  policy  E  provision  was  Inoperative (Miss.)   162 

Repayment  of   loan   was  not   condition  precedent   to   right   to   E,    policy 

having  net  value  In  excess  of  indebtedness (Wash.)   183 

Provision  for  termination  of  policy  for  non-payment  of  loan  or  interest 
furnished  means  to  company  to  foreclose  lien  on  policy  by  can- 
celing it  prior  to  death   of  insured  only (W^ash.)   184 

Provision  for  satisfying  loan  out  of  surrender  value  and  applying  bal- 
ance to  purchase  of  E  is  valid ., (Mo. )   190 

There  being  no  obligation  on  insurer  to  comply  with  that  part  of 
statute  prohibiting  deduction  of  indebtedness,  the  fact  that  insurer 
followed  statute   in  including  reserve   was  Immaterial (Mo.)   190 

Options    contained    in    policy    are    personal    to    Insured    and    cannot    be 

exercised   by   beneficiary   after  insured's  death (Pa.)   191 

Under  terms  of  policy,   company  was  obliged  to  notify  insured  whether 

It  would  charge  earned  portion  of  note  against  policy (Ark.)   192 

Provision    for    reduction    of    policy    values    on    non-payment    of    loan 

held    valid     (Tex.)   194 

FALL  OF  BVILDINO. 

[See    Policy:    Risk.] 
Where    policy    insured    against    loss    caused    by    lightning   F  clause    did 

not  apply   (Neb.)   12S-1 

FAL8E    SWKABING. 

[See    Fraud;    Policy;    Proofs   of   Loss.] 

FAMILY. 

[See  Beneficiary;  Constitution  and  By-Laws.] 

FIDELITY  INSURANCE. 

[See  Policy;  Principal  and  Surety.] 

Fidelity  bonds  are  to  be  construed,  as  Insurance  contracts,  most  fav- 
orable to  assured (Wis.)   388.    (Tenn.)   462 

Wis.    Law    relating    to    misrepresentations    applies    to    all    contracts    of 

insurance    including   fidelity   bond (Wis.)  389 

Statements  in  application  for  fidelity  bond  are  to  be  regarded  as  rep- 
resentations only    (Wis.)   889 

Act  of  employe  accepting  other  than   money  for  goods  Is  not   an  em- 

bexxlement (N.   D.)   402 

Stipulation    In    fidelity    bond    that    voucher   signed    by    employer   should 

be  conclusive  evidence  as  against  employe  is  invalid (N.  D.)   403 
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Mo.  Law  relating  to  custody  of  funds  of  trust  companies  issuing  fldellty 

bonds,    construed    (Mo. )  404 

Condition  of  bond  requiring  demand  within  six  months  was  waived  by 

denial   of   all    liability (Ark.)  407 

Averment  that  employe  raised  pay  roll  checks  and  made  deposits  of 
amounts  less  than  stated  In  cash  book  held  to  show  embeszle- 
ment    (Okla.)  407 

That  defaulting  employe  had  not  made  settlement  was  matter  of  de- 
fense  (Okla.)   407 

Conduct  of  insurer  held  to  be  waiver  of  signature  of  employe  to  bond 

(Okla.)   407 

Signature   of   employe   is   condition   precedent    to   completion   of   fidelity 

bond (Okla.)   407 

That   examination  of  accounts  did  not  embrace  those  of  correspondent 

banks  did  not  render  it  insufficient (Ark.)  40S 

"Not  to  my  knowledge"  is  but  warranty  of  bond (Ark.)  408 

It   was   only   statements   of   employer   and    not   those    of   employe    that 

could   be   treated   as  warranties (Ark.)   408 

Contract    of    surety     company    will     be    construed    most    favorably    to 

insured     (Ark.)  408 

Whether  an   advancement   constituted   an   Indebtedness   within   meaning 

of  Fidelity  Bond  w^as  for  jury ( Kan. )   410 

Where    agent    remits    proper    percentage    of    collections,    and    company 

applies   it   to   advancements   there   was   no   embezzlement (Mo.)   419 

Act  of  employe  in  Uijlng  funds  in  dispute  amounted  to  "fraud  or  dis- 
honesty"   (U.  S.  C.  a  A.)   423 

Where    bond    was    procured    by    agent,    liability    thereon    could    not    be 

defeated    on    ground    that    principal    had    concealed    facta 

(U.   S.  C.   C.   A.)    424 

Where  agent  withholds  money  which  is  in  dispute,  his  act  is  not  "fraud 

or  dishonesty"  unless  he  also  uses  it (U.   S.   C.  C.  A.)   424 

Insurer  is  not   liable  for  default   during  any   unbonded   period 

(U.    S.    C.   C.    A.)   424 

Liability  of  surety  attached  immediately  upon  collection  by  agent  al- 
though collections  were  not  payable  until  later  day.(U.  S.  C.  C.  A.)   424 

Bare    recital    of    location    of   agency    did    not    limit    liability    of    insurer 

to  losses  at  that  place (U.  S.  C.  C.  A.)   424 

Where  bond   insures  office   holder  it   will  be  presumed  that   bond   covers 

term    of    office (Conn.)   431 

Parties  may   limit   time  for  suing (Conn. )   431 

Provision  that  liability  "shall  cease  in  one  year"  extinguishes  lia- 
bility  of   insarer  at   end    of   one   year (Conn.)   431 

Statement  that  insured  relied  on  letter  saying  that  "duly  executed 
bond"  was  enclosed,  would  not  estop  insurer  from  insisting  that 
there  waa  no  liability  because  it  was  not  signed  by  employe.  (Mass.)   433 

Strictness  of  proof  required   in  criminal  proceedings  is  not   essential   to 

establish   embezzlement   in   action   on   fidelity   bond (Kan.)   440 

Under  bond  indemnifying  against  loss  by  reason  of  breach  of  trust  it 
was  not  necessary  to  show  embezzlement  to  entitle  insured  to 
recover (Kan.)   440 

Insurer  was  not  liable   for  loases  which  were  not  discovered  until   nine 

year3   after   expiration    of   bond (Ga.)   443 

Fact    that    default    was   not    discovered    would   not   extend    time   within 

which  action  might  be  brought (Ga.)   443 

Original    bond   and    renewals   constituted    separate   contracts — .(Tenn.)   452 

Measure    of    proof    of    "larceny    or    embezzlement"    under   fidelity    bond 

(Tenn.)   452 

Fidelity  bond  covering  certain  employes  is  separate  as  to  each  neces- 
sitating proof  of  dishonesty  of  particular  employe (Wash.)   454 

Mlfuouri  laws  relating  to  misrepresentation  do  not  apply  to  F (Mo.)   459 

Where   bond   is   renewed   insurer   has  right   to  show   that  statements   in 

original    application    were    untrue (Mo.)   4S0 

Renewal  constitutes  separate  contract  for  stipulated  period  upon  terms 

of  original  bond   (Mo. )   4S0 

Statementsmade   to   obtain   renewal,   which   were  not  made  warranties 

by  terms  of  contract,  will  be  construed  as  representations (Mo.)  460 

Misstatements  of  fact  that  employe  had  accounted  for  all  moneys  and 

was  not  in  default  w^ere  material  misrepresentations (Mo.)   460 

Denial    that    employe    was    in    default,    if    honestly    made,    would    not 

avoid   insurance    (Mo.)   460 

That  complaint  on  fidelity  bond  alleged  in  one  paragraph  that  theft 
was  by  cashier  and  in  another  that  was  by  assistant  cashier  was 
immaterial,    both    being    covered (Ga.)   467 
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Recitals  In  fidelity  bond  held  to  have  Imported  consideration. ...  (Ga.)   468 
Where   last   bond   related   to   different   subject   matter   It   could    not   be 
considered  as   renewal  of  former  bond  so  as  to   cover  former   de> 
falcatlons (U.  8.  C.  C.  A.)   468 


[See   Definition;   Policy   Risk.] 

FERB  MABSHAIX  LAW. 

[See   Constitutional  Law;   Statutes;   Taxes.] 

flRE  PBOTECnON. 

[See  Policy;  Sprinkler  System.] 

FORECLOSURE. 

[See  Mortfirage;   Policy.] 

It  is  only  proceedings  to  foreclose  that  were  commenced  with  knowl- 
edge of  assured  that  avoid  recovery (Okla.)    6,    (la.)     74 

Where  insurer  had  knowledge  of  commencement  of  F  proceedings  and 

failed   to  cancel  policy   insured   could   recover (Ala.)     89 

Proceedings   to   foreclose   mortgage   which   insured    himself   had  fought 

in  to  perfect  title  is  no  cause  for  forfeiture (Mo.)     98 

By  obtaining  Judgment   on   note,   assignee   of  policy   to   secure  same   is 

not   deprived  of  right   to  foreclose   lien (Mo. )   200 

In  suit  to  foreclose  lien  on  policy,  insurer  Is  not  necessary  party.  (Mo.)   200 

FOREION  COMPANY. 

[See  Statutes;  Taxes  and  Taxation.] 
Agent,   who  acted  as  such  under  surplus  line  law,  on  being  sued  could 

not  defend  on  ground  that  company  was  unlicensed (N.  Y.)     27 

Agent    having   received    premiums    for   an    unauthorized    company,    may 

not  set  up  its  want  of  authority (N.  Y.)     28 

Service  of  process  may  be  made  on  insurance  superintendent  In  action 

on    contract    made    outside   of   state   on    property    outside    of   state 

(Mo.)     65 

Permission  to   F  to  do   business   Is  not   a  contract (La.)      87 

^tate   has  right  to  exclude  F  that   has  an  established  business   therein 

(La.)     87 

La.    Law    exacting   payments   by    F   for   benefit   of   fire   departments,    is 

not  a  "tax" (La.)     87 

Permission  to  F  to  do  business  is  not  a  vested  right (La.)     87 

Reinsurer  is  liable   for   tax   for  benefit   of   fire   department,    under  New 

York  City  charter (N.    Y.)   119-e 

State  may  regulate  F  even  to  extent  of  excluding  them , .  (N.  Y.)   119-e 

Local  manager  of  F  doing  reinsurance  bikslness  is  an  agent  within  New 

York  law  (N.  Y.)   119-e 

Foreign   assessment   company   Is   subject   to   premium    tax   provided   for 

by  Ky.   St (Ky.)   128 

Collection  of  premiums  after  withdrawal  from  state  Is  not  transaction 

of    business    so    as    to    subject    company    to    taxation 

(U.   S.   S.   C.)    123,    (Ky.)   140 

Whether  acts  of  company,  after  withdrawal  are  such  as  to  subject   It 

to  local  taxation.  Is  a  federal  question (U.  S.  S.  C.)   123 

Action  could  be  brought  on  policy  issued  by  F  In  any  county  plaintiff 

might    choose    (Ky.)   142 

Non-resident  of  state  may  sue  F  in  Ky (Ky.)   142 

Annotation — Laws  or  Judgments  of  courts  of  state  in  which  company 

is  incorporated  as  binding  in  other  states 160 

Mo.  law  levying  premium  tax  on  F  Is  inapplicable  to  assessment  com- 
panies  (Mo.)   184 

Suit   for  accounting  against   F  may  be   maintained   in  state  other   than 

company's  domicile (la.)   211 

Where  return   of  service  showed  service  on  auditor  of  state  court   had 

Jurisdiction    of    defendant (la.)   211 

Unauthorized    company,    on    reinsuring    authorized    company,    may    be 

brought    into    court    by    service    of    Insurance    commissioner 

(Minn.)    233.   289.    (Pa.)   466 

In  collecting  premiums  on  business  reinsured  F  Ls  transacting  business 

in  the  state (Minn.)   234 

Service  on   insurance  commissioner  after  withdrawal   of  company   from 

state    is    sufficient (Minn.)    289 

Society  Issuing  certificates  in  favor  of  "Adopted  children  or  other  re- 
lative"   is    to    be    accorded    to    benefit    of    laws   of   Mo.    relating   to 

fraternal   benefit  societies   (Mo.)   297 


Digiti 


zed  by  Google 


630  DIGEST  OP  INSURANCE  CASES.       [Vol.  XXIX. 

11    will   Xiv   prcRumed    thut   K   which   has   been  admitted    has  filed   policy 

in   proper    form (Wis.)    345 

Statutory    provision    for    payment    of    premium    tax    after   'withdrawal 

from   state   is  not   unconstitutional    (Ky.)   3dl 

On  dissolution  of  company   its  funds  in  another  state  could   not   be  aX- 

lachc'd    by  cr»-ditors  In   that  state (N.    Y.)    396 

Kx<'f"utl(in    oi    contract    without    complying    with    laws   does   not    render 

policy    void    tWis.)    416 

That  company  executed   bond  required  by  T.   S.  did  not  make  it  federal 

Instrumentality    so    as    to    exempt    it    from    tax    on    premiums 

(L\    S.    S.    C.)    425 

No  citizen  can   have  a  vp.Bted   right  as  between   himself  and  state.   In   a 

contract  to  represent  a  foreign  insurer (S5.  C.)    44S 

Service   may   l)e  made  on   insurance  commissioner  for  breach   of  agency 

contract    under    Pa.    statute (  Pa.)    466 

FORFKITURB. 

[See    Kstoppel:    Policy;    Waiver.] 

Annotation — KITect  of  failure -to  give  notice  or  make  proof  of  loss  with- 
in   specified    time   In   absence   of   F-cIause 31 

Policy    covering   several    items   in    specific    amounts    In    consideration    of 

gross   premium    is    divisible (N.    D.)      38 

Hrea<-h  of  immaterial  clause  is  no  cause  for  F  under  Tex.  St..  (Tex.)   54,      64 

Breach    of    any    of    the    provisions    of    the    policy    furnished    defense    to 

insurer .  ..  ^   (Fla.)      5S 

A  waiver  by  an  insurer  of  a  promissory  warranty  does  not  waive  other 

conditions  of   the   policy (W.   Ya.)      59 

Whcr<'   company    relnsiated    policy    with    knowledge   of   a    prior   F*  there 

is  a   waiver  of  such   defense (Okldt)      75 

Vrocurance  of  other  insurance  renders  policy  voidable   only  at  election 

of    insurer    ( Ind.)      75 

Tex.  St.  relating  to  breaches  of  contract  contributing  to  loss  is  con- 
stitutional  (Tex.)      76 

Tex.   St.    relating   to    technical   provisions   not   contributing   to   loss,    does 

not    apply    to   iron-safe   clause ( Tex.  >      77 

Although    policy    provided    for    return    of    unearned    premium,    company 

was  not  obliged   to   return  same  until   surrender  of  policy ....  (Ga.)      S7 

Where  policy  becomes  void  by  reason  of  acts  of  Insured  he  ia  not  liable 

for  further  premiums    ( Pa.)   108 

Sale    by    one    partner    avoids    policy    on    partnership    property    only    as 

to   him    (Ark.)   113 

Failure  to  file  proof  of  loss  within  sixty  days  will  not  prevent  recovery 

in  absence  of  provision   for  F (Ohio)    121-g 

Failure   to   comply   with    Iron-Safe   Clause   defeats   recovery (Ga.)    123-1 

"Liable   to    F"    requires  atflrmative   action (Mo.)    121 

Kan.  Law  rcquirmg  notice  of  F  is  inapplicable  to  policies  issued  be- 
fore   Its    enactment ' ( Kan. )    135 

That   company   took    no   attirmative   action   on    failure   to   pay    premium 

was  unimportant    (Kan.)    135 

Defenses    based    upon    delay    in    filing    suit    or    In    furnishing    proofs    are 

in  the  nature  of   F  which  are  not   favored (Mo.)   143 

Where  premium  note  was  not  paid  at  maturity  and  insured  stated  that 
he  did  not  intend  to  pay  it  there  could  be  no  recovery  by  bene- 
ficiary    (Fla.)   147 

Non-payment    of    premium     forfeits     insurance 

(Tenn.)   167,   (Mias.)   162.   (Pa.)    191 

Insurer  could  not,   %vithout   consent  of  assured,   change   time   for  paying 

expense    dues     (Mo.)    199 

Failure  to  pay  an  excessive  assessment  is  no  cause  for  F (Mo.)   199 

Where  levy  of  assessment  was  made  by  executive  committee,  instead 
of  board  of  directors,  failure  to  pay  it  furnished  no  cause  for  F 
(Mo.)   199 

It  devolves  upon  insurer  to  show  that  assessments  were  made  strictly 

In   accord   with   contract ; (Mo.)   199 

Non-payment   of  extension   note   forfeits  insurance (Kan.)   203 

Company  has  burden  of  proving  F (Mass.)   239.    (Mo.)   242 

By-law  providing  for  F  for  non-payment  of  assessment  is  valid.. (Mo.)   263 

Whenever  a  re&sonable  construction  will  prevent  a  F  that  construction 

will   be   adopted    (Mich.)   276 

F  are  not  favored (Mo.)   831,   (Ind.)   365 

F  are  not  favored  and  will  only  be  enforced  where  such  was  the  dear 

intention  of  the  parties (Ind.)   355 

Courts  will  not  read  a  F  into  contracts  where  none  was  stipulated 

(Conn.)  431 
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Failure  to  give  notice  as  required  by  bond  Is  no  cause  for  F  In  ab- 
sence of  showing  of  loss  or  damage  by  reason  thereof (Kan.)   440 

Requirement  of  notice  within  specified  time  did  not  make  the  giving 
of  notice  either  a  condition  precedent  or  the  failure  to  so  do  a 
cause  for  P (Wash.)   443 

FORGERY. 

[See   Criminal    L>aw.] 
Distribution    of    proceeds    where   assignee    of    policy    raised    amounts    of 

notes    held    by    him (Mass.)    392 

FRATISRNAL  BKNKFIT  ORDERS. 

[See    Beneficiary;    Constitution    and    By-Laws;    Expulsion;    Reinstatement; 
Sick   Benefit:   Suspension.] 

Payment    of   delinquent    assessment    to    Insurer's   deposltoi-y    was    not    a 

waiver   of   forfeiture    (Okla.)   116-b 

Insurer  could  not.   without  consent  of  assured,  change   time   for  paying 

expense    dues (Mo. )   199 

It  devolves  upon   Insurer   to  show   that   assessments  were   made  strictly 

in   accord   with    contract (Mo.)   199 

Failure  to  pay  an  excessive  assessment  la  no  cause  for  forfeiture.  .  (Mo.)    199 

Commissions  due  collector  should  be  applied  to  payment  of  his  as- 
sessments  (Tex.)   227 

Defalcation   of   local    oiflcer   Is    no    ground    for    forfeiting    his   certificate 

(Tex.)   227 

Amendment   of   by-laws  annulling  provision  fo.r  paid-up   Insurance   was 

no    Impairment    of    contract (Kan.)   227 

Where    benefits    were    payable    to    •"widow"    or    failing   such    widow    to 

decedent's  children,   husband  of  member  could  not  recover ....( Pa. )   228 

By-laws  are  part  of  contract  where  policy  so  provides.  (111.)   228,   (Miss.)   246 

Continuity  of  membership  is  not  destroyed  by  suspension  for  non- 
payment  of   assessment ,  .  . ; (Pa.)   228 

Limiting  membership   to  Catholics   held   consistent   with    charter.  .(Pa.)   230 

Knowledge   or  statements   of   agent   at   local   camp   could   not    be   relied 

upon  to  establish  waiver.  (8.  C.)  231.   (Wis.)   268.   (Col.)  263,   (Mich.).  S04 

Tender   of   assessments    need    not    be    made    where    society    hSM   plainly 

Indicated  that  they  would  not  be  received (Minn.)   232 

Custom  of  accepting  assessments  after  due  date  of  which   insured  had 

no  knowledge  could  not  be  considered  as  evidence  of  waiver.  (Minn.)   232 

By-law  excluding  saloonkeepers  is  reasonable (N.   Y.)   233 

Amended  laws  voted  on  before  subordinate  lodge  seceded  but  not  to  be- 
come operative  until  thereafter,   were  without  effect (N.   J.)   233 

Benefit  society,  unless  a  "secret  benevolent"  institution,  would  not  be 
relieved  from  operation  of  statute  relating  to  misrepresentations 
(Ala.)   234 

Where   society   accepted  assessments   for  a   period   of   two  years   it   was 

estopped   from  denying  existence   of   contract .(Wash.)   234 

Secretary   of   local   lodge   is  agent   of  society   and    his   acts   contrary    to 

instructions   bind   society (Wash.)   235 

Where  dues  were  accepted  as  for  a  certain  claAS,  society   was  estopped 

to   deny   membership  in    that   class r .  .(Wash.)   236 

Where  benefit  society  cannot  continue  business  for  any  length  of 
time  because  of  increasing  mortality  a  receiver  will  be  appointed 
(U.   S.   D.  C.)   285 

Funds   accumulated    by   benefit   society   are    In   nature    of   a   trust   over 

which  equity  has  Jurisdiction (U.   S.   D.   C.)   236 

Bill   by   member  of   benefit  society   seeking  appointment   of   receiver   is 

not  a  creditor's  bill (U.  S.   D.  C.)   236 

It  was  Improper   to  continue   to  pay  salaries  on   old   basla  after   order 

of  reduction  by  court (U.  S.  D.  C.)   236 

Expenses  of  meeting  held  pursuant  to  direction  of  court  for  purpose  of 
forming  plan  of  rehabilitation  could  not  be  made  basis  of  charges 
of  mismanagement (U.   &    D.   C.)   236 

Statute  fixing  time  for  suing  on   policies  has  no  application   to  benefit 

societies (la.)   237 

Collector  of  local  camp  by  accepting  asseAsments  after  due  date,  waives 

delinquency    (S.   C.)   237 

Where  collector  of  local  camp  accepts  delinquent  assessments  without 

objection  there  is  waiver  of  health  certificate (S.   C.)   237 

B«neflclary  in  mutual  benefit  certificate  has  no  vested  interest 

(Mass.)   239,    (Ohio)    244.   260,    (D.   C.)    261.    (S.   D.)    266, 

(Miss.)   272.   (Cal.)   286,   (Mo.)   287,    (Mich.)    288,    (Conn.)    290,    (Pa.)   308 

While  officers  of  benefit  society  may  not  waive  contractural  conditions 
society,  itself,  may  do  80 (Mass.)  2S9 
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Where  society  denied  liability  Insured  need  not  pursue  remedies  pro- 
vided by  by-laws (111.)   242,    (Utah)  2S7 

By-law  providing   that  action  of  association  on   claim  should  be  final, 

is  void    (Wis.)   242 

Member  of  society  which  reorganizes  may  by  hla  conduct  subject  hfni> 

self  to  laws  of  reorganized  body (Ohio)  244 

Reorganization   of  society   under  which   beneficiaries  were   limited,   did 

not    afCect   existing    contracts (Ohio)   244 

Where    no    notice    wajs    given    as    by-laws    required,    expulsion    was    a 

nullity (N,    Y.)    245.    (Tex.)   266 

Whether  insured  voluntarily  withdrew  membership,  where  evidence  con- 
flicted,  was  for  jury : (N.  Y.)    246 

Under  reserved  power  to  amend  insurer  may  so  amend  its  laws  as  to 
afFcct  pre-existing  contract  rights  providing  amendment  is  rea- 
sonable  (Miss.)    246.    (Ark.)   254 

Amendment    of    by-laws   increasing    asseasments   is   valid 

(Miss.)     246.     (Kan.)    269 

Statements  of  employer  as  to  cause  for  discharge   held  binding  under 

provisions   of   contract (Mich.)   247 

III.  Law  relating  to  taxation  of  mutual  benefit  societies,  construed.  (111.)   248 

Where  it  appeared  that  it  was  customary  to  put  down  some  answers 
without  question,  whether  or  not  a  particular  answer  was  made 
by   applicant,    was   for  Jury (Mich.)   249 

Failure    of    society    to    perform    ministerial    acts    of    recording    change 

would  not  defeat  rights  of  new  designee (Okla.)   260 

Member   of   reorganized   society   may   change   beneficiary   to   conform   to 

restrictive   provisions   of    new   organization (Ohio)   250 

Reorganization    under   which    beneficiaries   were   limited    did    not    affect 

designation (Ohio)   260 

Non-payment    of    aasessments    as   required    forfeits    insurance 

(Wis.)    252,    (S.   D.)    256.    (Mo.)   263 

Where  insured  had  done  all  he  could  do  to  effect  a  changre  of  bene- 
ficiary  equity    will   deem    same    complete 

(la.)    252,    (Ark.)    300.    (C5al.)   314 

Dual  relationship  of  member  of  mutual  benefit  society (N.  C)   258 

Society  may  provide  for  coverage  for  such  period  only  as  payment  was 
made,  the  contract  to  be  revived  for  a  like  period  by  a  new  pay- 
ment  (Wis.)   268 

Society  may  provide  that  notice  to  local  clerk  of  matters  not  involved 

in  his  duties  would  not  be  notice  to  society (Wis.)  258 

Member    having   knowledge   of   restrictions   upon   authority   of  agent   Is 

bound  thereby   (N.   C.)   268 

The  same  rules  of  law  and  construction  apply  to  mutual  benefit  cer- 
tificates as  to  other  insurance  contracts (Va.)   254 

By-law  limiting  amount  of  recovery  held  to  apply  to  such  benefits  as 
Insured  if  living  might  recover,  and  not  those  payable  to  bene- 
ficiary  (Ky.)   264 

"One   mx>nth   In   arrears,"   construed (Tex.)   265 

"In  arrears  for  endowment  one  quarter,  dues,  fees,  etc.,"  means  that 
member  must  owe  all  of  the  obligations  stipulated  before  he  can 
be  suspended    (Tex.)   266 

Change   of   beneficiaries   must    be   made    in    the   manner    prescribed    by 

by-law^s (Wis.)   267 

Amendments   abrogating  contract   cannot   be   made 

(N.   Y.)    258,    315,    (Pa.)   277 

Amendment  regulating  distribution  of  proceeds  in  case  of  death  of 
original  beneficiary  held  within  reserved  power  of  amendment 
(Wis.)   258 

Action  should  be  brought  against  president  of  unincorporated  asso- 
ciation under  N.  Y.  Law (N.  Y.)   259 

Character  of  company  Is  immaterial  so  far  as  its  liability  in  a  given 

ca3e   is   concerned    (Minn.)  260 

Neglect,  of   agent   in   sending   on    insured's   name   would   estop   company 

(Ga.)  261 

Amendment    of    by-laws    so    as    to    exclude    persons    living    in    certain 

territory  from  right  to  sick  benefits,   impairs  contract (N.   Y.)   261 

Burden  is  on  insurer  to  show  nature  of  contract (Mo.)   262 

That  insurer  was  incorporated  as  a  mutual  benefit  society  did  not  prove 

nature  of  its  contract (Mo.)   262 

Certificate  promising  payment  of  specified  amount  in  no  way  depend- 
ent upon  collection  of  assessments,  is  not  contract  upon  assess- 
ment   plan    (Mo.)   262 
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Receipt  of  assessments  after  due  date  without  objection  waives  for- 
feiture  (Mo.)   263,    (la.)   801 

Wliere  insured  died  from  injuries  sustained  while  working  in  prohibited 

occupation  society  was  not  liable (Col.)  268 

Where  it  is  propex  to  make  benefits  payable  to  a  "legatee"  insured  could 

designate  his  fiancee  as  beneficiary (8.  D.)  264 

Where  society  accepted  checks  mailed  on  the  last  day  of  the  month 
it  waived  no  more  than  that  insured  would  have  the  right  to 
deposit  checks  in  the  mail  at  such  time (Mo.)  264 

Annotation — Right  of  mutual  benefit  association  to  increase  rates 266 

Society  having  issued  certificate  in  favor  of  fiancee  could  not  say  the 

contract  was  ultra  vires (S.    D.)   266 

Where  no  appeal  was  taken  as  by-laws  provided  Judgment  of  tribunal 

was    final    (Neb.)  266 

If  expulsion  of  member  is  according  to  laws  of  society   courts  cannot 

interfere (Neb.)   266 

Under    Kan.    St.    by-law    of    the    benefit    society    which    did    not    make 

provision  for  payment  of  death  benefits  was  invalid (Kan.)   266 

Ky.  L>aw  relating  to  elements  of  contract  does  not  apply  where  only 
purpose  of  referring  to  unattached  instruments  is  to  establish 
amount  to  be  paid  by  insurer (Ky.)  267 

On  death  of  original  beneficiaries,  proceeds  were  payable  as  provided 
in  by-laws  notwithstanding  insured's  parol  agreement  to  contrary 
(Maoa)  268 

Provision  for  submission  of  claim  to  local  tribunal  is  valid (Wis.)  268 

Wis.  St.  relating  to  misrepresentation  does  not  apply  to  mutual  benefit 

societies (Wis.)   268 

Ala.   Code   relating  to  pleadings  held   not    to   apply    to   mutual   benefit 

societies (Ala.)   268 

Reasonableness  of  amendment  to  by-laws  Is  question  of  law. . . .  (Kan.)   269 

If    amendment    Is    reasonably    adapted    to    requirements    of    society    It 

is    necessary     (Kan.)   269 

Reserved  power  of  amendment  implies  that  changes  are  to  be  fair  and 

reasonable (Kan.)   269 

Change  of  by-laws  eliminating  right  to  paid-up  insurance  is  unrea- 
sonable  (Kan.)  269 

Unattached  by-laws  enacted  prior  to  1906.  could  not  be  consid- 
ered as  part  of  contract (Ky.)   270 

Enactment    of    law    requiring   attachment    of    by-laws    did    not    Impair 

contract  between  special  charter  company  and  state (Ky.)   270 

Payment  of  Illegal  assessments  will  not  estop  assured  from  thereafter 

questioning   legality    (Ky. )   271 

Wliere    Insurer    exacted    illegal    assessments,    beneficiary    could    recover 

excess   payments    (Ky.)   271 

It  is  duty  of  insurer  to  apply  excess  payments  to  keep  policy  in  force 

(Ky.)   271 

Benefit  society   Is   "life  Insurance  company"   within  Miss.   Law   relating 

to  venue    (Miss.)   272 

Title   of   Tenn.    L.aw   relating   to   organization   of    benefit  societies   held 

sufficient (IVnn.)  272 

Tenn.    Law    exempting    F    benefit    societies    from    laws    applicable    to 

other  Insurance  companies  Is  not  unreasonable  classification.  (Tenn.)   273 

By-laws  may   be  proved  by   certified   copy (111.)   274 

By-law  enacted  by  representatives  of  local  lodges  is  binding. ...  (N.  C.)   274 

Amendment  of  by-laws  limiting  time  for  suing  is  valid (N.  C.)  274 

Where  manager  knew  that  local  agent  received  assessments  after  due 

date  there  was  waiver  of  prompt  payment (Tex.)  276 

Where   assessment   was  made   by  secretary   without   previous  order   by 

president,  as  by-laws  required,  it  was  Invalid (Mich.)   276 

Where  payment  of  benefits  was  dependent  upon  discretion  of  benefi- 
ciary's board  its  ruling  was  conclusive (Tex.)  276 

Objection  that  new  policy  was  not  issued  to  new  designee  could  be 
availed  of  only  by  society (Miss.)  276 

Marriage  of  insured  and  birth  of  child  did  not  effect  change  of  bene- 
ficiaries  (Mloh.)  276 

Ineligibility    of    new    beneficiary    does    not    enlarge    rights    of    original 

beneficiary (Miss.)  277 

Person  making  advances  entitled  to  fund  even  though  change  of  bene- 
ficiaries In  his  favor  was  not  made  according  to  by-laws (Kan.)  278 

Rights  under  benefits  certificate  rest  upon  contract  in  absence  of  equita- 
ble   considerations    (Kan.)  278 

Upon  death   of  member  of  benefit  society  no  right  to  funeral   benefits 

passes  to   his  estate (Conn.)   280 
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Mt'iiibfi-   of   Ix'nefli    society   during:   life   time    may    changre   beneficiaries. 

8ubJ(>ct    to   limitations  by  by-laws (Conn.)   280 

Where  by-Iawjs  authorize  designation  of  "L.egB.1  Heirs,"  It  was  proper  to 

name  sister  as   beneficiary (Conn.)    289 

"As   named   in   his  application"   did   not   limit   designation   to  person  so 

named (Conn.)   281 

That  noilie  of  designation  was  not  given  to  society  until  after  in- 
sured's death  was  immaterial  where  there  were  no  by-laws  on 
subject (Conn.)   281 

Where  person  is  designated  as  beneficiary  to  all  benefits  he  is  en- 
titled to  those  from  local  as  well  as  parent  body (Conn.)   281 

Evidence  held  insufllcient  to  sustain  claim  that  insured  had  made 
false  attidavit  as  to  loss  of  policies  to  obtain  change  of  bene- 
ficiary  (N.   J.)   281 

Society    will    be    estopped    from    saying    that    insured    was   not    initiated 

where  certificate  had  been  issued  and  assessments  collected .  (Okla.)      283 

"Person    dependent    upon    the    member"     would    not    include    unlawful 

wife (N.    C.)    282 

Member,    on    being    divorced,    may    revoke    designation    of    former    wife 

as  beneficiary   without   her  consent (Wis/)    282 

Provision    that    no    benefits    shall     be    payable    unless    claim    is    made 

within  one  year  is  binding (N.   Y.)    283 

Beneficiary  is  not  entitled  to  personal  Judgment  for  monument  bene- 
fits where  no  monument  was  erected (Okla.)   283 

Exemption  of  benefit  society  from  insurance  laws  does  not  exempt  them 

from   lawa   relating  to  service   of   process (Ark.)    284 

Burden    rests    on    society    to    show    that    Insured    had    ceased    to    be    a 

member (III.)    284 

Ark.    L.aw   providing   for  service   of   process   on   collector  of   subordinate 

lodge     is     V4ilid (Ark.)    284 

Original  designation  may  be  revoked  in  absence  of  by-laws  to  contrary 

(Cal.)   286 

That  divorced  husband  continued  payment  on  wife's  policy  would  not 
entitle  him  to  recover  except  to  extent  of  payments  made  by 
him (Tex.)   286 

Member   of   benefit    society   cannot    by    will   divert   proceeds    to   Inelllgible 

persons (Tex.)    285 

Where  by-laws  do  not  limit  persons  who  may  be  made  beneficiaries, 
insured  may  designate  whom  so  ever  he  pleases  even  though  not 
relatives (Cal.)    286 

Under  by-laws  afllrmative  action  was  necessary   lo  suspend  member  for 

non-payment    of    assessments (Cal.)   287 

Wh<»re    insured,    on    receiving   new    certificate,    signed   same    he   thereby 

ratified    change   as  made   therein (Mich.)    288 

Burial  associations  are  not  subject  to  laws  regulating  companies  on  as- 
sessment  plan (Ky.)    289 

Law   relating   to    burial    association   does   not   require   deposits    by    those 

associations    having    no    capital    stock (K)'.)   289 

"Bequeathments  will  be  paid  to  the  beneficiary  or  to  the  legal  repre- 
sentative   of    such    beneficiary"    construed (Conn.)   290 

Member   of   benefit    society    has   no   such    interest   In    fund   as   passes   to 

hifl   estate    (Conn.)   290 

Where    Insured's    widow    was    never   designated    as    beneficiary    she    was 

not  entitled   to  fund  on  death   of  original   beneficiary (Conn.)   290 

Where  original   beneficiary  died   and  no  new  beneficiary  was  designated 

fund    passes    to   insured's   estate (Conn.)    290 

Burden    rests   on    beneficiary   to    prove    that   she    has   pursued   remedlee 

within   state    (Del.)  291 

Upon  death  of  member  payment  was  properly  made  to  widow^  not- 
withstanding insured's  request  for  payment  to  a  relative  who  was 
not    dependent    on    him . .  (N.    H.)   291 

Act  of  directors  of  benefit  society  consolidating  with  old  line  company 

without  consent  of  members  rendered  them  personally  liable.  (Mo.)   292 

Directors  wrongfully  transferring  assets  of  society  were  not  liable  for 
so  much  assets  as  were  used  in  payment  of  valid  duties  of  society 
(Mo,)   292 

Assets  of  benefit  society  belong  to  organization  composed  of  persever- 
ing members    (Mo.)   293 

Whore  by-laws  authorize  changing  of  beneficiary  original  designee  ac- 
quired  no  vested   interest (Ark.)   293 

In   deciding   reasonableness  of   amendment  reference   should   be   had   to 

nature  of  contract   read   in   light  of  objects  to  society (Md.)   293 
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\Vh<Te  name  of  now  beneficiary  had  not  been  inserted  In  policy  origrinal 

desigmee  was  entitled  to  fund (Ark.)   293 

Amendment    of    by-law    requiring    members    who    disappear    to    furnish 

notice  of  new  address  within  specified  time  is  valid (Md.)    293 

Under  reserved  power  of  amendment  society  may  Increase  rates,  not- 
withstanding by-law  that  they  should  remain  the  same.(U.  S.  S.  C.)   294 

On    re-Incorporation    of   voluntary    association    member    was   entitled    to 

all  txistlng  riphts   (U.   S.   S.   C.)   29* 

Amcndnu-nt    provldlngr   that    member   who    disappears    shall    stand   sus- 

pentled  one  year  is  valid (111.)    296 

L'ndei-   rt-served   power  of  amendment,    subsequent   enacted    by-laws   are 

valid (111.)    294 

Member    has    no    Interest    In    benefits   except    as    given    him    by    by-laws 

(Pa.)    295 

On  dt'Mth  of  original  beneficiary  fund  became  payable  to  Insured's  next 

of   kin    (Pa.)    295 

By-laws    t-xlstlng   at    time    of    disappearance,    rather    than    those    subse- 

<iuently  enacted,  control  rights  of  parties (Cal.)   296 

Payment    Into    court    does    not    constitute    waiver    of    rights    of    either 

claimant (Pa.)    295 

Where  there  waa  evidence  warranting  finding  that  insured  died  on 
day  of  disappeatrance  that  subsequent  assessments  were  not  paid 
was   imma  terial    ( Cal. )   296 

By-lawH   relating   to   disposition   of  funds   of   lodge    ".\bout   to  disband" 

(In  not  apply  to   lodge  withdrawing  their  organization (Mass.)   297 

Mutual   benelU    society   is  not   a   charitable    organization (Mass.)   297 

Local    lodge    huvs   a   right    to    withdraw   without    forfeiting    its    funds    In 

absence  of  by-laws  controlling  situations (Mass.)   297 

Society  issuing  certificates  in  favor  of  "adopted  children  or  other  re- 
lative" is  to  be  accorded  the  benefit  of  laws  of  Mo.  relating  to  F 
benefit    societies    (Mo.)   297 

Where    member    was    beyond    age    limit    beneficiary    could    only    recover 

mont^ys  paid  on  account  of  certificate (Mo.)   298 

Amrndment    providing    that    absence    should    be    no    evidence    of    death 

until  the  end  of  Insured's  expectancy   held   invalid (Tex.)    298 

Benefit  society  may  establish  subordinate  lodges  In  other  states  where 
not  prevented  by  its  by-laws  or  by  laws  of  such  other  states.... 
(U.   8.    D.  C.)   300 

Judgment   of  court   that  society  was  entitled   to  exclusive   use  of  name 

has  no  extra  territorial   force (L',   S.   D.  C.)   300 

Where    check    was    sent    as    payment    and    not    for    reinstatement    and 

was  accepted   by  society   there   was  waiver  of  delay (la.)   300 

Officers  of  local  lodge  are  agents  of  society  for  collection  of  assess- 
ments  notwithstanding   by-laws   to    contrary (la.)   301 

Subordinate    lodge    on    withdrawal    is    entitled    to    benefit    fund    raised 

by  voluntary  contributions  of  its  members (Mich.)   301 

Requirement    of    written    application    for    sick    benefits    did    not    apply 

to   case   of   insanity (Pa.)   301 

Benefit    society   could    not   waive   statutory    provisions   limiting   class   of 

persons  who   could   be  designated   as  beneficiary (S.   C.)   34)2 

Change  of  beneficiaries  to  one  not  within  class  named   by  by-laws  was 

without   elTcct    (S.    C.)    302 

W^here  insurer  issued  policies  in  favor  of  persons  outside  classes 
specified  by  law  it  could  not  be  considered  a  mutual  benefit  society 
although  organized  and  admitted  as  such (Mo.)   306 

Excessive  assessments  collected  by  benefit  society  will  be  deemed  a  trust 

fund    for  members  paying  same (N.   J.)   307 

Plan  of  organization  as  set   forth  In  constitution  cannot  be  amended  by 

by-laws (Kan.)   807 

Kan.  law  relating  to  mutual  benefit  societies  construed (Kan.)   307 

Society  having  issued  certificate  in  favor  of  one  having  no  Insurable 
intere!»t  will  be  estopped  from  denying  right  of  such  person  to 
recover (Pa.)   308 

Society  may  waive   laws  relating  to  change  of  beneficiary (Pa.)   308 

Statutory  regulation  of  classes  that  may  be  designated  does  not  pre- 
vent   application   of  equitable  principles (Pa.)   308 

Service  on  chief  ofllcer  of  local   lodge   is  sufficient (Ga.)   309 

Admitted   change   of  beneficiary  which   was  not   made   In   pursuance  of 

by-laws  was  Insufficient   to  divest  original   beneficiary (Oa.)   310 

Failure  of  society  to  follow  up  by-laws  In   disapproving  claim   relieves 

beneficiary    from   pursuing   legal    remedies (Okla.)   810 

Under    supplement    insuring    beneficiary    duty    of    paying    assessments 

rested  on   insured  rather  than   beneficiary (Pa.)   311 
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Teatimony    that   oertlflcaies   of   other   persons   were   not   delivered   until 

date   subsequent   to   obligation   held   competent (la.)   313 

Then?  could  be  no  estoppel  because  of  issuance  of  certificate  adnaitting 
existence  of  surplus  fund  without  showinfl:  that  Insured  relied 
thereon (Pa.)   SIS 

By-law   providing    that    change    of    beneficiary   should    not    be   effective 

until  endorsement  thereof  held  Invalid  under  la.  law (CaL)   314 

Where    original    endorsement    of    change    of   beneficiary   was   filed   with 

insurer  it  was  equally  effective  as  file  of  copy (Cal.)   814 

Assignee    held    entitled    to    sue    either    members    of    society    or    officer 

thereof    (N.    Y.)   SIS 

By  aignlng  constitution   und  paying  required   fee   contract   for  benefits 

became  effective   (N.   Y.)   31K 

Resolution    dissolving    society    was   not    binding    on    members    who    did 

not  attend  meeting (N.   Y.)   31S 

Surrendering  of  charter  for  purpose  of  obtaining  charter  in  another 
society  was  not  dissolution  so  as  to  vest  assets  In  withdrawing 
members  of   subordinate   lodge (Pa.)   316 

Evidence   considered   and    held   that   there   was   no  such   misconduct   on 

part  of  officers  as  warranted   expulsion (N.    Y.)   81^ 

Majority  vote  held  sufficient  to  expel  officer (N.  Y.)   317 

Procedure  for  expelling  member  should  be  analogous  to  ordinary  judi- 
cial  proceedings (N.    Y.)   817 

Where  member   ratifies   or  acquiesces  in   amendments,    beneficiary   may 

not   question    (la.)   841 

Amendment  of  by-laws  with  reference  to  character  of  proof  to  be  made 

held  valid   (Ark.)   864 

FIL^UD. 

(See  Forfeiture;  Policy;  Proofs  of  Loss;  ResdMlon.) 

Evidence  considered  and  held  that  question  of  false  swearing  was  for 
jury   (Ore.)       t 

Whether  statement  In  proof  of  loss  was  knowingly  false  waa  held  for 
Jury  (Okla.)       t 

Wilful,  false  statements  as  to  materlsU  matter  in  proof  of  loss  avoids 

recovery (Okla.)       t 

Untrue  statement  in  proof  of  losa  to  avoid  policy  must  have  been  Inten- 
tionally made   (Ore.)   8;    (Idsdio)     t9 

Evidence  held  insufficient  to  show  fraudulnt  over-valuation 

(Neb.)    10,    (N.   T.)     n 

Statement  of  adjuster  that  he  had  evidence  tliat  insured'a  wife  had 
caused  the  fire  and  that  he  intended  to  send  her  to  penitentiary  for 
so    doing,    avoided    release (Tex.)     It 

Burden  is  on  Insurer  to  prove  F (Me.)   19,   (N.  Y.)     94 

Discrepancy  between  amounts  stated  in  proofs  of  loss  and  value  found 

by   jury   does  not  conclusively   establish   F (111.)     8S 

That  Insured  had  previously  appraised  property  for  considerably  less 
than  the  amount  of  his  insurance  did  not  conclusively  show  over 
Insurance,  there  being  other  evidence  that  it  was  worth  amount 
of   Insurance    (Mo.)     tS 

Evidence  held  insufficient  to  establish  fraudulent  claim (N.  Y.)     19 

That  insured  withheld  giving  of  notice  until  after  receipt  of  policy  did 

not  constitute  F.  the  risk  having  previously  attached  (U.  S.  (X  d  A.)     4t 

Burden  rests  on  company  to  establish  F  upon  adjuster. .  (U.  8.  C.  (X  A.)     41 

Over  statements  as  to  loss  would  not  constitute  such  false  swearing  as 

to    avoid    recovery (Gtau)     4t 

It  was  not  necessary  for  Insured  to  show  that  agent  had  authority  to 
make  representations  where  payment  of  note  was  resisted  on  ground 
of  F (la.)     it 

Evidence  considered  and  held  that  settlement  was  not  obtained  by  F 
on  the  part  of  Insured (Neb.)     SS 

Evidence  held  to  sustain  verdict  of  Jury  finding  accused  guilty  of  per- 
jury in  making  proofs (Mo.)     79 

That  Insurer  requested  affidavit  is  no  defense  to  prosecution  for  mak- 
ing false  affidavit  (Mo.)     79 

To  avoid  policy  for  concealment  it  must  appear  that  Insured  had 
wrongful  Intent  and  that  matter  concealed  was  material  to  com- 
pany    (Ky.)     77 

Where  two  fires  destroy  property  itemised  in  proof  of  loss,  and  Insured 
was  entitled  to  recover  on  account  of  both  fires,  defense  of  false 
swearing  was  not  sustained (Wis.)     tl 

It  is  only  when  award  is  palpably  above  actual  loss  that  finding  of  F 
is  warranted    (Mass.)     14 
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Good  faith  of  agent  iwulng  policy  to  himself  held  a  question  for  Jury 

<U.  S.  O.  C.  A,)  102 

Failure  to  divulge  facts  relating  to  cause  of  flre  did  not  constitute  F 

(Mich.)     115-a 

Company  issuing  check  in  favor  of  fictitious  penon.  on  fraudulent  rep- 
resentations of  agent,  may  not  recover  of  bank  at  which  such 
check  was  cashed (Mow)  140 

Where  defense  of  F.  was  made,  testimony  as  to  insured's  reputation 
for  veracity  was  inadmiasible (Axk.)  14S 

Defense  of  F.  may  not  be  interposed  after  expiration  of  contestable 

period (111.)   126.   (Idaho)   142,    (Tex.)  206 

Where  policy  is  incontestable  from  date  insurer  may  not  interpose  de- 
fense of  F (Idaho)  142 

Subsequent  acceptance  of  annual  premiums  was  not  a  continuation  of 
initial  F.  so  as  to  stop  running  of  statute  of  limitations (111.)  149 

Statements  as  to  profits  were  but  expressions  of  opinion  and  could  not 

be  made  basis  of  charge  of  F (III.)   149 

Answer  of  F  must  aver  election  to  rescind  by  returning  premiums  re- 
ceived    (Ind.)  IBO 

Burden  is  on  defendant,  in  action  by  assignee,  to  show  that  assign- 
ment was  obtained  by  F (N.  C)  166 

Defense   based   upon  fraudulent  statements  is   insufficient  under  N.   Y. 

L.aw  where  statements  were  not  incorporated  in  policy (N.  T.)  107 

Premiums  may  be  recovered  where  policy  was  misrepresented  unless  in- 
sured   was    inexcusably    negligent (Tex.)  171 

Mo.  Law  making  materiality  of  misrepresentations  a  question  for  Jury 
was  not  Intended  to  deprive  courts  of  equity  from  assuming  Juris- 
diction of  suits  to  cancel (Mo.)  17S 

Assured  could  not  attack  loan  agreement  for  F  and  at  same  time  stand 

on  policy  where  both  were  parts  of  same  transaction (Mo.)   186 

Statements  as  to  health   having  been   made   with  knowledge   of   their 

falsity,  the  law  infers  F (Wash.)  189 

That  beneflciary   had  participated   in  F  would  not  make   that  defense 

available  where  contestable  period  had  passed (Tex.)  206 

Fraudulent  representations  avoid  policy  even  though  not  relating  to 
material  matters (Vt)  207 

Where  applicant  assumes  to  have  knowledge  of  facts  and  misrepre- 
sents them  in  F  will  be  Inferred (Vt.)  207 

Statements  of  beneflciary  at  time  of  delivery  of  matters  within  knowl- 
edge, where  false,  will  be  presumed  to  have  been  intentional.  .(Vt.)     208 

Where  delivery  was  induced  by  F  of  applicant  there  could  be  no  re- 
covery   (Vt.)  207 

Issuance  of  policy  does  not  conclude  contract  if  action  of  company  was 

induced  by  F (Vt.)   208 

In  case  of  intentional  F  insured  is  not  entitled  to  return  of  premiums 

(Minn.)  229 

Knowledge  of  agent  acting  in  collusion  with  applicant  is  not  imputed 

to  insurer (N.  Y.)  288 

A  grossly  inadequate  consideration  for  a  release  of  valuable  rights  is 

itself  evidence  of  F (Col.)   266 

"Where  it  was  agreed  that   "No  untrue  or  fraudulent  answers"   would 

avoid  contract  statements  were  not  warranties (111.)  279 

Where  applicant  knew  that  he  was  beyond  age,  it  was  improper  for 
court  to  withdraw  question  of  F  from  Jury  even  though  its  agent 
had  knowledge  of  facts (Ark.)  284 

Annotation — Rights  of  prior  beneflciary  where  insured  was  mentally  in- 
competent or  where  change  was  accomplished  by  F  or  undue  in- 
fluence     294 

Whether  representation  that  paper  was  receipt  when  in  fact  it  was  re- 
lease was  F,  was  for  Jury (Mass.)  886 

Cal.  law  providing  for  penalty  for  presentment  of  fraudulent  claim  does 

not  apply  to  claims  on  accident  policies (Cal.)   876 

Where  bond  was  procured  by  agent,  liability  thereon  could  not  be  de- 
feated on  ground  that  principal  had  concealed  facts.  (U.  S.  C.  C.  A.)  424 

FUNBRAI«  BXPENSES. 

[See  Fraternal  Benefit  Orders.] 

GARNISHMENT. 

[See  Attachment]  • 

Insurance  proceeds  of  policy  insuring  house,  not  a  homestead,   are  not 

exempt.    .' (Tex.)     87 

Insurance  proceeds  may  be  reached  by  proceedings  even  though  in- 
surer had  option  of  rebuilding (Masa)     68 

Insurance  proceeds  on  homestead  are  exempt  from  O (Minn.)     62 

HV-Index— 5 
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Draft  sent  to  a^rent  for  delivery  remained  property  of  insurer  and  was 

not  subject  to  G (Ark.)    110 

Where  creditor  sued  out  writ  of  G  It  waived  equitable  Hen  on  policy 

which  had  been  delivered  to  It (Wash.)   Ill 

Where  policies  were  payable  to  mortgagee  proceeds  could  not  be  gar- 

nisheod     by    any    other    creditor     • (Wash.)    Ill 

Sufficiency  of  complaint  seeking  attachment  of  Insuranoe  proceeds  con- 
sidered   (N.  Y.>  ite 

Rules  applicable  In  bankruptcy  cases  do  not  apply  in  proceedings  in 

attachment   (N,  Y.)   117 

Where  employers  liability  Insurer  assisted  in  defense  of  action  against 
employer  on  Judgment  being  entered  against  defendants  it  became 
as  between  the  parties,  a  debt  owing  by  Insurer  which  was  subject 
to  O    (Minn.)   41» 

Under  policy  insuring  against  "loss  from  the  liability  imposed  by  law" 
on  Judgment  against  Insured  obligation  of  insurer  became  debt 
subject  to  G (Okla.)   446 

Insurer  held  chargeable  in  proceeding  by  employe  for  amount  of  indem- 
nity     (N.    H.)    4S6 

OASOUNB. 

[See  Forfeiture;   Policy.] 

Whether  use  of  G  in  a  barn  is  gross  negligence  is  for  Jury (Me.)     29 

Keeping  G.  where  such  keeping  did  not  contribute  to  loss,  held  no  cause 

for  forfeiture   (Tex.)     54 

Where  general  agent  knew  that  assured  used  G  in  violation  of  policy 

conditions  company  was  estopped (Ind. )   100 

Where  issuing  agent  had  knowledge  that  gas  was  generated  in  build- 
ing there  was  a  waiver  of  forfeiture (Mich.)   115-a 

OIIT. 

[See  Assignment.] 

OBACB. 

[See  Policy:  Premium.] 

Policy  cannot  be  lapsed  for  non-payment  until  days  of  grace  have  ex- 
pired     (111.)    125 

When   last   day  of  G   falls  on  Sunday   insured   has  another  day   within 

which   to   make   payment (Kan. )    135 

Tenn,   St.   providing  for  one   month   of  G    applies  to  policies  reinstated 

subsequent   to   its  enactment  although  previously   issued. ...  (Tenn.)    157 

HSAJLTH. 

[See  Application;   Delivery;   Disease;  Misrepresentation;  Warranty.] 
That   insured  was  not  in  good  H  at  the  time  of  delivery  should  have 

been    pleaded (Tex.)    116 

That  insured  was  not  in  good  H  at  time  of  delivery  may  not  be  proved 

after  expiration   of   incontestable   period (111.)    125 

It  was  not  necessary  for  beneficiary  to  prove  that  insured  was  in  good 

H.    at   time    of   delivery (111.)    125 

"Serious    Illness."    conatrued (N.    C.)    128 

Good  H  at  time  of  delivery   held  a  condition  precedent (Okla.)    187 

Soliciting  agent   is  w^ithout  authority   to   waive   provision   for   good    H. 

at   time  of  delivery (Okla.)    127 

By  receiving  and  retaining  premium  insurer  is  estopped  from  insisting* 

that  policy  was  void  because  of  ill  H  at  time  of  delivery. .  (Okla.)    137 
Insanity  of  insured  rendered  him  uninsurable  as  not  being  in  good   H. 

(Ga.)    152 

Where   agent   charged   with    delivery   of   the   policy   knew    that   insured 

was  not  in  good  H  at  time  of  delivery,   there  w^as  waiver  of  con- 
dition  of   H «..(N.    Y.)    158 

Insurer   may    not    defeat    recovery    under    "Continued    good    H"    clause 

without    showing    fraud (Miss.)    163 

"Continued  good  H"  relates  to  a  continuation  of  state  of  H  existing  at 

time    of   application (Miss.)   168 

Under  evidence  whether  insured  was  in  good  H  at  time  of  delivery  was 

for  jury   (Ark.)   167 

Testimony  of  insured's  associates  as  to  his  condition  of  H  Is  of  some 

evidentiary    weight (Mo.)   174 

Burden  is  on  insurer  to  show  that  insured  was  not  in  good  H  at  time 

of    delivery (Mass.)   176 

Existence  of   tuberculosis  renders  a   person  uninsurable  as  a  matter  of 

law     (Ga.)   204 

It  is  duty  of  applicant  to  notify  company  of  change  of  H  between  date 

of  application   and  issuance  of   policy (Vt.)   207,    (Gal.)   211 
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statements  in  application  are  deemed  to  refer  to  time  of  payment  of 

premium   and   delivery    of   policy (Cal.)   211 

That  examiner  knew  that  insured  had  stated  that  he  suffered  from  ty- 
phoid in  1900  would  not  estop  insurer  from  declaring'  forfeiture 
where  in  fact  he  had  suffered  typhoid  in  1905 (Ark.)   241 

"Ailment"   means  something  which   impairs   constitution (Ark.)   246 

Statements  as  to  H  have  reference  to  conditions  of  which  applicant  has 

knowledge   (Va.)   254 

"Good    H"    means    freedom    from    any    aliment    impairing   constitution 

(111.)    274,    (Okla.)   302 

"In  good  H"   is  comparative  term;   existence  of  slight  cold  would  not 

render  insured  other  than  In  good  H (Okla.)   288 

Where  Insured  was  In  good  H  when  he  applied  for  reinstatement,  under 

the  evidence,  was  for  Jury (Mich.)  304 

"Physically  sound"  related  only  to  Insured's  condition  measured  by  what 

it  had   been (Ky.)  329 

It  will  be  assumed  that  catagorical  answers  of  applicant  supplied  com- 
pany with  all  information  needed  by  it (Ky.)  829 

HEALTH  CERTIFICATE. 

[See  Condition  Precedent;  Reinstatement.] 

HEALTH  INSURANCE. 

[See  Accident  Insurance;  Policy.] 


[See  Beneficiary;  Definitions.] 

HUSBANB  AND  WIFE. 

[See  Married  Woman;  Wife's  Policy.] 

Husband,  as  matter  of  public  policy,  cannot  insure  Joint  property  as  his 

own    (Mo.)     46 

Where    land    was   owned    by    wife,    husband    could    not    recover   as   sole 

owner (Miss.)     78 

Receiver  should   be   appointed   for   insurance   proceeds   belonging   to   H 

wbo  had  separated (Md.)  Ill 

In  granting  divorce  it  was  not  error  to  award  policy  to  wife  and  re- 
quire  husband   to   pay  premiums  thereon (Wis.)   169 

On  entry  of  decree  of  divorce  wife  cannot  follow  and  recover  community 

funds   expended   for  premiums (Tex.)  204 

No  trust  attaches  to  fund  in  hands  of  last  named  beneficiary  because 
of  antenuptial  agreement  between  insured  and  his  wife,  in  absence 
of  knowledge  of  last  named  beneficiary (Mass. )   240 

It  will  be  presumed  that  H  were   living  together  at   the  time  of  his 

death     (Del.)   291 

Ante  nuptial  contract  under  which  Intended  wife  was  made  beneficiary 
was  taken  out  of  Statute  of  Frauds  by  subsequent  marriage  of 
parties   (Cal.)   811 

nXNESS. 

[See  Application;  Health;  Warranty.] 

INCOME  INSURANCE. 

[See  Policy.] 
Where    Insurer   repudiates  I   policy   beneficiary   may   sue   for   damages 

(Ga.)   202 

INCONTESTABLE  CLAUSE. 

[See  Policy;  Statutes.] 

That  Insured  was  not  In   good  health   at  time  of  delivery  may  not  be 

proved  after  expiration  of  incontestable  period (111.)   126 

Defence  of  fraud  may  not  be  interposed  after  expiration  of  contestable 

period (lU.)    125;    (Tex.)  206 

Annotation — Date  from  which  contestable  period  is  to  be  computed....   134 

Statute  limiting  liability  for  misrepresentation  of  age  cannot  be  inter- 
posed after  policy  becomes  incontestable (U.  S.  D.  C.)   138 

Where  payment  of  premium  is  condition  precedent,   I  does  not  apply 

(Mo.)   139 

Where    policy    is    incontestable    from    date    insurer    may    not    interpose 

defense  of  fraud (Idaho.)   142 

Idaho  Law  providing  for  incontestability  after  two  years  does  not  pre- 
vent parties  from  making  contract  incontestable  from  date. (Idaho)   142 

Under  S.  C.  Code  making  policies  incontestable  after  two  years,  insurer 
could  not  rely  upon  misrepresentation  to  obtain  reinstatement  where 
policy  had  been  in  force  two  years (S.  C.)  158 
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I    does   not    prevent    Insurer   from    defending*   on    ground    that   Insured 

was  executed  for  crime (N.   C)   164 

One  year  limitation  clause  begins  to  run  from  date  of  short  term  policy 

(Tex.)   17» 

That   beneficiary   had   participated   In   fraud   would   not   make   that   de> 

fen»e  uvailable  where  contestable  period  had  parsed (Tex.)   206 

INCREASE  OF  BISK. 

[See  Policy;  RUk.] 
Whether    exteuiion    of    instrument    having    effect    of    chattel    mortgage 

increased  risk  is  a  question  of  fact (Minn.)     9S 

That  injured  had  removed  property  was  competent  where  defense  was 

arson  even  though  removal  did  not  increase  risk (Ark.)     96 

Thore  is  no  1  where  same  condition  existed  prior  to  issuance  of  policy. 

(Mo.)   441 

INCUMBRANCE. 

[Sec  Judgment;  Mortgage;  Title.] 

INDEBTEDNESS. 

[See    Debtor   and    Creditor;    Extended    Insurance;    Loans] 

I  should  be  deducted  from  amount  of  surrender  value  available  for  pur- 
chase of  paid  up  insurance (Ky.)  134 

Under  Sec.  7897  R.  S.  Mo.  1899  only  I  on  account  of  past  due  pre- 
miums could   be  deducted (Mo.)  137 

Where  policy  had  loan  value  sufficient  to  pay  premium  company  could 
not  deduct  amount  of  premium  note  in  computing  extended  Insur- 
ance   (C}a.)   151 

Where  at  time  of  lapse  insured  wa^  indebted  to  company  for  full  value 

of  policy  extended  insurance  provision  was  Inoperative (Miss.)   162 

Repayment   of   loan  was   not  condition  precedent   to  right  to  extended 

Insurance,  policy  having  net  value  in  excess  of  I (Wash.)   188 

There  being  no  obligation  on  insurer  to  comply  with  that  part  of  statute 
prohibiting  deduction  of  I,  the  fact  that  insurer  followed  statute  in 
including    reserve    was    Immaterial (Mo.)   190 

Provision  fur  satisfying  loan  out  of  surrender  value  and  applying  bal- 
ance to  purchase  of  extended  insurance  is  valid (Mo.)   190 

Under  terms  of  policy,  company  was  obliged  to  notify  Insured  whether 

it   would   charge   earned   portion  of  note  against  policy (Ark.)   192 

Whether  an  advancement  constituted  an  I  within  meaning  of   fidelity 

bond    was    for    jury     (Kan.)   419 

INDESINITY  INSt'RANCE. 

[Sec  Employers'  Liability  Insurance;  Principal  and  Surety.] 

INDUSTRIAL  INSURANCE. 

[See  Beneficiary;  Policy;  Workmen's  Compensation.] 
Payment  under  Facility  of  Payment  Clause  terminates  liability  of  com- 
pany     (Ohio)   142 

Slight  circumstances  will  be  seized  upon  to  avoid  forfeiture  of  industrial 

policy     (Ind.)   ISe 

Option  contained   in   Facility  of  Payment  Clause  could  be  exercised  by 

company  only  where  insured  had  failed  to  make  choice (N.  T.)   170 

Person  who  advanced   funds  to  insured  and   took  assignment  of  policy 

is    "equitably    entitled    to    payment"    within    Facility    of    Payment 

Clause    (N.    Y.)   170 

Aunt,  who  had  cared  for  insured,  could  recover  under  I (Ky.)   181 

Where  facility  of  payment  clause  would  protect  Insurer  In  payment  of 

one  of  claims,    its  bill   of  Interpleader  will   be  stricken  from  files. 

(Mo.)   191 

Where  premium  payments  were  traced  to  coffers  of  company,  fact  that 

entries  had  not  been  made  in  receipt  book  was  Immaterial.  .(N.  Y.)   192 
On  death  of  designated  beneficiary  undec  I  proceeds  pass  to  Insured's 

estate    (N.   Y.)   208 

Facility  of  payment  clause  is  only  for  protection  of  company  and  does 

not  make  moneys  paid  property  of  person  to  whom  paid. . . .  (N.  Y.)   208 

INITIATION. 

[See  By-La wa;   Certificate;   Fraternal  Benefit  Orders.] 
Society    will    be    estopped    from    saying   that    insured    was    not    initiated 

where  certificate  had  been  issued  and  assessments  collected.  (Ok la.)   288 

INJITNCTION. 

[See  Equity;  Mandamus.] 
Interest  of  several  insurers  in  adjustment  of  fire  loss  Is  not  such  a  com- 
munity of  interest  in  Subject  matter  as  will  warrant  enjoining  of 
separate    actions    by    assured (Ala.)     90 
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Action  in  state  other  than  where  contract  was  made  and  parties  lived 

will   be  enjoined (111.)  171 

Where  society  operated  for  a  number  of  years  without  interference  I 

reatraininff  use  of  name  would  not  be  granted (U.  S.   D.   C.)  800 

INSANITT. 

[See  Accident  Insurance;  Mental  Capacity;  Policy;  Suicide.] 
I   of  insured   rendered   him   uninsurable   as   not   being   in   good    health 

(Ga.)   152 

Option  to   take   paid-up   insurance   was   not    exercisable   after   30  days, 

nothwlthstandlng  I  of  Insured  during  such  time (Ga.)  162 

Requirement  of  written   application   for  sick  benefits  did  not  apply  to 

case  of  I (Pa.)   801 

Although  Insured   was  mentally  deranged   when   he  shot  himself  there 

could  be  no  recovery (Kan.)  306 

Opinions  of  wife  and  physician  were  competent  as  to  mental  capacity 

of  insured (N,  M.)  368 

INSOLYKNCT. 

[See  Distribution;  Receiver.] 

I  of  mutual  company  does  not  relieve  members  from  liability  on  pre- 
mium notes,  notwithstanding  right  of  withdrawal  at  any  time. 
(Ark.)     28 

On  dissolution  of  company  its  funds  in  another  state  could  not  be  at- 
tached by  creditors  in  that  state (N.  Y.)  390 

What  claims  are  allowable  against  Insolvent  surety   company. ..  .(111.)   398 

Venue  of  action  by  receiver  to  recover  assessments (Ky.)   427 

IN8TBLCTION. 

[See  Jury;  Practice.] 

I  authorizing  recovery  of  value  of  goods  Instead  of  "actual  cash  value" 

was  not  erroneous (Tex.)     64 

Inclusion  of  element  of  knowledge  of  matters  misrepresented  Is  im- 
material where  Jury  found  that  there  was  no  misrepresentation. 
(N.  C.)   166 

It  was  not  error  to  confine  I  to  only  misrepresentation  relied   on   by 

Insurer    (N.  C.)   166 

An    I    omitting    element    of    waiver    held    erroneous (Wash.)   235 

An  I  making  recovery   dependent  upon  performance  or  waiver   where 

performance  had  been  pleaded,  was  proper (Ind.)   259 

I  stating  rule  for  interpreting  exceptions  Is  erroneous (C^al.)   877 

Instructions  held  not  misleading  as  authorizing  a  recovery  for  loss  of 

Jewels    not    insured (Mo.)   441 

INSt'RABLJI  INTEREST. 

[See  Beneficiary;  Creditor.] 
Mortgagor  and  mortgagee  have  distinct  I  in  mortgaged  property. (Me.)     50 
Vendee  of  goods  under  a  contract  of  sale  has  an  I  in  the  whole  value 

of  the  goods (Wash.)     59 

Undivided  Interest  of  tenant  In  farm  products  may  be  Insured  by  him. 

(N.  Y.)     81 

Party  to  executory  contract  which  was  only  partly  void  held  to  have 

an    I    in    the    subject    of    the    contract (Mich.)   115-a 

Creditor  has  I  in  property  of  debtor (N.   D.)  118-d 

Where  one.  without  1.  indirectly  procures  Issuance  of  policy,  he  cannot 

recover  even  though   Insured  paid   first   premium (III.)   119 

Lack  of  I  renders  policy  void  as  a  matter  of  public  policy (III.)   119 

Insured  may  Insure  his  own  life  for  benefit  of  one  having  no  I 

(Ky.)    120;    (Ala.)   127 

Beneficiary,  who  has  no  I,  cannot  recover  premiums  paid  by  him..  (111.)   120 
Policy   is    not    rendered    void    by    reason    of    fact    that    premiums    were 

paid  by  party  having  no  I (D.  C.)   169 

Policy  may  be  assigned  to  one  having  no  I (N.  Y. )   170 

Assignee  of  policy  must  have  I (Ky. )   181 

Creditor  to  extent  of  debt  has  I  In  life  of  debtor (Ky.)   181 

One  having  no  I  cannot  be  named  beneficiary (Ky.)  181 

Aunt,  because  of  relationship  alone,  has  no  1 (Ky. )  181 

Person  having  no  I  who  pays  premiums  relying  on  representations  of 

agent  may   recover  same (Eng.)   201 

After  a  divorce,  husband  has  no  I  in  the  life  of  divorced  wife..  (Tex.)  285 
Where  by-laws  do  not  limit  persons  who  may  be  made  beneficiaries,  in- 
sured   may    designate    whomsoever    he    pleased    even    though    not 
relatives    (Cal.)   286 
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1XSIRA>XE   COMMISSIONER. 

[See  Foreign  Company;  Statutes;  Taxes  and  Taxation.] 
Service  may  be  mado  on  I  in  action  of  contract  made  outside  of  state 

on   property  outside  of  state (Mo.)      6S 

I    has   no   power   to    veto   action    of    board    of   directors   with    reference 

to  purchase  of  home  oftU-e  buildinir (Tenn.)    13S 

Servicr   on   1  after   withdrawal   of   company   from   state   is   sufficient 

(Minn.)   233;   289 

Authority   of   I   under   111.    Law (IIL)    398 

Commissioner  of  banking  haa  supervision  over  insurance  funds  main- 
tained in   connection  with   building  and  loan  association (Pa.)   428 

That    foreign    company    had    reinsured    business    and    withdrawn    would 

not    r»revent  service  of  it  through  agency  of  I (Pa.)    466 

INT]!»1P£RANCE. 

[See  Intoxication;  Policy.] 
INTENTION  At  INJURIES. 

[See   Accident   Insurance;   Policy.] 
INTEREST. 
[See  Damages;   Statutes.] 
I   is   computed    from   date   upon   which    policy    becomes   payable    rather 

than  date  of  death  of  insured (Mo.)    14» 

Obligation   to  pay  mature^j  as  of  date  of  denial  of  liability  from   which 

date  I  should   be  computed (Mo.)    263 

I    is  only  recoveiable  from   time  of  demand (Ky.)    271 

I  on  money  expended  should  have  been  allowed  only  from  date  of  ex- 
penditure     (Mlsa. )    272 

I  Is  recoverable  on  premiums  accruing  under  liability  policy  from  time 

they  became  payable (III.)   398 

Employer   is   entitled    to    Interest    from    date   of   judgment   against    him 

(Tex.)   438 

INTER-INDEMNITY  INSURANCE. 

[See   contracts.] 
In   an    action    to    recover    against    am    intcr-lnsurer    it   was   improper    to 

render  personal  judgment  against  attorneys (Ore.)      60 

Power   of   attorney   executed    in   applying   for   insurance   in   I   exchange 

does  not  create  a  trust  in  favor  of  any  participant (Ore.)      60 

INTERPLEADER. 

[See  Pleading;   Practice.] 

Order  of  I  upon  payment  of  face  of  policy  was  improper  where  one  of 

claimants  demanded  penalty  in  addition  thereto.      (Mo.)   191;  (Ga.)   200 

Where    facility    of    payment    clause    would    protect    insurer    in    payment 

of  one  of  claims  its  bill  of  1  will  be  stricken  from  flies (Mo.)   191 

Averments  of  bill  of  I   held   sufficient   to   entitle   Insurer  to   order  of  I. 

(N.  Y.)    198 

Bill  for  1  must  show  that  petitioner  Is  not  in  collusion  with  complain- 
ant   (Ga.)   200 

Where  company  was  sued  in  two  states  by  rival  claimants  it  was  en- 
titled to  an  order  of  I  and  an  injunction  against  prosecution  of 
one  of  suits (Minn.)   269 

Where  insurer  pays  proceeds   into  'court  plaintilTs  and  other  claimants 

should  be  treated  as  Interpleading (Ma«8.)   268 

Act  of  company  in  filing  I  does  not  prejudice  rights  of  either  claimant 

(Neb.)    271 ;    (Pa.)   295 

W^here  fund  is  paid  into  court  it  will  be  disposed  of  on  equitable 
grounds  although  legal  rights  of  one  claimant  are  superior  to 
those  of  the  other (N.  J.)   282 

INTERSTATE  COMMERCE. 

[See  Commerce;   Constitutional  Law.] 
INTOXICANTS  AND  INTOXICATION. 

[See  Intemperance;  Policy.] 

"Do    you    ever    use    intoxicating    liquors"    has    reference    to    ciutomary 

use  (Pa.)   238 

Where  society's  officers   knew   of   insured's    habit   there   was   a  waiver 

of   false   statements   in   application (Ind.)   243 

"Excessive    or    intemperate    use    of    intoxicants."    construed. ..  .(Minn.)   260 

Burden  of  proving  that  insured  Indulged  in  excessive  use  of  I  la  of  In- 
surer     (Minn.)  260 

Death  while  violating  law  while  insured  was  intoxicated  will  not  avoid 

forfeiture     (Ark.)  299 

Physician   may   properly   be   asked   as   to   period   of   continuance  of   L 

(III.)  380 
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INVENTORY. 

[Sec  Iron-Safe  Clause;  Policy.] 

INVESTMENTS. 

Directors  have  right  to  take  Into  consideration  future  needs  of  com- 
pany in  purchase  of  real  estate (Tenn.)   133 

Insurance  commissioner  has  no  power  to  veto  action  of  board  of  direc- 
tors with  reference  to  purchase  of  home  oflflce  building. ...  (Tenn.)   183 

No  one  but  state  could  impeach  action  of  company  in  investing  in  home 

office    building (Tenn.)   133 

IRON-SAFE  CLAUSE. 

[See  Inventory;  Policy.] 
Bool<8   of   account   from   which   amount    and   value   of   property    can   be 

reasonably   ascertained,    held   sufficient (Okla.)       3 

Where    adjuster   required    assured    to    obtain    duplicate    bills    there    was 

waiver  of  non-compliance  with   I (Mo.)     11 

Requirement    that   books  be   kept   in   iron   safe  is   condition   subsequent. 

non-compliance    with    which    may    be    waived (Mo.)      11 

If  amount  of  loss  can  be  arrived  at  from  books  kept  there  is  sufficient 

compliance    with    I (Okla,)    22;    60;    64;    109 

Failure  to  comply  with  I  defeats  recovery 

iMd.)    29.    (Tex.)    54.    118,    (Del.)    93.    (Qa.)    123-1 

Failure   to   itemize  small   proportion  of  stock   did   not  render  inventory 

insufflcient    (Ark.)     i9 

Requirement    that    complete    inventory    be    included    in    proofs    of    loss, 

related  only  to  personal  properly (N.  Y.)     91 

Annotation — Waiver  of  provision  requiring  keeping  of  books  In  fire- 
proof  safe 28 

"Inveniorj-."   defined (Md.)     29 

Schedule  made   for  purpose   of  purchasing  stock   held   sufficient  as  an 

Inventory    (Md.)     29 

Inventory  was  not  insufficient  because  valuation  of  articles  was  omitted 

(Tex.)     86 

Statement  of  agent  as  to  kind  of  inventory  that  Insured  should   keep 

held    competent (Tex.)     87 

Defense   based   on   non-compliance   with   I    must   be   specially   pleaded 

(N.  D.)     88 

Expert  testimony  held  incompetent  to  show  that  books  were  not  kept 

in  due   course   of   trade (6a.)     48 

Books    of    account    of    lumberman    held    to    have    sufficiently    compiled 

with    I (Ark.)     49 

Statement  of  total  number  of  feet  in  each  pile  of  lumber  held  sufficient 

as  an    inventory    thereof (Ark.)     49 

Tex.   St.    relating  to  technical  provisions  not  contributing   to   loss,   does 

not  apply  to  I (Tex.)    64;     77 

Substantial    compliance    with    I    is    all    that    is    required (Okla.)     60 

Conduct   of  agent   in   representing  that   Inventory   was   all  right   would 

estop  company (Miss.)     66 

Books  of  account  showing  last  inventory  of  purchases  and  cash  sales 

held  sufficient (W.  Va.)     91 

Agent    having  authority   to    countersign   and   deliver   policies    may   not 

waive  conditions  of  1 (Del.)     92 

Agent    having    authority    to    countersign    and    deliver    policies    cannot 

estop  company  by  acts  and  statements  relative  to  I (Del.)     98 

Where   inventory   was  not  taken   within   time  required   by  policy  there 

could    be    no   recovery (Del.)     92 

Paper  enclosed  in  envelop  in  which  policy  was  sent,  although  containing 

only    detscription    of    property    covered    was    no    part    of    contract. 

(Tex.)   117-c 

That   Insured   did   not   know   there   was   to   be   an   I   in   his  policy   was 

immaterial  If  it  In  fact  was  pari  of  contract (Tex.)   117-c 

Books    showing   all    moneys    taken    in    and    paid    out    held    sufficient. 

(Mo.)   441 

JUDGMENT. 

[See   Incumbrance;    Policy;   Title.] 
Conviction  of  insured  for  arson  was  not  an  adjudication  of  the  liabil- 
ity of  the  insurer (Ky.)       1 

An  acquittal   for  arsoif  will   not  bar  subsequent   prosecution   for  arson 

for  burning  goods  therein  with   intent  to  injure  insurer (111.)     10 

Contracts  of  various  subscribers  to  Lloyd's  policy  held  several,  so  that 
J.  as  against  one  subscriber  was  not  an  adjudication  of  the  rights 
of  insured  as  against  another (N.  Y.)     20 
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In   action   against   one   of   several    underwriters   would    not    bar   action 

against   otber  underwriters (N.    Y.)     €S 

Right  to  sue  for  commissions  due  under  renewal  contract  held  an  Inde- 
pendent right,  and  not  barred  by  J.  for  breach  of  subsequent  con- 
tract     (N.  Y.)   180 

J.  of  courtof  domicile  of  company  as  to  status  of  mortuary  fund  was 
admissible    on    behalf    of    company    under    full    faith    and    credit 

clause (Mo.)   199 

.  J  of  court   that  society  was  entitled   to  exclusive  use  of  name  has   no 

extra  territorial  force (U.  S.  D.  C.)   300 

J  In  personal  injury  action  Is  no  adjudication  of  facts  in  action  against 

liability  company   (N.  Y.)   469,    (Mich.)   464 

J    in   action    to    recover   first    installment    of   premium    Is    conclusive    in 

action  for  second  installment (X.   Y.)   461 

Jl'BlSDlcnON. 

[See   Policy;   Statutes.] 

Where    there    ha«    been    mutual    mistake    policy    will    be    reformed    and 

enforced    in    single    action (Idaho.)      38 

Whether  acts  of  company,  after  withdrawal  are  such  as  to  subject  It  to 

local  taxation,  is  a  federal  question (U.  S.  S.  C.)    123 

Evidence  considered  and  held  that  court  had  J  to  enter  decree  of 
reformation  even  though  one  of  parties  was  served  only  by  publi- 
cation     (Tenn.)    145 

Suit  for  accounting  against  foreign  company  may  be  maintained  in  state 

other  than  company's  domicile (la.)   211 

Mo.  Law  .providing  that  receivers  may  be  appointed  only  by  courts 
of  that  state  could  only  be  taken  advantage  of  by  the  state  itself. 
(U.   S.   D.  C.)   235 

Where  company  vraus  sued  In  two  states  by  rival  claimants  it  was  en- 
titled to  an  ord<>r  of  interpleader  and  an  injunction  agamst  prose- 
cution  of  one   of   suits (Minn.)   259 

JIRY. 

[See  Practice.] 

Whether  statement  In  proof  of  los3  was  knowingly  false  was  held  for  J. 

(Okla.)        3 

Where  evidence  conflicted  question  of  ownership  was  for  J (S.  C.)        4 

Where  evidence  conflicted  as  to  time  of  fire  question   was   for  J 

(U.   S.   C.   C.   A.)      26 

Question  of  whether  or  not  a  certain  custom  existed  in  a  certain  lo- 
cality  held   for  J (Me.)      28 

Question  of  value  is  for  J (Pa.)   32;   (Wash.)   59 

Where  evidence  conflicted,  question  of  liability  was  for  J 

(Pa.)   74;  (Ga.)   165 

Issue  as  to  whtthcr  or  not  policy  had  in  fact  been  canceled  was  for  J. 

(S.     C.)    100 

Question  of  extent  of  coverage  Is  for  court (Tex.)    101 

Whether  parol  contract  was  made  held  for  J (Mich.)    115-a 

Question  of  falsity  of  answers  and  Intent  of  applicant  is  for  J.. (Okla.)   159 

Under  evidence  whether  insured  was  In  good  health  at  time  of  de- 
livery was  for  J (Ark.)   167 

Where  there  was  no  evidence  to  show  connection  between  alleged 
sunstroke  and  disease  from  which  Insured  died,  J  should  have  been 
instructed   to  return   verdict  for  company (Ky. )   172 

There  being  no  positive  proof  of  suicide,  Issue  was  for  J 

(Mich.)    183,    (Ind.)   247 

Question  of  materiality  of  misstatements  is  for  court  while  question 
of  fact  as  to  whether  misstatements  had  been  made  is  for  J. 
(U.  S.  C.  C.  A)    198 

There  being  some  evidence  tending  to  prove  breach  of  contract  It  wa3 

error  to  direct   verdict  for  company (Mich.)    231 

There   being  evidence  in   favor  of  plaintiff  on  question  at  issue  verdict 

of   J   is   conculslve (Ind.)   246 

W^ritten   receipt   having    been    Introduced,    although    there   was   evidence 

to  explain  same,  question  of  payment  was  for  J (Col.)   256 

W'here  physician  testifled  that  he  was  mistaken  in  his  diagnosis  ques- 
tion of  misrepresentation  was  for  J (Pa.)   270 

Member  of  benefit  society  has  such  an  interest  in  action  as  to  dis- 
qualify him  as  Juror « (Ala.)   277 

Question  of  date  of  delivery  held  for  J ^.(la.)   313 

Whether  representation  that  paper  was  receipt  when  In  fact  It  was  re- 
lease  was  fraud,   was  for  J (Mass.)   336 

Where  policy  whs  not  found  until  three  months  after  accident  reason- 
ableness of  time  in  giving  notice  was  for  J (Pa.)   351 
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What  is  reasonable   time   necessarily  depends  upon   facts  of  particular 

case    (Pa.)   351 

Question  of  vexatious   refusal  to  pay  is  ordinarily  one  of  fact 

. .  1 (Mo.)    368 ;    442 

Instructions  stating  rule  for  interpreting:  exceptions  is  erroneous.  (Cal.)  377 
Rlsrht  of  Insurer  suing  under  subrogation  clause  to  trial  by  J...(N.  Y.)  425 
It  was  not  improper  in  examining  jurors  to  ask  if  they  were  interested 

In  any  indemnity  company (Ala.)   442;   (U.  S.  C.  C.  A.)   453 

LACHBS. 

[See  Equity;  Estoppel;  Time.] 
Action  commenced  18  yeara  after  death  of  insured  held  too  late.. (Mo.)   143 

LANDIX>IU)  AND  TENANT. 

[See  Life-Tenant.] 
I'ndivided  interest  of  tenant  in  farm  products  may  be  insured  by   him. 

(N.  Y.)      81 

Co-tenant  who  obtained  Insurance  was  entitled   to  credit  for  premiums 

paid     (Ky.)      85 

Sale  by  Tenant   In  common  of  his  interest  to  stranger  avoids  policy  as 

to   him (Ark. )   113 

Lessee,   under  contract   granting  option   to   purchase,   is   not   entitled   to 

have    insurance    proceeds    collected    by    lessor    aplied    to    purchase 

price    (N.   Y.)   425 

Liability   of   insurer   under   policy   insuring   landlord   where   at    time   of 

accident  property  was  under  lease (Mo.)   467 

In  action  by  tenant  to  recover  deposit,  landlord  could  set  off  damages 

for  failure  of  tenant  to  obtain  insurance (N.  Y.)   468 

I.SAIMNG  ARTICLES. 

[See  Annotations  to   Cases.] 

LEGAL.  BEFRESENTATIYES. 

[See  Beneficiary;  Definitions.] 

LEX  LOCI. 

[See  Contract.] 

Where   contract   is  made  and   is  to   be   performed   is  place   of  contract. 

(Okla.)     27 

Policy   Is  to  be  construed   by   laws  of  state   in  whi%h  it  was  delivered 

and    countersigned (Del. )     91 

Law  of  state  where  contract   Ls   made  controls  as   to  its  execution  and 

validity    ((?al.)   179 

Policy  issued  in  state  to  resident  of  that  state  is  to  be  construed  accord- 
ing to  laws  of  such  state (Mo.)   374 

UABILTTir  INSURANCE. 

[See  Automobile  Insurance;   Employer's  Liability   Policy.] 

"While  acting  under  assured's  instruction"  as  used  in  physician's  lia- 
bility  policy,    construed (Tenn.)   887 

Sufficiency   of  complaint   In  action   against  attorneys  for   negligence   in 

defending  action  against  assured  under  L (U.  S.  C.  C.  A.)   452 

Refusal  of  Insurer  to   permit  insured   to  settle  claim  would  not   render 

insurer  liable  for  damages (N.  Y.)   455 

Insurer  held  chargeable  in  proceeding  by  employe  for  amount  of  in- 
demnity    (N.  H.)   456 

Where  insurer  assumed  offence  it  was  liable  in  damages  for  negligence 

in  'Conducting  case (N.  Y.)   456 

Provision    of   policy    that    insured    shall    not    interfere    in    settlement   of 

claims  is  valid   (Pa.)   457 

No  right  of  action  lies  against  Insurer  until  claim  against  insured   has 

been    paid (Pa. )   457 

Acts  of   insured    considered    and    held    that    they   did   not    constitute   an 

interference   in   negotiations  for  compromise (Wash.)   464 

Liability   of   insurer   under   policy    insuring   landlord    where    at    time   of 

accident  property   was  under  lease (Mo.)   467 

That  owner  was  in  possession  and  control  of  roof  of  building  would 
not  render  false  his  statement  that  property  was  in  actual  occu- 
pation   of    lessees (Mo.)   466 

LICENSE. 

[See    Agent:    Foreign    Company;    Taxes    and    Taxation.] 
Mandamus  will  not  be  awarded  against  insurance  commissioner  direct- 
ing issuance  of  L (Okla.)   411 
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LIEN. 

[See  Incumbrance;  Ownership.] 
Insurance    prfmluma   are    not    within    "materials    and    supplies,"    under 

law    n>latlni7    to    L    on    property    of    railroads (Ga.)      91 

li  on  policy  to  sooure  debt  remains  alive  so  lon^  as  debt  is  kept  alive. 

(Mo.)   200 

Where   contract    for   payment   for   repairs  is   contingent   upon   collection 

of  Insurance,  repair  man  had  no  L (N.  T.)   432 

UFE  TENANT. 

[See  Landlord  and  Tenant.] 

Distribution    of    proceeds    where    policy    contained    loss    payable    clause 

in  favor  of  I-. (Mo.)      B9 

Lf    is    entitled    to    have    his    interest    in    Insurance    proceeds    commuted. 

(Mo.)     70 

Remaindermen  cannot  require  that  proceeds  be  used  to  rebuild  prop- 
erty       (Mo.)      70 

UGHTNING. 

[See  Explosion;  Policy;   Risk.] 
TVTiere  policy  Insured  against  loss  caused  by   L.  fall  of  building  clause 

did  not  apply    (Neb.)    123-i 

LIMITATION  OF  ACTION. 

[See  Policy;  Statutes.] 

l*olicy  provision  limiting  time  for  suing  is  contractual  and  is  unaffected 
by  disabilities  which  stop  the  running  of  a  statute  limitation. 
IN.  C.)        5 

Requirement   that   action  must   be  filed   within   one   year  is  valid   under 

N.  C.  Law ,. (N.  C.)   5 :  274 

Provision  that  suits  must  be  commenced  "within  two  years"  is  void 
under  Tex.  St.  that  no  limitation  for  a  "shorter  period  than  two 
years"  shall  be  valid (Tex.)      12 

Period  of  limitation  begins  to  run  from  date   of  flre,   even  though   loss 

is  not  payable  until  60  days  after  notice (Okla.)     31 

Provision  of  Okla.   Standard   Policy  limiting  time  for  suing  is  binding. 

(Okla.)     31 

Provision  of  reinsurance  policy  that  reinsurance  should  be  subject  to 
same  conditions  as  original  policy  does  not  waive  provisions  as  to 
time  for  suing (Can.)     49 

An  action  brought  prior  to  time  fixed  by  policy  for  payment  is  prema- 
ture  (Ark.)    50;    (Cal.)    60;    (Tex.)    364 

Where  original  proofs  were  such  as  to  justify  Insurer  in  demanding 
additional  proofs,  time  for  suing  commenced  to  run  from  date  of 
such     proofs (Ark.)      50 

Denial  of   liability   on   receipt   of   proofs  would   not   render   loss   payable 

any  sooner   iCal. )     60 

Commencement  of  another  action,  after  termination  of  original  action 
and  after  expiration  of  twelve  months  from  time  of  fire  was  too 
late     (Pa.)      71 

Policy  provision  limiting  time  of  action  to  one  year  held  invalid  under 

Ohio  Statute  relating  to  retrial  of  actions (Ohio)      94 

That  settlement  was   made   in   pursuance  of  conspiracy   was   barred   by 

two   years  statute   of   limitations (Okla.)   104 

Where   waiver  of  proof  of   loss  occurred  more   than  sixty  days  before 

action,   such   action  was  not  premature (Mo.)   106 

Statute  of   limitation  does  not  commence  to  run  as   against   loan   note 

until  maturity  of  policy (N.  C.)   126 

Denial  of  liability  waives  L 

(Mich)  107.   (S.  C.)  123-1,  (Pa.)  351,  (Tex.)  360,   (N.  Y.)  403,  (Tenn.-)   452 

Action  commenced  18  years  after  death  of  insured  held  too  late..  (Mo.)   143 

Acts  subsequent  to  time  forfeiture  accrued  may  be  relied  upon  to  es- 
tablish  waiver    (Mo.)   143 

Statutory  .L    is   In    the   nature   of   a   personal    privilege   which    may    be 

waived   / (Mo.)   143 

Subsequent  acceptance  of  annual  premiums  was  not  a  continuation  of 

initial  fraud  so  as  to  stop  running  of  statute  of  limitations. .  .(111.)   149 

Provision   limiting  time  of  action   is  not  condition  precedent  but  la  a 

defense  to  be  pleaded  by  insurer (Okla.)  163 

Right  of  action  by  applicant  for  conversion  of  premium  arose  instantly 

upon  refusal  of  agent  to  return  «ame (Tex.)  172 

Suit  for  paid-up  insurance  held  barred  by  two  year  statute  of  limita- 
tion     (La.)  192 

Lien   on   policy   to  secure  debt   remains  alive  so  long  as  debt  is   kept 

alive    (Mo.)   200 
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Suit  to  cancel  substituted   benefit  certificate  may  not   be  maintained  by 

original  beneficiary  until  death   of  insured (Ohio)   231 

Where   liability   was   denied   insurer   could   not   complain   that   suit   was 

prematurely   brought    (la.)   237 

Statute   Axing  time   for  suing  on  policies   has   no  application   to   benefit 

societies     (la.)   237 

Right  of  action  on  policy  held  by  absentee  does  not  accrue  until   lapse 

of  seven  years    (Gal.)   238 

Amendment  of  by-laws  limiting  time  for  suing  Is  valid (N.  C.)   274 

Provision  that  no  benefits  shall  be  payable  unless  claim  is  made  within 

one  year  is  binding    (N.   Y.)   283 

Beneficiaries  may  await   termination  of  seven  year  period   before  suing 

(Cal.)   296 

Under  policy  providing  for  Indemnity   "at  the  rate  of  $35   per  monih" 

action   could   not    be   maintained   until    termination    of   disability... 

(Tex.)   364 

Obligation  of  person  collecting  insurance  "for  account  of  whom  it  may 

concern"  rests  on  an  implied  contract (N.  Y.)   398 

Provision    for   commencement    of   action    "within   six    months   after    the 

completion    of    the    work"     has    no    application    where    work    was 

abandoned (N.  Y.)   427 

Parties  may  limit  time  for  suing (Conn.)   431 

Fact    that    default    was    not    discovered    would    not    extend    time    within 

which  action  might  be  brought (Ga,)   443 

Where    Insurer    refuses    to    defend    action    against    insured,    action    for 

breach  of  contract  may  be  commenced  at  once (N.  Y.)   471 

L.IV£  STOCK  INStRANC£. 

Notice  given  two  days  after  animal  became  ill  was  not  "at  once".(lnd.)   395 
Where   It  was  practically   Impossible   for   Insured   to   give   notice   before 
death   of  animal,    notice   given   following  day   was   within   sutllclent 

time    (Ind.)  411 

Where  value  of  all  animals  In  one  clajss  was  not  shown,  and  liability 
was  limited  to  such  proportions  of  insurance  as  value  of  animal 
loss  bore  to  value  of  all  of  animals,  there  could  be  no  recovery. 
(Mo.)   429 

LOAKT. 

[See  Contract;  Pledge;   Policy.] 

Burden  rested  on  plaintiff  to  show  that  L  note  was  without  considera- 
tion     (N.    C.)   126 

Li  made  Jointly  to  insured  and  beneficiary  is  in  nature  of  advance  to  be 

deducted  in  settlement  with  beneficiary (La.)   147 

vVhere  Insured  and  beneficlar)'  executed  an  agreement  to  repay  amount 
loaned  on  security  of  policy  such  agreement  created  personal  ob- 
ligation   ..; (Mo.)   150 

Act  of  insurer  in  attempting  to  apply  surrender  value  to  payment  of  L 
was  not  a  payment  so  as  to  relieve  insured  and  beneficiary  from 
personal  liability    (Mo.)   150 

Provision  for  termination  of  policy  for  non-payment  of  L  or  Interest 
furnished  means  to  company  to  foreclose  lien  on  policy  by  cancel- 
ing it  prior  to  death  of  Insured  only (Wa«h.)   184 

Assured   could   not   attack    L.  agreement   for   fraud    and   at   same   time 

stand  on  policy  where  both  were  parts  of  same  transaction. ..  (Mo.)   186 

Provision  for  deduction  of  L  from  amount  of  policy  applies  only  where 

there  had  been  no  default  on  part  of  Insured (Mo.)   189 

Provision  for  reduction  of  policy  values  on  non-payment  of  L,  held  valid 

(Tex.)  194 

L,  note  could   not   be  reformed  so  as   to  give   holder  superior  claim  on 

funds  of  company  except  as  to  expenses  and  death  claim (Ga.)  210 

LLOYDS  POLICY. 

[See  Contract.] 

Contracts  of  various  subscribers  to  L  held  separate,  so  that  Judgment 
as  against  one  subscriber  was  not  an  adjudication  of  the  rights  of 
Insured  as  against  another (N.  Y.)     20 

Where  subscribers  bound  "themselves  severally  and  not  Jointly."  in- 
sured could  not  m  single  action  sue  all  underwriters (N.  Y.)     68 

In   action    against   one    of   several    underwriters    would   not    bar    action 

against  other  underwriters    (N.   Y. )     68 

In  action  to  recover  attorney's  fees,  service  on  agent  authorised  to  settle 

claims  on  policies  Is  not  good (N.  Y.)  453 
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LOCATION. 

[See  Forfeiture;   Policy;   Risk.] 
"Change  of  poMesslon"   refers  to  person  having  poMesaion  rather  than 

to  change  of  L  of  property (Cai.)     44 

Testimony  that  hazard  was  minimised  by  reason  of  L,  held  competent 

on  question  of  agent's  consent (CaL)     4S 

Knowledge  of  insurer  of  removal  of  goods  and   retention  of  preminm 

would  not  estop  it  from  denying  liability  for  loss  in  new  lj..(Cal.}     46 
"All  while  contained  in"  did  not  constitute  warranty  that  goods  would 
not  be  removed:  on  removal,  followed  by  return,  insured  could  re- 
cover    (Cai.)      46 

Removal  of  insured  property  to  another  L  terminates  liability.  (Wash.)     63 
Territorial   restrictions  upon   general  agent's  authority  are  effectual  as 

to   third   persons (Ala.)      72 

IX>SH  PAYABLE  C1.AL8B. 

[See  Mortgage;   Policy.} 

L    in    favor   of    mortgagee    constituted    contract    with    both    owner   and 

mortgagee  upon  which  each  might  sue (Mass.)        1 

Burden  of  proving  that   there   was   no   consideration   for   addition   of   L 

rested  on  Insurer (Mich.)      2« 

That  L  was  not  endorsed  upon  policy  would  not  prevent  recovery 

(Ark.)     49 

It  was  only  such  conditions  as  were  appended  to  rider  that  were  ap- 
plicable  to   payee   under   L (Wyo.)      56 

Under    K    payee    is   merely    an    appointee   of   the    fund    with    rights    no 

greater  than  those  of  the  Insured (Okla.)      63 

Attachment  of  L  created  no  new  contract  in  favor  of  payee 

(Mo.)    69.    (Miss.)        79 

Where  payee  under  L  was  ignored   in  making  appraisement  the  award 

was  invalid  as   to   him (Miss.)        79 

Upon  disclaimer  by  payee  under  L  full  amount  became  payable  to  as- 
sured     (Tex.)   102 

LOST   INSTBIMBNTS. 

[See   Contracts;    Evidence.] 
Verdict  for  plaintiff  on  testimony  of  one  who  had  no  knowledge  of  loss 

of  policy  or  its  contents  could  not  be  sustained (Miss.)   247 

MAIULNO. 

[See  Assetssments;  Premiuma] 

Proof  of  M  raises  presumption  of  receipt (Ark. )        7 

Whether  assessment  which  waj  mailed  reached  Insurer  before  insured's 

death    was   for   Jury (Mass.)   239 

Notice  mailed  within  30  days  which  does  not  reach  insurer  until  after 

that  time   is  not  given   within   30   days (111.)   332 

Testimony  that  notice  was  sent  in  envelope  and  that  it  was  not  re- 
turned wa3   insutflcUnt   to  show   lis   receipt (Wash.)   444 

MANDAMUS. 

[See  Action:    Practice:   Remedies.] 

MABINE  INSURANCE. 

[See    Policy.] 

Putting   into   neutral   port  to   avoid   capture   before   entry   into  sone   of 

peril  does  not  entitle  Insured   to  recover (Eng.)  380.  384 

"Seawt)rthlness,"    defined    (Me.)   381 

There  is  an  implied  warranty  of  seaworthiness  where  at  time  of  con- 
tract   vessel    is    at    sea (Me.)   381 

Where   vessel    founders    without    being    subjected    to    stress   of    weather 

burden   showing   seaworthiness    was    on    insured (Me.)   381 

Where  rldfer  provides  its  terms  are  substituted  for  those  of  policy,  pro- 
visions  of    policy    were   not    applicable (Me.)   381 

Where  insured  caused  no  examination  to  be  made  as  to  seaworthiness 

of  vessel  there  could  be  no  recovery (Me.)   381 

Where  declaration  of  interest  was  not  made  as  soon  as  possible  as  re- 
quired   by    policy    there   could    be    no    recovery (Env.)  382 

Insurer  having  paid  loss  could  recover  full  amount  collected  by  in- 
sured from  wrong-doer,  where  less  than  insurance  paid,  regardless 
of   basis  of  valuation   taken   in   the   two   settlements (Eng.)  382 

Damage  due  to  breaking  of  crane  In  loading  vessel  is  not  covered  by 

marine   policy    (Eng.)   382 

"Particular    average"    means    partial    loss    as   distinguished    from    total 

loss  or  general  average  loss (Md.)   383 
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Fruatration   of   voyage   entitles   owner   to    give    notice   of   abandonment 

and  recover  as  for  constructive  total  loss (Eng.)   383 

Inability  to  make  destination  because  of  declaration  of  war  was  a  con- 
structive total   loss  due  to   restraint  of  princes (Engr.)  383 

"C^onstructive    total    loss"    construed     (Md.)   383 

"General   average"    has   reference   to  loss  due  to   sacrifice  Incurred   for 

benefit    of    all     (Md.)883 

"Actual  total  loss,"   construed (Md. )  884 

"PYee    of   particular   and    general    average,"    construed (Md.)   884 

"Free   from   particular  average,"    construed (Md.)  884 

"Including  all   liberties  as  per  contract   of  affreightment."   construed.. 

(Bng.)   384 

Insurer  could  not  recover  amount  paid  from  ship  owner,  insurance  be- 
ing for  Jattcr'8  benefit (U.  S.  C.  C.  A.)   385 

MARRIED  WOMAN. 

[See  Husband  and   Wife;  Wife's  policy.] 

MASTER   AMD   SERYA2>rr. 

[See    Employer's   Liability   Insurance;    Damages.] 

MEASl'RE    OF    RECOVERIT. 

[See  Damages.] 

In   action   for  damages   liability   is   not   reduced    by    insurance 

(Md.)    43,    (Ala.)    398,    (Minn.)   456 

Instruction  which  did   not  submit  separately   the  question  of  loss  and 

depreciation     on     each     item     was     erroneous (Mo.)     46 

Instructions    ignoring    depreciation,    in    action    on    valued    policy,    held 

erroneous     (Mo.)     46 

Where  property'  was  insured  by  one  of  two  Joint  owners,  he  was  en- 
titled   to    full    recovery    under   valued    policy (Mo.)     46 

Instruction  authorising  recovery  of   value  of   goods   Instead   of    "actual 

cash    value"    was    not    erroneous (Tex.)     54 

A  vendee  of  goods  under  a  contract   of  sale   has  an   insurable   interest 

In  the  whole  value  of  the  goods (Wash.)     59 

Question  of  total  or  partial  loss  is  to  be  ascertained  by  reference  to 
condition  of  building  rather  than  to  use  to  which  it  might  be 
put    (Mo.)     61 

Where,    after    loss.    Insurer    demanded    payment    of    premium    note,    it 

could   not  thereafter  deny   liability   for  a   second   loss (Okla.)     68 

Where    Judgment    was    excessive    under    undisputed    evidence    insured 

must     remit    the     excess     (Pa.)     75 

Evidence  held  to  show  that  value  was  substantially  less  than  amount 

of  verdict   (Ky.)     77 

Offers  of  proof  that  patterns  were  not  of  improved  type  held  incom- 
petent      (Mass.)     88 

Assured    recovering   from    wrong-doer   diminishes   his    right    to    recover 

against    insurers    to    that    extent (Ala. )     90 

Provision    of   policy    insuring   building,    limiting   liability    to    proportion 

of  whole  insurance  is  void  under  Ohio  Valued  Policy  law..  (Ohio)     94 

Mo.  Valued  Policy  law  fixes  value  of  personal  property  only  as  to  time 

of  issuance  of  policy   (Mo. )     95 

Here   to   show   value   of   personal    property   at    time   of    loss,    nothwith- 

standlng  Valued  Policy  provision (Mo.)     95 

Where  a  second  loss  occurred,   policy  covered  only  to  such  amount  of 

face  as  remained  after  payment  of  first  loss (Minn.)     97 

Question    of   extent   of   coverage   is    for   Court (Tex.)   101 

Policy    insuring  specified   property   does   not   extend   to   cover   insured's 

profits  thereunder    (Va.)  122-h 

Interest   is   computed   from   date   upon   which   policy   becomes   payable, 

rather  than  date  of  death  of  Insured   (Mo.)   145 

On  death  of  Insured  under  tontine  policy  beneficiary  would  take  face 

value   of   policy  without   any   portion   of   surplus (La.)  147 

Provision  for  payment  of  one-fourth  of  principal  sum  should  insured 
die  within  one  year  from  certain  disease  held  Invalid  under 
Texas  law (Tex.)   160 

M    by   medical    examiner   for   breach    of    contract (Mo.)   191 

By-law  limiting  amount  of  recovery  held  to  apply  to  such  benefits  as 
Insured  if  living  might  recover,  and  not  those  payable  to  bene- 
ficiary      (Ky.)   254 

Interest  on  money  expended  should  have  been  allowed  only  from  date 

of    expenditure     (Miss.)   272 

Beneficiary  is  not  entitled  to  personal  Judgment  for  monument  bene- 
fits   where    no   monument    was   erected (Okla.)  288 
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Provision   limiting  amount  In  case  of  Injuries  resulting  in  bemla   held 

valid     (la.)   J27 

Insured  hold  entitled  to  recover  benefltfl  both  for  specific  loss  and  loss 

of    time     (Idaho)  339 

Insured  is  entitled   to  indemnity  for  total  and  partial  disability  where 

amount  thereof  exceeds  amount  of  specific  Indemnity (Mo.)   367 

It  is  competent  for  parties  to  contract  for  payment  of  different  amounts 

for   death   or   injury   resulting   from   different   causes (Mo.)   368 

Limitation  of  amount  to   be  paid  where  death  results  from  poision  is 

not   a  provision   cutting   down  amount    of   insurance (Mo.)   368 

Provision  for  payment  of  stipulated  amount  in  case  of  accidental  death 
held  in  conflict  with  clause  reducing  liability  where  insured  car- 
ried other  insurance    (S.   D.)   380 

Surety  is  liable  for  principal  of  bond  plus  interest (Kan.)   392 

Where  value  of  all  animals  in  one  class  was  not  shown,  and  liability 
was  limited  to  such  proportions  of  Insurance  as  value  of  animal  loss 
bore  to  value  of  all  of  animals,  there  could  be  no  recovery. ..  (Mo.)  429 

Employer   is   entitled   to   interest   from   date   of  Judgment   against   him 

(Tex.)   438 

Limitation   in   an   employers'    liability   policy   does   not   include   interest, 

costs   and   expenses    (Okla.)   446 

Measure  of  damages  for  breach  of  agency  contract  considered.  .(Tex.)   4S0 

Surety  held  liable  for  attorney's  fees  in  addition  to  face  of  bond..  (Tex.)   451 

Promise   of  officer  to   hold   insured   harmless   from   judgment   in   excess 

of   policy    was    not    binding   on   company (Pa.)   456 

Amount   of   Insurance   is   Incompetent   to   establish   value (.A.la.)   464 

MEDICAI.   EXAMINATION. 

[See  Statutes.] 
Report    of   medical   examiner    where   expressly   made   part   of  contract. 

was    properly    received    in    evidence (Vt.)   236 

Statements    in    report    of    medical    examiner    held    admissible    against 

Insurer    (Vu)  236 

M£DIC^VL  BXAMINEB. 

[See  Physician.] 

M   is   agent   of   company   and   his   knowledge  of  facts   is  Imputed   to  it 

(Col.)  131,  (N.  a)   254,   (Utah)   38S 

Mo.  law  requiring  medical  examination  is  not  complied  with  by  em- 
ployment of  unlicensed  physician   (Mo.)   190 

Measure  of   recovery   by   M   for   breach    of   contract (Mo.)   191 

Plaintiff  having  averred  that  he  was  employed  as  "medical  examiner" 
could  not  recover  on  proof  of  employment  as  "medical  director". 
(Mo.)   191 

M   is  agent  of  company   and   his  act  in  perverting  answers  estops    it. 

(111.)   279 

Where  facts  stated  to  M  were  such  as  to  put  him  upon  inquiry  com- 
pany  was   estopped    (HI.)   279 

MEMBERSHIP. 

[See  Fraternal  Benefit  Orders;  Mutual  Company.] 

MENTAI.    CAPACITY.' 

[See  Insanity.] 

Rights   of    prior    beneliclary    where    insured    was    mentally    incompetent 

or  where  change  was  accomplished  by  fraud  or  undue  influence. . . .  294 

That  insured  was  fatally  ill  at  time  of  designation  would  not  invali- 
date it (Ohio)  312 

MEBGEIL 

[See    Contract;    Reinsurance;    Ultra    Vire&] 

MISREPRESENTATION. 

[See  Application;  Materiality;   Representation;  Warranty.] 
Act  of  agent  in  filling  out  blank  applications  signed   by  insured    was 

act  of  company (Me.)     19 

Where  Insured   had   been  attended  by  physician  for  tuberculosis  there 

could  be  no  recovery (TeXf)   117,   (<Sa.)  204 

Innocent  misstatements  furnish  no  cause  for  forfeiture 

(Tex.)  117.   (Mo.)   121.   (Ala.)    122,   (Vt.)  460 

M  are  no  cause  for   forfeiture  unless  material 

(Tex.)  117.   (Mo.)  121,  (Ala.)  122,  (VU)  207.  (Mo.)   460 

Misstatement  of  relationship  of  beneficiary  held  immaterial  under  Ala. 

Code     (Ala.)  127 

Statements    by    Insured    to    another    as    to    condition    of    health    were 

properly  excluded    •. (CoL)   130 
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Testimony  that  Insured  was  In  apparent  good  health  was  not  pre- 
judicial     (Col.)   130 

Testimony  as  to  matters  admitted  in  application  was  properly  ex- 
cluded     (Col.)  180 

Testimony  that  insured  had  suffered  from  asthma  four  years  preced- 
ing   his   application    was    too    remote (Col.)  130 

Wilful  act  of  examiner  alone  knowingly  withholding  facts  from  com- 
pany would  estop  It (Col.)   131 

Statute    limiting    liability    for    M    of    age    can    not    be    interposed    after 

policy  becomes  incontestable (U.  8.  D.  C.)   188 

Burden  of   proving  M   Is  on  insurer (Mo.)    144.    (Cal.)   346 

Question  of  falsity  of  answers  and  Intent  of  applicant  Is  for  jury 

(Mo.)   144.   (Okla.)   169 

Failure  to  disclose  incipient  disease  would  not  prevent  recovery. .  (Fla.)   146 

Testimony  that  policy  would  not  have  been  delivered  had  health  cer- 
tificate shown   certain   things,    held   inadmissible (Fla.)   146 

Averment  of  attendance  by  physician   Is   insufllcient  unless  attendance 

was   for  serious  disease (Ala. )   165 

Plea  of  M  Is  demurrable  where  It  falls  to  allege  Intent  to  deceive  un- 
der Ala.  Code (Ala.)   166 

Mo.  Law  making  materiality  of  M  a  question  for  jury  was  not  Intended 
to  deprive  courts  of  equity  from  assuming  jurisdiction  of  suits 
to  cancel   (Mo.)   178 

Mo.  Law  relating  to  representations  applies  to  warranties  and  rep- 
resentations  alike    (Mo.)   174 

To  avoid  policy  for  M  insurer  must  return  premiums  within  reasonable 

time   (Ind.)   176 

Denial    of    consultation    with    physician    held    material,    and    cause    for 

forfeiture  without  proof  of  conscious  design  or  fraud...  (U.  S.  S.  C.)   188 

Statements  as   to   health    having   been   made   with   knowledge   of   their 

falsity,    the    law    infers    fraud (Wash.)   189 

Question  of  materiality  of  misstatements  is  for  court  while  question  of 

fact  ns   to  whether  misstatements  had   been   made  is  for  jury 

(U.  S.  C.  C.   A.)   198 

Where  applicant  assumes  to  have  knowledge  of  facts  and  misrepresents 

them   fraud   will   bo   inferred (Vt)   207 

Materiality  of   representation  as  to  residence,   occupation  and   financial 

condition  Is  ordinarily  for  Jury (Vt.)   207 

Representations    regarding    material    matters,    where    false,    will    avoid 

policy    although    not    fraudulently    made ( Vt.)  207 

Denial  of  other  insurance  will  be  presumed   to  have   been  Intentional. 

(Vt.)   207 

False   fraudulent   M  avoid  policy (Vt.)    207,    (Pa,)   309 

Misstatements    of    all    aliments    of   whose    character   one    would    surely 

be  cognizant  avoids  policy (Pa.)   209 

Statements  in  application  are  deemed  to  refer  to  time  of  payment  of 

premium    and    delivery    of    policy (Cal.)   211 

Benefit  society,   unless  a  "secret  benevolent"    institution,   would   not  be 

relieved   from   operation  of   statute   relating   to   M (Ala.)   234 

Where  society's  officers  knew  of  insured's  habit  there  was  a  waiver  of 

false   statements   In    application (Ind.)   243 

Denial    of    receipt    of    indemnity    from    other    insurers    was    material 

whether  construed  as   representation   or  warranty (Ind.)   243 

Parties  may   agree   that   statements  are   material  and    if   they   do   and 

statements  in  fact  are  false,  there  can  be  no  recovery (Ind.)   243 

Annotation — Character    of    residence    or    sojourn    in    prohibited    place 

which    will    avoid    policy 261 

Where   local   secretary   had    knowledge  of   facts,    insurer   was   estopped 

from   Insisting  on   forfeiture (Col.)   264 

Concealment  of  fact  that  applicant  had  been  attended  by  physician  for 

contusion  of  chest  avoided  policy (Wis.)   267 

Concealment   of  fact,   although   for  purpose  of  deceiving  Insurer,   If  In 

fact  insurer  was  not  deceived,  was  immaterial (Ala.)  268 

Where  insurer  after  knowledge  of  M  accepted  assessments,   there   was 

a    waiver     (Ala.)   269 

Where  physician  testified  that  he  was  mistaken  In  his  diagnosis  ques- 
tion  of  M   was  for  jury (Pa.)   870 

"In  good  health"  is  comparative  term;  existence  of  slight  cold  would 

not   render  insured   other   than   in   good    health (Okla.)   288 

Where  applicant  knew  that  he  was  beyond  age,  it  was  Improper  for 
court  to  withdraw  question  of  fraud  from  Jury  even  though  its 
agent    had    knowledge   of   facts (Ark.)   284 

Denial  of  any  Illness  related  to  matter  of  fact  and  its  falsity  avoided 

policy    (Ark.)   286 
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False   stutementa   relating   to  temporary   ailment   furnish   no   cause   for 

forfeiture    (Utah)   28* 

Burden  of  proving  prior  rejection  is  on  insurer (N.  Y.)   2$b 

Statements    of    insured    as    to    health    were    material    and    their    falsity 

avolded    policy    (Col.)   297 

Denlul   of  attendance   by   physicians  and   existence   of  past  illness   was 

material     (Mich.)   305 

Denial  of  attendance  by  physician  for  ailment  that  in  no  way  con- 
tributed  to  death  was  immaterial (Kan.)   306 

Misstatements    as    to    name    and    relationship    of    beneficiary    invalidate 

contract     (III.)   330 

Where  agent  perverts  answers  insurer  is  estopped (N.   Y.)   338 

Misstatement  is  no  cause  for  forfeiture  unless  false,  material  and  re- 
lied on  by  insurer (N.   Y.)   338 

Company  insuring  against  loss  of  life  from  accident  is  a  "life  insur- 
ance" company  within  N.  Y.  Law  relating  to  misrepresentations 
(N.  Y.)   338 

Statements  as  to  occupation  and  relationship  of  beneficiary  are  rep- 
resentations in  absence  of  fraud (N.   Y.)   338 

M    by    insured    as    to    habits    of    living    held    material (C^l.)   357 

Statements    in    policy    itself    are    controlled    by    Mass.    Law    relating    to 

M    (Mass.)   363 

Where    applicant   signs   application   statements   therein   are    binding   on 

him   even   though    written    by   agent (Cal.)   365 

That  Insurer  required  applicants  to  make  statements  sufHciently  shows 

their    materiality     (Cal.)   365 

Sec.   3300,   Gen.   St.   Minn.   1913  applies  to  M  in  application  for  accident 

insurance     (Minn.)   37S 

Wis.  Law  relating  to  M  applies  to  all  contracts  of  insurance  including 

fidelity    bond    (Wis.)    389 

Where  insurer  makes  independent  investigation  on  which  policy  is  is- 
sued   it   can   not    rely   upon   M   in  application (Wis.)   389 

Statement   of   insured    that    he   was   mining   promoter  when   in   fact    he 

was  clairvoyant  avoided  policy (N.  Y.)   404 

Misstatement    of    fact    that    employe    had    accounted    for     all     moneys 

and    was    not    in    default    were    material    M (Mo.)    460 

Answer   "So   far  as   i   know"   is  warranty   of  opinion   only (Mo.j   461 

MISTAKE. 

[See  Equity;  Reformation.] 

Averment  that  property  was  incorrectly  described  without  averring  mis- 
description was  result  of  mutual  M,  renders  pleading  demurrable. 
(Pa.)        S 

Misdescription    of    risk    resulting    from    mutual    M,    will    not    prevent 

recovery     (Kan.)      32 

It  is  only  where  there  has  been  a  mutual  mistake  that  the  policy  may 

be    reformed     (Mass.)    138 

MORTAUITY  TABL.B8. 

[See  Evidence.] 
M  held  competent  on  behalf  of  company  to  rebut  presumption  of  death 

of   absentee    (Col.)   116 

That   M   was  based   on   selected   lives   would   not   render   it   inadmissible 

In   action   for   damages (Vt.)   394 

IHORTGAGB. 

[See  Incumbrance;  Policy;  Title.] 

Change  of  title  forfeits  insurance  except  aa  to  mortgagee (Mass.)        1 

Loss   payable   clause    in    favor   of   mortgagee    constituted    contract   with 

both  owner  and   mortgagee  upon   which  each  might  sue. .  .(Mass.)       1 
Right   of  insurer  to   claims  of  mortgagee   is  contingent   upon  payment 

to  him  of  full  amount  of  mortgage  indebtedness.  (S.  D.)  13,   (Idaho)     39 

Existence  of  M  can  not  be  proved  by  hearsay  testimony (Ala.)     14 

Plea  of   forfeiture    because   of   a   chattel    M    was   demurrable   where    it 

did  not  show  what  part  of  the  property  was  personalty  and  what 

part   realty    (Ala.)     14 

Encumbrance   of   part    of   property   insured    renders   policy   void    in    its 

entirety     (Okla.)     21 

Where   agent    issues   policy    with    knowledge   of   existence   of   chattel    M 

forfeiture   is   waived    (Okia.)     22 

In   action   to   recover  unearned   premium   mortgagee  should   have   been 

made   party    (N.   Y.)      80 

Unexecuted   contract  of  pledge  will  not  avoid  insurance (W.   Va.)     30 

Filing  of  M  for  record  is  not  notice  to  insurer (Okla.)     36 
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Provision  for  forfeiture  for  encumbrance  Is  promissory  warranty  viola- 
lion    of    which    forfeits   policy (Okla.)     36 

That  Inisured  did  not  know  that  paper  he  signed  was  M  was  im- 
material      (Ohio)     48 

Provision  for  forfeiture  If  property  is  encumbered  is  valid (Ohio)     44 

Annotation — Right  of  insurer,  upon  paying  mortgagee  in  policy  issued 
to  owner  of  equity  of  redemption,  to  be  subrogated  to  rights  of 
mortgagee    44 

Insurer  having  repudiated   its  obligation  to  pay  could  not  demand  pro 

tanto  subrogation    (Kan. )     46 

Knowledge  of  agent  of  existence  of  M,  although  he  was  agent  of  bank 

which   held  mortgage,   was  Imputed  to  company (Ark.)     49 

Mortgagor  and  mortgagee  have  distinct  Insurable  Interest  in  mortgaged 

property     (Me.)     50 

Where   mortgagee    Insures   own    interest   mortgagor   is   not   entitled    to 

credit  on  account  of  insurance  collected (Me. )     60 

Insurance  by  mortgagee,  without  knowledge  of  mortgagor.  Is  not  such 

other  Insurance  as  will  forfeit  mortgagor's  policy (Me.)     51 

It  was  only  such  conditions  as  were  appended  to  rider  that  were  ap- 
plicable to  payee  under  loss  payable  clause (Wyo.)     66 

Existence  of  chattel  M,  although  no  Inquiry  had  been  made  by  In- 
surer,  held   cause   for  forfeiture (Fla.)     68 

Standard    M.    Clause    creates   independent   contract   In    favor    of   m^ort- 

gagee     (Okla.)     68 

Under  loss  payable  clause,   payee   is  merely  an   appointee  of  the   fund 

with  rights  no  greater  than  those  of  the  insured (Okla.)     68 

Mortgagee  is  not  accountable  to  mortgagor  for  Insurance  collected  on 

policy  taken   out  by   him (N.   C.)     72 

That  mortgagor  knew  that  mortgagee  had  obtained  policy   would   not 

forfeit  mortgagor's  policy  under  other  insurance  provision. ..  .(Me.)     51 

Where  payment  is  made  to  mortgagee  on  policy  taken  out  by  him  In- 
surer is  entitled   to  subrogation (N.   C. )     72 

Evidence  held  to  show  that  properly  was  of  greater  value  than  equity 

of   flrst   mortgagee    (la.)     78 

Existence  of  encumbrance  is  no  cause  for   forfeiture  where  no   Inquiry 

has  been  made (Miss.)   44,  (Ky.)     77 

Where  policy  is  invalid  as  to  owner,    Insurer  may  pay  mortgagee  and 

take  assignment  of  its  rights (Ala.)     88 

The    payment    by    insurer    to    mortgagee    extinguishes    M    debt    to    that 

extent   (Ala.)   88,   (N.  J.)   114 

Whether  execution  of  instrument  having  effect  of  chattel   M  increased 

risk  is  a  question  of  fact (Minn. )     98 

Where  insurer  paid  to  mortgagee  full  amount  of  M  debt,  which  was 
in  excels  of  its  part  of  loss,  mortgagor  was  not  entitled  to  re- 
cover difference  between  amount  of  payment  and  face  of  policy... 
(N.  J.)  114 

Notice  of  cancellation  to  mortgagee  was  necessary  to  cut  off  his  rights 

(Tex.)   118-d 

That   M   required   mortgagor   to   maintain   insurance   would   not   destroy 

negotiability   of   note (la.)   471 

MUNICIPAI.  AUTHORITY. 

[See   Civil   Authority.] 

MURDER. 

[See  Beneflclaries;   Distribution.] 
That  beneficiary  murdered  Insured  Is  condition  subsequent  to  be  pleaded 

and    proved    by    insurer (Vt.)   286 

MLTUAI.  BKNEtlT  ASSOCIATIONS. 

[Sec  Fraternal  Benefit  Orders;   Mutual   Company.] 

]IIUTUAI.    COMPANY. 

Delivery  of  policy  held  condition  precedent  to  completion  of  member- 
ship,  notwithstanding  agreements  of  agent (Ky.)     11 

Member  of  M  can  not  question  power  of  company  to  make  by-laws.. 

(S.  C.)     14 

The  right  of  members  subsequently  becoming  such  having  attached, 
those  memers  previously  Joining  on  being  sued  for  assessments 
could  not  defend  on  the  ground  of  fraudulent  representations  as 
to  them   (Pa.)     16 

Members  are  liable  for  assessments  to  cover  losses  and  expenses  in- 
curred during  continuance  of  their  policies (Pa.)     16 

That   member   was  present    by   proxy   at   time   of   making   amendment 

was  insuflficicnt  to  charge  him  with  having  assented  to  it..(S.  C.)     15 

16— Index — 6 
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Amendments  are  presumed  to  apply  only  to  policy  Bubsequently  issued. 

aa  insurer  may   not   impair  obligation  of  contract (S.    C.)     15 

Thf    presumpUon    of    law    Is    in    favor    of    regularity    of    proceedings    to 

assess    , (Pa.)      16 

Insohenty  of   M   does  not   relieve  members  from   liability  of  premium 

notes,   notwithstanding  rigbt  of  withdrawal  at  any  time (Ark.)     28 

"Subsequent    payments    shall    not    be    deducted    from    the    loas"    was 

ambiguous  so  as  to  authorize  admission  of  parol  testimony ..( la. )  52 
Where  policy  become  void  by  reason  of  acts  of  insured  he  is  not  liable 

for  further  premiums    (Ind.)    61.    (Pa.)   108 

Requirement    that    applications    must    be    made    to    secretary    does    not 

limit  application  to  such    only  as  are  written (Mich.)   115-a 

Charter   and    by-laws    of    M    are    parts    of    contract    and    may    not    be 

waived  by  officers    (Mich.)   116-b 

It  was  proper  to  disallow  expenses  of  adjuster  where  he  was  regularly 

employed   by  company    (Tex.)   118-d 

Law   requiring  attachment  of  application   is   not  applicable  In  suits  to 

etstubllsh  liability  of  policyholders  to  pay  assessments (Ga.)   ll»-e 

Subscribers   to   employers'    mutual    liability    Insurance   associations   may 

sign  by  attorneys   '(Pa.)  388 

Where  risk  was  destroyed  before  delivery  of  policy  premium  note  was 

void   for  want  of  consideration (Okla.)   417 

NAMB. 

[See   Injunction;    Mandamus:   Pleading.] 
Intention  of  parties  as  to  whose  N  policy  should  be  issued  in.  controls 

(a  C.)        4 

Variance   In   N   held   immaterial    where   it   appeared   that   both  contract 

described  in  pleading  and  that  offered  in  evidence  referred  to  same 

corporation    (Ala.)      14 

An  unincorporated  association  assuming  a  N  which  Implies  a  corporate 

body  will  not  be  estopped  from  denying  incorporation,  where  there 

has  been  no  attempt  to  act  at  such (Mo.)     IS 

Change  of  corporate  N  did   not  constitute  change  of  ownership.  .(Mo.)     97 
Where    society    operated    for    a    number    of   years   without    Interference 

injunction  restraining  use  of  N  would  not  be  granted..  (U.  S.  D.  C.>  300 
Judgment  of  court  that  society  was  entitled  to  exclusive  use  of  N  has 

no  extra  territorial  force (U.  S.  D.  C.)   SOO 

Incorporation    of    individual    owners    held    no    more    than   a    change    of 

N  rather  than  of  person (Mo.)   467 

NEGUOENCE* 

[See  Damages.] 

Insured  may  recover  for  loss  due  to  N (Me.)     28 

"Gross    negligence,"    defined     (Me.)      29 

Whether   use   of   gasoline   in   a   barn   is   gross   N  Is  for  Jurj* (Me.)     29 

NOTICE. 

[See  Condition  Precedent;  Policy;  Proofs  of  Loss;  Statutes;  Waiver.] 
By  receiving  proofs  without  objection  and  sending  adjuster  to  examine 

loss  company  thereby  waived  failure  to  give  N (U.  S.  C  C.  A.)      25 

Annotation — Effect  of  failure   to  give  N  or  make  proof  of  loss  within 

specified    time    in   absence   of    forfeiture    clause 31 

Filing  of   mortgage   for  record   is   not   N   to   insurer (Okla.;     36 

Refusal    of    Insurer    to    make    payment    alone    Is    not    enough    to    estop 

it  from  insisting  on  forfeiture  for  failure  to  give  N (Ga.)     86 

Giving  of  immediate  N  is  condition  precedent (Ga.)     86 

Insurer   Is  presumed   to   have  knowledge   of  usages   of  particular   busi- 
ness insured    (Ind.)  100 

Law   permitting  N   to   be   given   within   a   certain   time   does  not   limit 

insured  to  such  period (Pa. )   111 

"Immediate  notice"  means  within  a  reasonable  time 

(Pa.)    111.    351,    397.    (Mich.)    405 

Furnishing  N   to  countersigning  agent  within   eleven   days   held   within 

a   reasonable   time    (Pa.)  Ill 

Submission   of   preliminary   proofs   of   loss   was   sufficient   as   a   written 

N    (Pa.)  Ill 

In    order    to    work    a    waiver,    constructive    N    to    Insurer    is    not    suf- 
ficient     (Ga.)    120-f 

Proof  of  custom  of  sending  N  to  all  members  held  admissable. . .  .(Ga.)  195 

Denial   of  liability   waives  N   and   proof  of  death (Mo.)   263 

Averment  that  company  had  knowledge   "through  Its  officers,  servants 

or  agents,"  was  sufficient   (Ala.)   269 

Where    insurer    failed    to    send    second    N,    as    It    had    been    Its   custom, 

it    was    estopped    from    claiming    forfeiture (Tex. )   275 
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N  mailed  wUhln  30  days  which  does  not  reach  Insurer  until   after  that 

time    is   not    given    within    30    days (III.)    332 

Provision    for   N   within    less   than   90   days   Is   Invalid   under   Tex.    St... 

(Tex.)   388 

Provision  for  N  did  not  require  beneficiary  to  give  N  of  death  within 

10  days   (Kan.)   384 

Parol  evidence  Is  competent  to  establish  fact  of  giving  N  and  making 

proofs   (Idaho)    388,   (Ala.)   347 

It  was  not  encumbent  on  Insurer  to  give  N  except  In  cases  of  speci- 
fied   disability    (Ala.)   347 

Where  policy  was  not  found  until  three  months  after  accident  rea- 
sonableness of  time  In  giving  N  was  for  jury (Pa.)  351 

Under  Tex.   St.   Provision   for  report  every   30  days   Is  void (Tex.)   366 

Where   beneficiary   did    not   know   that   disability   was   due   to   accident 

her  delay  In  giving  N  was  excusable (N.  Y.)   861 

Requiring  of   N   within   15   days   Is  void   under   Miss.   I>aw (Miss.)   363 

Requirements  of  N  "In  the  event  of  death"  applies  to  death  resulting 

Immediately   for  Injury    (U.   S.   C.   C.   A.)   869 

That  provision  for  N  might  become  impossible  of  performance  would 
not  excuse  compliance  where  no  such  circumstances  existed  in  the 
case  stated   (U.   S.  C.   C.  A.)   869 

Offer,  without  prejudice,  to  pay  small  sum  was  not  waiver  of  delay  in 

giving  N    (Pa.)   897 

Having  denied  liability  insurer  waived  right  to  have  summons  for- 
warded to  it (N.  C.)   899 

Where  company  began  investigation  on  receipt  of  informal   N,   It  was 

estopped  to  deny  sufficiency  of  N (Ohio)  401 

That  agents  of  assured  made  Investigation  and   concluded   no  accident 

had  occurred,   does  not  excuse  failure  to   give  N (Mich.)   405 

Where  no   N  was  given   to  Insurer  for  three   months  It   was  not   liable 

•. (Mich.)   405 

Condition  of  bond  requiring  demand  within  six  months  was  waived  by 

denial  of  all  liability (Ark.)   407 

Where  it  was  practically  impossible  for  insured  to  give  N  before  death 

of  animal,  N  given  following  day  was  within  sufficient  time..(Ind.)   411 

Where   protracted    correspondence    was   entered    into    following    receipt 

of    N    there    waa    waiver    of    delay (U.    S.    C.    C    A.)   423 

Provision  of  N  being  for  benefit  of  Insurer  may  be  waived  by  It.  .(Conn.)   430 

Failure  to  give  N  within  time  stipulated  Is  forfeiture 

(Ky.)     430,     (Okla.)   439 

Where  insurer  continued  negotiations  with  reference  to  claim  and  called 

for  further  proofs  there  was  waiver  of  delay  In  giving  N....(Conn.)   481 

Failure    to   give   N  as   required   by   bond    Is   no   cause   for   forfeiture   In 

absence  of  showing  of  loss  or  damage  by  reason  thereof ....  (Kan.)   440 

Evidence  considered  to  show  that  N  and  proof  of  loss  were  given. .  (Mo.)   441 

Requirement  of  N  within  specified  time  did  not  make  the  giving  of  N 
either  a  condition  precedent  or  the  failure  to  so  do  a  cause  for 
forfeiture    (Wash.)   448 

Delay  in  giving  N  within  specified  time  will  be  excused  where  cir- 
cumstances   made    It    Impossible    to   so    do (Wash.)   448 

N  given  sixteen  days  after   accident   Is   not   unreasonable (Tex.)   444 

Knowledge  of  elevator  operator  of  accident   Is  not  sufficient  to  charge 

insured  with  N  of  accident (Wash.)  444 

Where   insured   under   indemnity   policy   had    no  N   of   claim   his  failure 

to    notify    Insurer    was    excused (Wash.)   444 

Testimony  that  N  was  sent  In  envelope  and  that  it  was  not  returned 

was    Insufficient   to   show   its    receipt (Wash.)   444 

Where    insured's   manager    knew    of    injury    to     employe     insured     was 

obliged   to   give  notice   as  policy   required (N.   Y.)   467 

Duty  of  Insured  to  give  notice  obligates  him  only  to  act  upon  becoming 

apprised  of  accident (N.  Y.)   467 

Employer    having    no    knowledge    of   accident    was    under    no    duty    to 

comply  with  conditions  of  policy  as  to  N (Miss.)   468 

Failure   to  forward   summons   would    not   avoid   recovery   unless   rights 

of   Insurer   were   prejudiced    (Misa)   458 

OCCUPANCY. 

[See   Use  and   Occupancy.] 

OCCUPATION. 

[See  Accident  Insurance;  Increase  of  Risk;  Policy.] 

By-law  excluding  saloonkeepers  Is  reasonable (N.   Y.)   288 

Where  ofldcers  of  grand  lodge  knew  that  insured  was  engaged  In  pro- 
hibited occupation  society  was  estopped (S.  D.)   256 
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Where  huurid  died  from  injuries  Bustatned  while  workins:  In  prohibited 

O  society  was  not  liable (Col.)  2(3 

That  local  clerk  knew  that  insured  was  engasred  in  prohibited  O  would 

not  estop  society   (Col. )   263 

"Total   disability"    has    reference    to    inability   to   perform   O   named   in 

Insured's    application    (Ark. )  303 

Shoveling:  of   concrete   in   a   tunnel   which   was   already   dug   would   not 

be  •tunnelling"   (N.  T.)   385 

Statement   of   insured    that   he   was   capitalist   when   in   fact  he   was  a 

professional   gambler,   prevented   recovery (CaL)   8S7 

Acceptance   of   premiums   knowing   that    Insured    was   engaged    In   hax- 

ardous   O   was   no   waiver   where    only   penalty    in    such    cases  was 

reduction  of  liability    (Kan.)   367 

Statement  of   insured   that   he   was   mining  promoter  when   In   fact   he 

was  clairvoyant  avoided  policy (N.  Y.)   404 

OPTIONS. 

[See    Extended   Insurance;    Paid-up    Insurance;    Surrender   Value.] 
Insured  must  notify  company  within  time  specified  as  to  which  option 

he  desires    (La.)   148 

O   to   take   paid-up   insurance   was   not   exercisable   after   30    days,    not- 
withstanding insanity   of   insured   during  such    time (Ga.)   152 

OTHER  INSURANCE. 

[See    Additional    Insurance:    Forfeiture:    Policy    Waiver.] 
Having  ratified  unauthorized  act  of  another  in  procuring  policy  injured 

could  not  say  that  there  was  no  O (Kan.)     10 

Evidence    held    to    show    that    insured    did    not    agree   to    accept    co-in- 
surance policy    (Tex.)      23 

To  avoid   policy   because  of  O,    burden   was  on   company  to  show   that 

other  policy  was  issued  at   insured's  request (Miss.)     85 

Procurement  of  O  by  assignee  of  policy  prevented  recovery  by  him . 

(Ga.)     47 

Insurance  by  mortgagee,   without   knowledge  of  mortgagor,   is  not  such 

O  as  will   forfeit  mortgagor's  policy (Me.)     51 

Procurance  of  O  renders  policy  voidable  only  at  election  of  insurer 

(Ind.)      75 

Provision   for   forfeiture   for   procurance   of   O   is  valid (Ind.)     75 

Insurance  on  separate  interests  is  not  O (Ala.)     89 

Burden  of  showing  waiver  of  forfeiture  because   of  O  is  on  assured.. 

(Ga.)   120-f 

Limitation  of  amount  of  insurance  on  aasured's  life  is  valid (III.)   166 

Denial  of  O  will  be  presumed  to  have  been  intentional (Vt.)   207 

Denial    of    receipt    of    indemnity    from    other    Insurers    was    material 

whether  construed   as  representation   or  warranty (Ind.)   243 

"If   the   member   shall    carry   other   accident    insurance"    covers   life    of 

policy    (S.    D.)   879 

OVKRINSURANCE. 

[See  Other  Insurance.] 
That   insured   had   previously   appraised  property   for   considerably  less 

than    the    amount    of    his    insurance   did   not    conclusively   show    O. 

there  being  other  evidence  that  it  was  worth  amount  of  insurance 

(Mo.)      25 

There  being  evidence  that  cost  of  constructing  building  was  less  than 

$2,000.    the   policy   being  for   2,500.   question   of  O  was  for  Jury.... 

(U.   a  C.  C.  A.)      26 

OVERVALUATION. 

[See  Valuation.] 

Evidence  held  insufficient   to  establish  fraudulent  claim (N.  Y.)     30 

Excessive  statements  as  to  loss  would  not  constitute  such  false  swear- 
ing as  to  avoid  recovery (Ga.)     48 

OWXERSHIF. 

[See  Mortgage;    Pleading;   Policy;   Title.] 
That  agent   was  advised  of  change  in   title,   without  more,   was  not  a 

waiver (MaBS. )       1 

Change  of  title  forfeits  insurance  except  as  to  mortgagee (Mass.)       1 

Fire  policy   is  not  an  incident   to  the  estate  nor  does  it  run  with  the 

land     (Masa.)       1 

Where  evidence  conflicted,  question  of  O  was  for  jury (8.  C:)       4 

Escrow  deed  does  not  effect  change  of  O (S.  C.)  4,  (la.)     51 

All  facts  which  a  vendor  would  adduce  if  attempting  to  make  a  private 

sale   are   competent   to   prove   value (S.    D.)     18 
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Contract   to   sell,    which   wag   canceled   before  loss,   would    not    prevent 

recovery   (3.   D.)     18 

One    possessed    of    present    right    to    unconditional    and    absolute    legal 

estate  has  "unconditional  and  sole  O" (Ala.)     14 

Change  of  O  followed  by  re-investment  of  title  in  assured  furnished  no 

cause  for  forfeiture    (Ky.)     15 

Insured,  who  had  executed  a  contract  of  sale  on  account  of  which  pay- 
ments had  been  made,  was  not  sole  owner (Ky.)      17 

Knowledge  of  agent  that  insured  was  not  sole  owner  estops  company 

(Ga.)   18,   (Idaho)   88,   (N.  Y.)   80,   (Ala.)   89.   (Tex.)   118-d 

That  Insured  referred  to  one  of  the  walls  as  a  party  wall  would  not 
prevent  recovery  where  evidence  conclusively  showed  that  he  was 
sole  owner   (Mo.)     19 

That  naked  legal  title  was  in  another  did  not  destroy  insured's  sole  and 

unconditional  O,  where  he  had  entire  beneficial  O (Kan.)     28 

Policy    will    not    be   reformed    to   show    character   of    insured's   title    in 

absence  of  clear,  precise  and  indubitable  evidence  of  mistake.  (Pa.)     82 

Where  agent  knew,  before  Issuing  policy,  that  property  had  been 
sold,  company  was  estopped  from  setting  up  that  its  written  con- 
sent had  not  been   obtained (Ga.)     88 

Where  Insured's  title  was  not  evidenced  by  deed  there  could  be  no  re- 
covery, the  terms  of  the  policy  so  providing (Tex.)     83 

Husband,   insuring  Joint   property   as   his  own,    can   not   recover 

(Vt.)   40,   (Mo.)  46,   (Miss.)      78 

Sole  O  provision  is  valid (Ohio)     44 

"Change  of  possession"  refers  to  person  having  possession  rather  than 

to  change  of  location  of  property (Cal. )     44 

Where  property  was  Insured  by  one  of  two  Joint  owners,  he  was  en- 
titled to   full   recovery  under  valued  policy (Mo.)     46 

Rights  of  assignee  to  recover  held  dependent  upon  his  having  legal  title 

to  property   (Ga.)     47 

Deed,    reserving  possession   to   grantor   until   a  date  subsequent   to   fire, 

was  such  a  change  of  O  as  would  avoid  recovery (la.)     51 

True  character  of    deed,    as    against    Insurer,  could  be  shown  by  parol 

evidence    (la.)     61 

Conditional    sale   effects   a   change    of    O (Tex. )     69 

Second  clause  construed  and  held  to  apply  to  a  situation  where  O 
was  less  than  a  perfect  legal  title,  and  such  fact  was  endorsed  in 
writing  on  policy    (Miss.)      78 

Execution   of  bill   of  sale   as  security   was   not   assignment   of   property 

(Minn.)      93 

Change  of  corporate  name  did  not  constitute  change  of  O (Mo.)      97 

"Sole    Ownership"    provision    related    to    character   of   title   and    not    to 

lien  and  encumbrances    (Mo.)     97 

Change  of  tenants  docs  not   constitute  a  change  of  title  or  possession 

(Mo.)      97 

Option    to   purchase,    which    had   not    been   exercised,   would    not   effect 

change  of  interest (Mo.)     97 

Sheriff's  deed  being  a  mere   cloud  on   title  did   not   render  interest  of 

insured  other  than  sole  O (Mo.)     98 

Assignment  for  benefit  of  creditors  is  a  change  in  interest (S.  D.)   107 

Sale   of   interest    of    one    partner    to    a    third    penson    avoids    policy    on 

partnership  property (Ark.)   112 

Sale  by  one  partner  avoids  policy  on  partnership  property  only   as  to 

him    (Ark.)   118 

Sale  .by  tenant  In  common  of  his  interest  to  stranger  avoids  policy  as 

to  him    (Ark.)   113 

Bond  for  title  does  not  vest  Insured  with  sole  O (Ga.)  120-f 

Transfer  of  legal  title   to   trustee   for  sole   benefit  of  insured  does   not 

constitute    change    in    interest    (Ohio)   121-g 

Directors  have  right  to  take  into  consideration  future  needs  of  com- 
pany in  purchase  of  real  estate (Tenn.)   133 

PAID-rP  INSURANCE. 

Indebtedness  should  be  deducted  from  amount  of  surrender  value  avail- 
able for  purchase  of  P (Ky.)   134 

On  expiration  of  tontine  period  insured  is  entitled  to  dividends. .  (La.)  147 

Upon    default    policy    became    paid-up    for    amount    hxed    in    Table   of 

Values    (Ga.)   151 

Beneficiary's  administrator  having  surrendered  policy  on  payment  of 
surrender  value,  the  receipt  for  which  insured  signed,  his  admin- 
istrator on  his  death  was  not  entitled  to  recover  P (Miss.)  157 

Suit  for  P  held  barred  by  two  year  statute  of  limitation (La.)   192 
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PARTIXSS. 

[Se«  Pleading;  Practice.] 

Loss   ttuyable    clause    in    favor   of   mortRaKee   constituted    contract   with 

both  ownt>r  and   mort^agree  upon  which  each  might  sue. . . .  (MaAS.)        1 

An   action   agalnBt    an  unincorporated   amoclatlon   in   the  name   of   the 

(association    can   not    be   maintained (Mo.)   IS 

In   uc^tion   to   rt'cover  unearned   premiums   mortsrasree  should  have   been 

made   party    (N.    Y.)      JO 

KlKht  of  assignee  to  recover  held  dependent  upon  his  having  legal  title 

to  property   (Ga. )     47 

"Where  loss  caused  by  wrong-doer,  owner  may  sue  for  benefit  of  In- 
surer     (Ga.)     S4 

In   an    action    to    recover   against   an    inter-insurer    it   was   improper   to 

render  personal  Judgment   against   attorneys (Ore.)     60 

Where  subscribers  bound  "themselves  severally  and  not  jointly"  in- 
sured could  not  in  single  action  sue  all  underwriters (N.  Y.)     €8 

Where  assured  settles  with  wrong-doer  and  refuses  to  sue  for  benefit  of 

insurer,  insurer  may  sue (Kan.)      8S 

Before   subrogation   can   exi8t<^  insurer   must   have   paid   loss (Ala.)      90 

rpon  disclaimer  by  payee  under  loss  payable  clause  full  amount  be- 
came payable  to  assured (Tex.)   102 

Where  trustee  of  infant  is  named  beneficiary  he  is  proper  parly  to  sue 

^ (Neb.)   178 

In  suit   to  foreclose  lien  on  policy.   Insurer  is  not  necessary  P....  (Mo.)   200 

Where  policy  payable  to  widow  and  children,  they  rather  than  insured's 

udministrator  were  proper  P (X.  Y.)   24S 

It    was    not    error    to    permit    petition    to    be    amended    so    as    to    make 

wife   and    children    parties    instead   of   administrator (Mkm.)   247* 

Action  should  be  brought  against  president  of  unincorporated  associa- 
tion under   N.   Y.   Law : (N.   Y.)    259 

Where   plaintiff   claimed   as  assignee   of   original    beneficiary,   failure   to 

make  such  beneficiary  a  party  was  not  subject  to  objection.  .(Tex.)   303 

Where  plaintifT  claimed  proceeds  as  heir  of  original  beneficiary  com- 
plaint should  have  averred  that  such  beneficiary  died  Intestate, 
etc (Tex.)   303 

Beneficiary   of  trust   held   entitled   to   proceed   to   collect   beneflU. .  (Pa.)   309 

Assignee    held     entitled     to     sue     either   members   of   society    or   officer 

thereof    (N.    Y.)   316 

It  is  not  necessary  to  return  premiums  to  rely  on  mlsrepresentatlonji, 
but  the  same  may  be  recovered  by  Insured's  legal  representative 
(111.)   330 

Company  could  sue  on   bond   executed  by  local  agent  to  general  agent. 

although    its    identity    was   not   disclosed (Ark.)   395 

Liability  company  may  waive  misjoinder  of  causes  of  action  by  in- 
sured and  employe iTex.)   401 

Policyholder   may   not   sue   reinsurer  except   where   it   assumes   liability 

of  original  insurer   (Tex. )   402 

In  action  for  damage  against  contractor.  Insurer  was  improperly  joined 

(N.  C.)   43C 

Where  Insurance  paid  equals  or  exceeds  loss  Insurer  may  sue  wrong- 
doer    (N.  C.)   487 

Where   loss  caused   by  wrong-doer  exceeds  Insurance,    owner  is   proper 

party    in    action    against    wrong-doer (N.    C.)   437 

Wrong-doer    has    right    to    require    that    all    Insurers    be    made    parties 

to  avoid  multiplicity  of  suits (N.  C.)   iM 

There    was    misjoinder   of   P    In    suing   agent    and    his   sureties    In    one 

action    (Tex.)  461 

Insurer  on  paying  compensation,  may  sue  wrong-doer  In  name  of 
widow     (Masa)  470 

TABTNEBSHIP. 

Sale  of  interest  of  one  partner   to  a  third   person   avoids  policy  on  P 

property     (Ark.)   112 

Sale  by  one  partner  avoids  policy  on  P  property  only  as  to  him.. (Ark.)  113 
Release  by  one  partner  would  not  operate  to  bar  action  by  other  partner 

on  liability  policy   (C!al.)  890 

PAYMENT. 

[See  Evidence;  Premium;  Settlement;  Waiver.] 

Refusal  of  P  Is  equivalent   to  a  denial  of  liability (Okla.)     28 

Averment  of  non-payment  is  essential  to  statement  of  cause  of  action 

on    policy     (Tex.)     33 

Denial  of  liability  on  receipt  of  proofs  would  not  render  loss  payable 

any  sooner   (CaL)     60 
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P  by  insurer  to  mortgaeree  extinguishes  mortgage  debt   to  that  extent 

(Ala.)  S8,   (N.J.)   114 

Draft  sent  to  agent  for  delivery  remained  property  of  insurer  and  was 

not    subject    to    garnishment (Ark.)   110 

Where    company,    after    maturity    of   premium    note    retains    it,    it    will 

be  charged   with   having  treated   note    as  an  indebtedness    against 

policy   (Ky.)   134 

Company    issuing    check    in    favor    of    flctitloua    person,    on    fraudulent 

representations  of  agent,   ifTky  not  recover  of  bank  at  which   such 

check  was  cashed    ( Mo. )   140 

The  execution  of  a  note  merely  extends  time  for  P  of  premium. .  (Fla.)   146 

Annotation — Check  or  draft  as  P  of  Insurance  premium 150 

Act   of   insurer   in   attempting   to    apply   sufrender   value    to    P    of   loan 

was  not  a  P  so  as  to  relieve  insured  and  beneficiary  from  personal 

liability    - (Mo.)   150 

Tender   of    telegraph    money   order   is   sufficient    if    not    objected    to   on 

that    ground    (Mo.)   168 

Act   of   agent   in   presenting   check   for    beneficiary's   signature,    without 

more,    can    not    be    regard    as    P (Mass.)   175 

Obligation  to  pay  matures  as  of  date  of  denial  of  liability  from  which 

date  interest  should  be  computed (Mo.)   263 

P  by  promissory   notes  entitled   employer   to  recover  on  liability   policy 

^ (Cal.)   396 

Where   note   Rrlven   for  capital   stock   was  deposited   in   bank  with   stock 

certificate,    maker    of    note    was    liable    notwithstanding    Mo.    Law 

requirln>f  P  in  money (Mo.)   418 

Execution  of  notes  by  insolvent  employer  was  not  such  P  of  Judgment 

as    rendered    Insurer    liable (Wash.)   418 

Satisfaction  of  Judgment  by  insured's  vendee   held  a  loss  under  policy 

(U.  S.   C.   C.   A.)   462 

By   paying   collision   loss  to   avoid    controversy   company   would   not   be 

estopped    from  .subsequently   denying   the    policy   extended    to    such 

losses (Cal.)  466 

Execution  of  note   to  bank   followed   by  satisfaction  of  Judgment  is  no 

such    P   as   will    authorize    insured    to   sue    insurer (Wis.)  471 

PBNAI.TY. 

[See   Statutes.] 

Under    Ala.    St.    providing    for    P,    the   same    need    not    be    claimed    In 

order  to   be  recoverable (Ala*)     14 

Statutory  provision   for  P  is  a  law  relating  to  the  performance  of  the 

contract,     and    not     to     the    remedy (Okla.)     27* 

Statutory    provision    for    P    Is    not    retroactive (Okla.)     27 

Where  policy  was  a  Texas  contract  statutory  provision   for  P  of  that 

state   would    be   enforced   in    another  state (Okla.)     27 

Insurer    is    not    liable    for    P    for   withholding    amount    admitted    to    be 

due  where  insured  has  demanded  greater  amount. ...  (La.)  39,  (Mo.)     84 

Statutory    P   may    be    recovered    where    policy    was    written    in    Kansas 

insuring  property  in  another  state ( Kan. )     45 

Statute  providing  for  P  was  not  intended  to  penalise  Insurer  for  re- 
sisting claim,  part  of  which  was  not  owing (Mo.)     46 

Where   suit   was  prematurely   brought    P  could   not   be    recovered 

(Ark.)  50.   (Tenn.)     67 

Formal   demand   must   be   made   for  payment   after  maturity   of  policy 

to  entitle  insured   to  statutory  P (Tenn.)     67 

Where    verdict    was    for    less    than    amount    claimed    insured    was    not 

entitled  to  P (Kan.)  75,   (Mo.)  84.  442 

Refusal  to  pay  what  is  due  entitles  insured  to  recover  P  even  though 

his  demand  was  excessive (Mo.)     84 

Where   insured    refused   to   take   into    consideration   depreciation   of   his 

property  he  w&s  not  entitled  to  recover  P (Mo.)     95 

No  P  is  recoverable  in  action  on  parol  contract  to  renew  policy. .  (Ark.)  101 

Testimony  that  insurer  threatened  to  keep  case  in  court  If  amount  of 
appraisement  was  not  accepted  furnished  foundation  for  allowance 
of    P     (Mo.)   106 

Under  Tenn.  St.  P  will  be  allowed  only  to  extent  of  reasonable  at- 
torney's fees  where  no  additional  expense  is  shown. : (Tenn.)   167 

Neb.  Law  providing  for  attorneys  fees  Is  applicable  to  contracts  pre- 
viously   issued     (Neb.)   178 

Law   providing   for   P   is   constitutional (Mo.)   199 

Jury   may   assess   P   without   explicit   proof   that    delay   was   vexatious 

(Mo.)   199 

Where   demand   was  made  within   30   days  of  time   of   filing  amended 

complaint   P  could   be   recovered (Tex.)   206 
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It  Is  only  where  Insurer  acts  in  bad  faith  that  It  is  subject  to  P  under 

Tenn.    Law (Tenn.)  S09 

Question  of  vexatious  refusal  to  pay  is  ordinarily  one  of  fact. (Mo.)  368,  442 
Where   statutory    penalty    was    claimed    plaintiff    could    offer   evidence 

of    vezatlousness    (Mo.)  374 

If  plaintiff  desires  to  recover  P  there  must   be  appropriate  averments 

of  proof  to  sustain  same (Mo.)  378 

Surety  company  is  liable  for  staututory  P (Neb.)  S9t 

Statute  providing  for  P  relates  only  to  remedy  and  applies  to  con- 
tracts previously  made    (Neb.)   399 

PERMITS. 

[See  Contract:  Riders.] 

PICRSONAL  PROPERTY. 

[See  Policy:  Risk.] 

PHYSIOIAN. 

[See  Evidence:  Medical  Examiner:  Statutes:  Witnesses.] 

Where    Interview    was    arranged    by    P    at    request    of    Insured's    wife, 

whether  there   was  a  consultation   with   a  P  was  for  Jury (Va.)    136 

Where   ailment   for  which   insured  interviewed   P  was  of  serious  nature 

there   was   a   consultation   within    meaning  of   application (Va.)    136 

"Consulting  P"   depends  upon  character  of  interview (Va.)   136 

Averment  of  attendance  by  P  Is  insufficient  unless  attendance  was  for 

serious   disease (Ala.)    165.    (Kan.)   306 

Denial   of  attendance   by   P  and   existence   past   Illness   was   material.. 

(U.   S.   S.   C.)    188,    (Mich.)   SOS 

Law  requiring  medical  examination  is  not  complied  with  by  employ- 
ment of  unlicensed    P (Mo. )    190 

Agreement  In  policy  waiving  right  to  object  to  P  testifying  is  in- 
valid    (Mich.)   231 

Statute  preventing  P  from  disclosing  statements  to  them  does  not  pre- 
vent nurse  from  testifying  to  statements  in  her  presence. .  (Mich.)   231 

Submission  to  examination  for  pension  could  not  be  considered  con- 
sultation  with    P (Ark.)   244 

PLACE  OF  CONTRACT. 

[See  Lex  Loci:   Policy.] 

PLATE  GL.A8S  INSl'RANCK. 

Undertaking   of    corporation    to   care    for   and    replace    P   is   contract    of 

insurance    (N.    Y.)    413 

PLEADING. 

[See  Practice.] 

Waiver  and  estoppel   must   be  specially  pleaded 

(Del.)    20.    (Okla,)    5;   69:   116-b  163 

Rule  requiring  pleading  of  estoppel  does  not  apply  where  party  as- 
serting estoppel   has  had  no  opportunity  to  plead  it (Tex.)        6 

Indictment   for  arson   held   sufficient (Tex.)        8 

Indictment  for  arson  Is  not  defective  because  of  error  in  avennents  as 

to  ownership  of  property    ^ (III.)        9 

Existence  of  contract  cannot  be  disputed  in  absence  of  plea  of  non  est 

factum (Ala.)    14.    (Kan.)   201 

Variance  in  name  held  Immaterial  where  It  appeared  that  both  con- 
tract described  In  P  and  that  offered  in  evidence  referred  to  same 
corporation    (Ala.)      14 

Plea  of  forfeiture  because  of  a  chattel  mortgage  was  demurrable  where 
It  did  not  show  what  part  of  the  property  was  personality  and 
what    part    realty    (Ala.)      14 

Complaint  being  based  on  theory  of  wrongful  cancellation  of  exe- 
cuted contract,  verdict  based  upon  violation  of  oral  agreement  to 
Insure  could  not  stand   (N.  T.)      16 

General   allegation   of   performance    is   sufficient (Del.)      19 

Count    in    declaration   on    two   separate    policies   is   bad   as   Joining  two 

separate  causes  of  action (Del.)     20 

Averment  of  non-payment  Is  essential  to  statement  of  cause  of  action 

on   policy   (Tex.)     33 

Defense  based  on  non-compliance  with  Iron-safe  clause  must  be  spe- 
cially pleaded   (N.   D.)     38 

Averment  of  agreement  to  insure  is  to  be  construed  as  action  on  com- 
pleted  contract    (Wy.)      56 

Reply  setting  up  waiver  of  other  insurance  clause  is  not  a  departure. 

(Miss.)     62 
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Where  performance   is  pleaded   It  is  Improper    to  receive    evidence  of 

waiver  or  estoppel    (Okla.)     69 

Affidavit  charging  perjury  is  not  defective  in  failing  to  aver  that  com- 
pany was  authorized  to  issue  policies  in  the  state    (Mo.)     70 

Affidavit   charging   perjury   is  not  defective   because   it   fails   to   allege 

character  of  company   (Mo.)     70 

Waiver  of  a  defense  may  be  pleaded  in  reply (Ind.)     76 

Exemption  from  liability  must  be  pleaded  by  insurer (Tex.)   106 

That    action    was      prematurely     brought    should    have     been    specially 

pleaded    (Mo.),    106,    (Okla.)   153 

Reply  averring  waiver  of  compliance  with  conditlonii  subsequent  is  not 

a  departure    (Okla.)   109 

Plaintiff   must   plead     performance     of   conditions    precedent    or     legal 

excuses  for  failure   to   perform. (Ohio)   120-f 

Presumption  of  death  arising  from  facts  properly  pleaded  raises  no  pre- 
sumption  as   to   time   of  death (Col.)   115 

Averment  of  facts  raising  presumption  of  death   held  sufficient. .  (Col.)   116 

That   insured   was   not   In   good    heallh   at   the   time   of   delivery   should 

have  been  pleaded    (Tex.)   116 

Averment  that  policy  was  In  full  force  held  sufficient  aa  an  averment 

of  payment  of  premiums   (Ky.)   119 

Knowledge  of  agent  having  been  pleaded  in  reply,  evidence  of  facts 
was  admissible  even  though  reply  was  not  good  as  a  waiver  or  an 
estoppel    (Ala.)   122 

Failure  to  set  up  in  rejoinder  want  of  authority  of  agent  to  waive  for- 
feiture,   was    a   waiver    thereof (Ala.)   122 

Where  case  was  tried  on  an  agreed  statement,  fact  that  waiver  had  not 

been    pleaded    was    immaterial (Mo.)   144 

Averment  of  performance  of  all  conditions  to  be  performed  held  suffi- 
cient          (Ind.)  149 

It  was  not  necessary  to  negative  warranties  or  exceptions  In   policy  as 

these  were   matters  of  defense (Ind.)   149 

Where  it  was  averred  that  date  of  issuance  was  not  known  and  that 
policy  was  not  issued  earlier  than  stated  time,  that  time  must 
be  treated  as  date  of  Inception   of  contract (Tenn.)   157 

Complaint  Is  demurrable  where  it  falls  to  allege  payment  of  premiums. 

(Ga.)   212 

Complaint  following  Code  averring  that   policy  was   for  Ave  years  and 

that   insured   died   within   that   time,    is   sufficient (Ala.)   234 

It  was  not  error  to  permit  petition  to  be  amended  so  as  to  make  wife 

and    children    parties    Instead    of  •  administrator (Miss.)   247 

Under  declarations  of  performance  proof  of  waiver  is  competent. ..  (Ind.)   259 

Where  proof  showed  waiver,  complaint  will  be  treated  as  amended  so  as 

to   aver   waiver (Ind.)    259;    (Idaho)    848;    (N.  Y.)   408 

Abandonment      is     an   affirmative     defense    which     must     be     specially 

pleaded (Mo.)    262 

Ala.   Code   relating  to   P   held   not   to  apply   to  mutual   benefit  societies. 

(Ala,)   268 

Averment  that  company  had  knowledge   "through   its  officers,   servants 

or    agents,"    was    sufficient (Ala.)   269 

Complaint   must   show   that   liability   accrued   within   period   covered   by 

policy    (Ala.)   277 

It  was  not  necessary  In  action  on  bencflts  certificate  to  allege  that  con- 
tract  was   based   upon  any   consideration (Tex.)   285 

Affidavit   of  defense  that  death   resulted  from  peritonitis,   not  resulting 

from   injury  complained  of,   was  sufficient (Pa.)   831 

Performance  having  been  alleged,   no  recovery  could   be  had  on  waiver 

of  proof  of  notice (Minn.)   383 

If  pluintiff  desires  to  recover  penalty  there  must  be  appropriate  aver- 
ments  of    proof   to    sustain    same (Mo.)   375 

Insurer  may  plead  inconsistent   defences (Minn.)   876 

Where  plaintiff  avers  unnecessary  facts  she  is  bound   thereby (la.)   379 

Bond    filed    as    exhibit    to    complaint,    may    be    considered    on  demurrer 

to   P    (Ark.)    395 

Reply    of   estoppel    which    did    not    aver   that    insured    was    misled    was 

insufficient   (Conn.)   430 

Indictment  for  embezzlement  Is  not  defective  in  failing  to  aver  cor- 
porate character  of  defrauded  party  where  only  corporations  were 
authorized    to    do    business    transacted    by    it (Tex.)   435 

Waiver  must  be  specially  pleaded  except  in  actions  on  insurance  policies. 

(Mo.)   462 
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PLEDGE. 

[See  Loans.] 

POISOK. 

[See  Accident  Insurance;  Policy. j 

I'OIJC'EMAN'S  RELIEF  ASSOCIATION. 

[See   Fraternal  Benefit  Orders.] 

POLICY. 

[S»M>  reittficate;   Constitution  and   By-Laws;   Contract;   Statutes*.] 
Firo  P  is  not   an  incident  to  the  estate  nor  does  It  run  with   the  land. 

(Mass.)        1 

"■Average"    or    "distribution"    clause    has   no   application   where   insured 

property    is    in    one    place (Minn. )        2 

Apportionment  of  loss  on  buildings  In  course  of  construction. ...  (Minn.)      2 
"While  occupied  as"  cannot  be  construed  as  a  continuing  warranty,  the 

X*  containing  a  vacancy  clause  and  other  inconsistent  clauses. (Tex. )      IT 
(\jniraci«  cannot  be  altered   by  parol  evidence   in   t^e  absence  of   fraud 

or   mutual    mistake (Okla.  i      20 

Terms  of  P  cannot   be   changed   by   construction 

(Okla.)    21.     (N.    C.)    126.    da.)    241 

Where   P   is  ambiguous  it   will   be   construed   most  favorably   to  insured. 

(Okla.)    21;  159;   (Vt.)    41; 

«Mo.)    160;   331;   36S:    (N.Y.)    171;(Conn.)    281;   (Tex.)    360;  438;  (S.D.>    380 
Encumbrance  of  part  of  property  insured  renders  P  void  In  its  entirety. 

(Okla.)      21 

P   covering  several   items  in   specific  amounts   in   consideration   of  gross 

premium  Is  divisible   (X.  D.)      38 

Provision   of    Idaho    Code,    adopting   N.    Y.    Standard    form   of   P.    Is   not 

unconstitutional    ( Idaho)      38 

Restrictions  in  P  on  power  of  agent  do  not  apply  to  conditions  relating 

to    Inception    of    contract (Vt.)      41 

"All   while  contained   in"   did  not   constitute  warranty  that  goods  would 

not    b*»    removed ;    on    removal,    followed    by    return,    insured    could 

recover    (Cal.)      45 

P   of   Insurance,    like   any  other  contract,   may   be   modified   after  made. 

(Tenn.)      57 

"Premises"  as  used  in  average  clause,  defined (Neb.)      6S 

Fire  insurance  contracts  are  purely  Indemnity  contracts  in  favor  of  the 

insured    alone    < (Mo.)      69 

P  should  V)e  so  construed  as  to  make  effectual  to  the  fullest  extent  the 

intention   of   the   parties (la.)      74 

P   will   be   strictly   construed    against   insurer   to     prevent     a   forfeiture. 

(Ind.)      76 

Every  part  of  contract  if  possible  will  be  harmonized  with  every  other 

so    as    to    give    effect    to    all (Mls&)      78 

Second  clause  construed  and  held  to  apply  to  a  situation  where  owner- 
ship was  less  than  a  perfect  legal  title,  and  such  fact  was  endorsed 

in   writing   on    P (Miss.)      78 

"Printing  presses  •   •   •  and  such  other  merchandise,   furniture  and  fix- 
tures,  a?  are   usually   kept  and   used   in  a  printing  office"   includes 

linotype  machine ( Minn. )      81 

".\ll   other   merchandise'    in   a   P   Insuring  fruits,   vegetables,    etc.,   will 

not  be  construed   to  cover  a  loss  of  Ice  cream  where  insured   had 

no   such    department   at    time   of   issuance   of   policy (la.)      99 

Three-fourths  value  clause  is  invalid  under  Texas  insurance  law..  (Tex.)    101 
Rider  attached  to  P  held  to  be  in  compliance  with  the  Okla.  standard  P 

law (Okla.)   103 

"Blanket    policy"    covers    to    Its    full    amount    every     Item    of    property 

described  in  it,  and  is  inconsistent  with  average  clause (Ore.)   104 

"Furniture    and    fixtures"    include    light   fixtures,     electric    wiring,    etc. 

(Tex.)   114 

Paper  enclosed   in  envelope  in  which  P  was  sent,  although   containing 

only   description     of   property     covered,    was    no   part   of   contract. 

; (TexO    117-c 

Where  property  was  described  In  application  the  fact  that  it  was  not 

described  In  P  waa  immaterial (Tex.)  117-c 

Policy   Insuring  specified   property  doea   not   extend    to   cover   Insured's 

profits   thereunder.    (Va.)  122-h 

"Any  Interest"  does  not  extend  to  insured's  profits (Va.)   122-h 
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P  Is  to  be  construed  accordlnR  to  terms,  parol  evidence  being  admissi- 
ble only   when   there   is   latent  ambiguity (Va.)   122-h 

P  insuring  against  both   disability  and  death  for  a  single  consideration 

is  not  severable ( ind. )   118 

"Liable  to  forfeiture"   requires  affirmative  action (Mo,)   121 

Nature   of   oontraot    is   not    to    be    determined    by   what    company    calls 

itself  but   by  terma  of  P (Mo.)   121 

Construction  of  parties,   in  harmony  with  contract,  will  be  followed  by 

courts (Col.)    128 

Statutory  provisions  are  to  be  construed  as  part  of  oral  contract..  .(N.J.)   131 

Company  could  antedate  its  P  for  purpose  of  flxlng  maturity  of  prem- 
iums     (Va.)   1J6 

Insured   must  notify  company  within  time  speclflod  as  to  which   option 

he   desires (L#a,)   148 

Application,  by  terms  of  P  being  made  part  of  contract,  must  be  con- 
strued  as   such (Ind.)   149 

Provision  that  company  shall  not  be  liable  if  death  occurs  within  speci- 
fied  time  after   reinstatement,   is  not  against  public   P (Ark.)   154 

Provisions  of   P  restricting  powers  of  agent   are   not   literally   enforced, 

regardless   of   attending   circumstances (Ind.)   156 

Non- waiver    clause    may    itself    be    waived (Ind.)   156 

Oral  contracia  being  valid  there  may  be  an  oral  waiver  of  the  terms  of  a 

written   contract (Ind.)   156 

Insurer  may.   through   and   by   the  act  of  an   agent,    waive  condition  of 

its  P  notwithstanding  non-waiver  clause (Ind.)   156 

Slight  circumstances  will  be  seixed  upon  to  avoid  forfeiture  of  indus- 
trial P (Ind.)   156 

Provision  for  payment  of  only  one-fourth  of  principal  sum  should 
insured  die  within  one  year  from  certain  disease  held  invalid  under 
Tex.    Law    (Tex.)   160 

"Continued   good    health"    relates   to   a   continuation   of  state   of  health 

existing    at    time    of    application...* (Miss.)   168 

Limitation  of  amount  of  insurance  on  aissured's  life  is  valid (111.)   166 

Defense    based    upon    fraudulent    statement   is    insufTlcient   under    N.    Y. 

Law   where  statements  were  ftot   Incorporated   in   P (N.    Y. )    167 

Where  fixed  premiums  were  collected  and  a  fixed  amount  was  payable 

at  death   contract   was   on   old    line   plan (Mo.)   184 

Provision   for  deduction   of  loan  from  amount  of  P  applies  only   where 

there   had  been   no   default   on  part  of   Insured (Mo.)   189 

Insurer  occupies  position  of  trustee  to  treat  assured  fairly  and  properly. 

(Mo.)   190 

P  promising  payment  of  funeral  benefits  and  disability  benefits  in  con- 
sideration of  entire  premium  is  entire  contract (Ga.)   205 

Agreement    In    P    waiving    right    to    object    to    physician's    testifying    is 

invalid (Mich.)   231 

That  P  covered  injuries  and  also  provided  for  graduated  amount  in 
case  of  death  within  limited  time  did  not  render  it  any  less  a  life  P. 
(Ala.)   234 

"Total    disability,"    construed (111.)   242 

A   contract   of   insurance   being   in   writing,   construction   is   conclusively 

for  the   court. (Ind.)   244 

"Excessive  or  Intemperate  use  of  Intoxicanta,"  construed (Minn.)   260 

Forfeitures   are   not    favored (Mo.)    331;    (Ind.)   366 

Rule   of  strict    construction   against   an   insurer   does   not   apply    where 

there  is  no  room  for  construction (Masa)   886;   (Mo.)   378 

P  must  be  Interpreted  according  to  words  used  and  not  stretched  t6 
include   gratuities    (Mass. )  886 

Company  Insuring  against  loss  of  life  from  accident  Is  a  "life  insurance" 

company  within  N.  Y.  Law  relating  to  misrepresentations.. .  (N.Y.)   388 

P  having  never  been  accepted  by  insured  his  assignee  was  not  entitled 

to  recover (Miss.)   839 

By  accepting  policy  Insured  is  bound  by  non- waiver  clause (Oa.)   348 

Beneficiary  supplement  held  to  be  a  separate  contract (Mo.)  844 

Expert  testimony  was  Inadmissible  to  show  that  P  was  not  In  "bold- 
faced type"  as  statute  required (Wla)  3i6 

Provision  for  establishment  of  claim  by  eye-witness  is  valid (Wis.)  846 

The  word  "likewise"  in  P  in  question  held  to  have  been  used  am  con- 
junction  • (Ky.)  846 

Injury  by  accidental  discharge  of  shot-gun  while  Insured  was  passenger 

on   train   was  within  double   Indemnity   provision (Okla.)   849 
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Restrictions  In  P  upon  agent's  authority  to  modify  contract  apply  only 

to  chaneres  after  its  issuance (N.  T.)   85S 

Non- waiver  clause  is  solely  for  benefit  of  Insurer (K.  T.)    KS 

Accident   P  Is  not  one  of  Indemnity  as&inst   loss  of  income  but  rather 

against  loss  of  capacity  to  worlc (N.  H.)   3S9 

Act  of  company   canceling   P  was  waiver  of  requirement   of  proof  of 

continuing  disability (N.  H.)   S58 

One  having  authority  to  countersign  and  deliver  P  may  not  bind  com- 
pany by  contract  other  than  contained  in  P (Cal.)    365 

limitations    on    P    upon    authority    of    agent    are    bindlnsr   on    insured. 

(CaL)    363 

It  is  competent  for  parties  to  contract  for  payment  of  different  amounts 

for  death  or  injury  resulting  from  different  causes. (Mo.)    868 

Limitation  of  amount   to   be  paid   where  death   results  from  poison   is 

not  a  provision  cutting  down  amount  of  insurance (Mo.)   368 

Provision  in  accident  P  excepting  certain  Injuries  and  death  from  cer- 
tain caui»o5   is   binding (Mo.)   S6S 

That  provision  for  notice  might  become  impossible  of  performance 
would  not  excuse  compliance  where  no  such  circumstances  existed 
in  the  case  stated (U.  S.  C.  C.  A. )   369 

There  is  no   "Severence  at  or  above   the  wrist"   where  portion  of  hand 

remains  even  though   it   is  useless <Fla.)   371 

That   insured  signed  war  rider,   which  had   not   been   approved   by  New 

York  law,  would  not  make  It  part  of  contract (N.   Y.)   372 

Person   on   steps  of   car  is    "In   or  on"    car  within   meaning  of  double 

indemnity   provision (Mo.)   374 

"Voluntary   or   involuntary    taking  of   poison"   construed (la.)   379 

Provision  for  payment  of  stipulated  amount  In  case  of  accidental  death 
held  In  conflict  with  clause  reducing  liability  where  insured  carried 
other  insurance (8.  D. )    380 

"While    acting    under     assured's    Instruction"    as    used    in    physician's 

liability   P.   construed (Tenn.)   387 

Insurance   policies  should   be   construed  so   as   to   give  effect   to  express 

language  of  parties (Tenn.)   387 

Where  P  is  unambiguous  it  should  be  enforced  as  written (Wis.)    411 

Title    P    indemnifying   against    "all    loss   or   damage"    does   not    Include 

Hens  assumed  by  insured (N.  Y.)   414 

P  is  but  written  evidence  of  contract (U.  S.   D.  C.)   415 

Evidence  considered  and  held  to  show  that  contract  was  completed 
when  proposition  was  accepted  notwithstanding  subsequent  dellverj- 
of  P  and  attempted   cancellation. .: (N.  J.)   433 

Language  of  policy  is  to  be  construed  In  aid  of  Insurance  rather  than  to 

end  of  defeating  It (Mo.)   467 

PRACTICE. 

[See  Evidence;   Pleading.] 
Where   defense   had   been   withdrawn,   injection   of  that   Issue  Into   trial 

was  prejudicial (Tenn.)      57 

Insurer,  on  being  sued,  can  impeach  award  without  first  having  it  set 

aside (Mass.)      83 

Insufficiency  of  proofs  of  loss  was  waived  where  no  notice  of  defense 

was  given (Mich.)   230 

BIlI^s  by  member  of  benefit  society  seeking  appointment  of  receiver   Is 

not  a  creditors  bill (U.  S.  D.  C.)   235 

Action    by    agent    to    recover    insurance    premiums    is    for    money    paid 

rather  than  on  account (Ohio)   391 

Reference  to  Insurance  in  action   for  damages  was  not  reversible  error 

where  no  request  for  special  Instructions  thereto  was  made..(N.C.)   394 
It    was    not    error    to    refuse    to    Instruct    that    reference    to    insurance 

should  not   control   verdict (la.)   396 

Wife,  where  Insured  Ls  declared  bankrupt,  has  right  to  insist  upon  her 

claim  being  passed  upon   In  plenary  action (U.   S.   D.  C.)   415 

Reference   to  Insurance,   In   personal   Injury  action  was  harmless   where 

Jury  were  Instructed  to  disregard  it (Tex.)   417 

Reference    to    msurance   In   action    for   damages   is    im«>roper. 

(Mo.)   442:   (III.)   450 

Interrogation    of    prospective    Jurors    as    to    connections    with    liability 

msurers   was   within   discretion    of    trial    court. 

(Ala.)   442:   (U.  &  C.  C.  A.)   453 
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[Sec  Agent ;  Estoppel;  Policy;  Waiver.] 

In  action  to  recover  unearned    P    mortgage  should    have    been    made 

party (N.    T.)     80 

That  insured's  agent  had  agreed  to  pay  P  did  not  relieve  insured  from 

liability  therefor  to   issuing  agents (N.   Y.)      82 

Evidence  held  sufficient  to  entitle  agent  to  recover  for  full  amount  of 

premium (N.    D.)     47 

"Subsequent  payments  shall  not  be  deducted  from  loss"  will  be  con- 
strued as  meaning  that  no  installments  were  payable  after  loss. 
(la.)     53 

Where  policy  becomes  void  by  reason  of  acts  of  insured  he  is  not  liable 

for  further  P (Ind.)  61 ;   (Pa,)   108 

Evidence  considered  and  held  sufficient  to  show  ratification  of  broker's 

act  in  employing  attorney  to  collect  P (N.  T.)     80 

Insurance  P  arc  not  within  "materials  and  supplies,"  under  law  relat- 
ing to  liens  on  property  of  railroads (6a.)     91 

Return  of  unearned  P  may  not  be  essential  to  cancellation  by  agree- 
ment     (Tex.)   113 

JV^here  refusal  to  accept  further  P  was  due  to  failure  of  insured  to  pay 

P  within  proper  time,  there  was  no  repudiation (Ind.)   118 

Agreement  of  solicitor  that  P  could  be  paid  in  weekly  installments 
was  not  a  waiver  of  provision  that  the  policy  should  not  become 
effective  until   P  was   paid (N.   Y.)   119 

Averment  that  policy  was  in  full  force  held  sufficient  as  an  averment 

of  payment  of  P   (Ky.)   119 

Beneficiary,   who   has   no   insurable   Interest,    cannot   recover   P   paid    by 

him (111.)   120 

Table  of  rates  on  back  of  policy  was  part  of  contract (Mass.)   123 

Whether  applicant   accepted   policy   so   as   to   be   liable   for  P   held   for 

Jury (Ga.)   123 

Excessive  payments  involuntarily  paid  although  under  protest,  may  not 

be  recovered (Mass.)  184 

Approval  of  board  of  director's  meeting  at  which  rates  were  increased 
was  not  ratification  of  increase  where  attention  was  not  specifically 
called   thereto (Mass.)   124 

Policy    cannot    be    lapsed    for    non-payment    until    days    of    grace    have 

expired (111.)   125 

Where  insured  disappeared  and  policy  was  allowed  to  lapse  a  court  of 

equity  would  not  order  reinstatement (N.  Y.)   125 

Note  given  to  cover  commuted  P  is  supported  by  sufficient  consideration. 

(N.  C.)   126 

Having  failed  to  take  steps  to  annul  policy  on  account  of  alleged  fraud 

Insured  was  liable  on  P  note (Tex.)   127 

By    accepting    delinquent    payment    without    objection    insurer    thereby  / 

waives   delinquency (Ky.)    129;    (Tex.)   157  *^ 

Moneys   allowed   in   abatement   of   future   P   are   exempt   from   taxation 

under  New  Mexico  Code (N.   M.)   129 

Where  company,  after  maturity  of  P  note  retains  it,  it  will  be  charged 

with  having  treated  note  as  an  indebtedness  against  policy. ..  (Ky.)   134 

That  company  took  no  affirmative  action  on  failure  to  pay  P  was  unim- 
portant     (Kan.)   136 

Wlien    last    day    of    grace    falls    on    Sunday    insured    has    another    day 

within  which  to  make  payment (Kan.)   135 

Company  could  antedate  its  policy  for  purpose  of  fixing  maturity  of  P. 

(Va.)   186 

Testimony  as  to  notes  given  to  soliciting  agent  held  incompetent  where 

that  was  a  private  transaction  between  applicant  and  agent.. .  (Va.)   137 

Where  payment  of  P  Is  condition  precedent,   incontestable   clause  does  ^ 

not  apply (Mo.)   139    »* 

"Past  P  payments"  within  meaning  of  Mo.  Non-forfeiture  Law,  con- 
strued     (Mo.)   139 

Where  company  had  received  net  from  agent  it  could  not  insist  that  P 

had  not  been  paid (Ark.)  145;  (Mo.)  198;  (Minn.)   334 

The  execution  of  a  note  merely  extends  time  for  payment  of  P. ..(Fla.)   146 

Where  P  note  was  not  paid  at  maturity  and  Insured  stated  that  he  did 
aot  intend  to  pay  it  there  could  be  no  recovery  by  beneficiary. 
(Fla,)  147 

Annotation — Check  or  draft  as  payment  of  Insurance  P 150 

Evidence    considered    and    held    sufficient    to   show    waiver    of    time    of 

payment  of  extension  notes (S.  C.)  156 
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Agreement   of   agent    to   pay   P   for   insured   la   not   binding  on   inanrer. 

(Ind.)   155 

Statomoni    of   agent    on   collection   of   weekly   P   that   he   had   advanced 

contain   P   held    admissible  against   insurer (Ind.)   155 

Representations  of  agent   who   had   agreed  with   insured   to  advance  P, 

thai  certain  P  were  advanced,  was  binding  on  insured (Ind.)   156 

Non-payment  of  P  forfeits  insurance (Tenn.)   157;   (Miss.)  162;   (Pa.)   191 

Tenn.  St.  providing  for  one  month  of  grace  applies  to  policies  reinstated 

subsequent  to  its  enactment  although  previously  issued (Tenn.)   157 

Letter   containing    words:    'We    are  sure   you    do    not    wish    to    forfeit" 

established  waiver  of  forfeiture (S.  D.)    160 

Letter  expressing  willingness  to   reinstate  policy   upon  compliance  w^lth 

its  terms  is  not  waiver  of  default  in  payment  of  P (S.   D.)   160 

Tender  of  telegraph  money  order  is  sufficient  If  not  objected  to  on  that 

ground (Mo.)    16S 

Letter  written  aftex;  death  of  Insured  with  reference  to  P  could  not  be 

relied   upon   as   waiver   of  prompt   payment (Mo.)   166 

Non-payment   of   P   note   at   maturity   forfeits   insurance 

(Ore.)   166;    (Ga.)   195;   (Kan.)   202 

Policy  Is  not  rendered  void  by  reason  of  fact  that  P  were  paid  by  party 

having  no  insurable  Interest (D.  C.)   169 

P    paid    on    executory    contract,    although    It    violated    anti-rebate    law. 

could   be  recovered (Tex.)   171 

P   may    be   recovered   where   policy    was   misrepresented   unless    insured 

was  inexcusably  negligent (Tex.)   171 

Applicant   may   sue   agent   for   conversion  where   return  of   premium   is 

refused  on   rejection   of  application (Tex-)   172 

Right  of  action   by  applicant  for  conversion  of  P  arose   instantly  upon 

refusal  of  agent  to  return  same (Tex.)    172 

Agents  who  negotiate  and  deliver  policies  and  collect  P  may  waive  pro- 
vision as  to  time  of  payment  notwithstanding  non-waiver  clause. 
(Mo.)    177 

Soliciting  agent  who  called  for  second  P  is  to  be  deemed  agent  of  com- 
pany with   reference  to  its  payment (Mo.)   177 

Infant  may  rescind  contract  and  recover  P  paid  after  restoring  consid- 
eration   received (Cal.)    171 

Acceptance  of  note  "as  settlement  of  your  premium"  would  not  prevent 

forfeiture  for  non-payment   of  note  at  maturity (Tex.)    182 

Evidence   held   insuflflclent   to   show   extension   of   time   for  payment    of 

note (Tex.)   182 

Act  of  olTlce  clerk  in  sending  out  notice  In  pursuance  of  custom  could 

not  be  relied  on  as  waiver (Tex.)    182 

Interest  of  beneficiary  is  not  such  that  it  remains  unaflfected  by  execu- 
tion of   note   to  extend  time  of  payment  of  P (Tex.)    1S3 

The  term  "premium"   is  not  intended   to  Include  aissessments (Mo.)    184 

Assured  could  not  attack  loan  agreement  for  fraud  and  at  same  time 

stand  on  policy  where  both  were  parts  of  same  transaction.  —  (Mo.)   185 

Delivery   of   policy   w^ithout   pre-payment   of   P   Is   prima   facie   evidence 

of  extension  of  credit (Wis.)   186 

It  will  be  presumed   that  parties  agreed  upon  usual  P (Wis.)   186 

Custom  of  delivering  policies  without  pre-payment  of  P  held  com- 
petent  to  show  an  extension  of  credit (Wis.)   187 

Where  P  payments  were  traced  to  coffers  of  company,  fact  that  entries 

had  not  been  made  In  receipt  book  was  immaterial (N.  Y.)   192 

That   applicant    endorsed    on    policy    receipt    "accepted    12-31-13"    could 

not  be  relied  upon  as  flxlng  date  for  payment  of  renewal  P. ..(Mo.)    193 

Provision  of  policy  that  it  was  issued  in  consideration  of  payment  in 
advance  of  P  mentioned,  was  not  acknowledgment  of  receipt  of 
first  P (Mo.)   198 

Assignment  of  policy  as  security  does  not  relieve  assured  from  obliga- 
tion to  pay  P (Mo.)   200 

Person  having  no  Insurable  interest  who  pay«  P  replying  on  representa- 
tions of  agent   may  recover  same (Eng.)   201 

Note  payable  to  agent  and  by  him  delivered  to  company  belongs  to 
company  so  that  where  insured  fails  to  pay  same  at  maturity 
policy   lapses (Kan.)   208 

Where    company    was   owing  Insured    Indemnity,    his   failure   to   pay   P 

furnished  no  cause  for  forfeiture (Ga.)   205 

Complaint  is  demurrable  where  it  falls  to  allege  payment  of  P...(Qa.)   218 

Right  of  insurer  to  retain  P  depends  upon  whether  contract  went  into 

effect  or  not (Minn.)   229 


Digiti 


zed  by  Google 


1916.]  INDEX  TO  DIGEST,  VOL  XXIX.  567 

In  suit  to  rescind  court  may  require  return  of  P  where  warranty  by 

insured   wan  In  good  faith (Minn.)   229 

In    case    of   Intentional    fraud    Insured    Is   not   entitled    to   return    of   P. 

(Minn.)   229 

Where  policy   contains   no   provision   for   forfeiture   for   non-payment   of 

assessments  it  remains  in  force  during  lifetime  of  Insured (Mo.)   262 

An  agent  havi-2g  authority  to  receive  P  may  waive  forfeiture  for  non- 
payment at  the  time  stipulated (Idaho)    331;    (Ind.)   366 

Acceptance  of  past  due  P  by  authorized  affent  waives  forfeiture  whether  y 

or  not   company  had   knowledge  of  acceptance (Idaho)   331  *^ 

Where   a   collector   failed   to   call    for   a   monthly   P   there   was    no   for- 
feiture     (N.  Y.)    S36 

Provision  for  forfeiture  for  non-payment  of  P  is  valid (Mass.)   336 

Illness   of   insured   would   not  excuse   him   from  making  payment  of   P. 

(Mass.)   336 

Evidence    considered    and    held    to    show    waiver    of    failure    to    deduct 

installment  of   P  from  wages (Idaho)   342 

Reduction    of    P    so    as    to    make    it     conform     to    what     insured     had 

previously  paid   for  renewals  was   not   a  rebate (Pa.)   350 

Custom  of  accepting  renewal  P  after  due  date  is  waiver  of  payment  In 

advance (Neb.)   354 

Whether  prompt  payment  of  P  is  of  essence  of  conLiact  depends  upon 

terms  of  contract (Tex. )   854 

Where   conduct  of  insurer  has  been  such  as  to  lead   Insured   to   believe 

that  prompt   payment  was  unnecessary,   it  will   be  estopped. .  (Ind.)   856 
Delivery  of  renewal  receipt  creates  no  liability  on  part  of  insurer  until 

accepted  by  Insured U.  S.  C.  C.  A.)   866 

Where  agent  extended   time  for  payment  of  P  a  payment  within  that 

time  was  sufricient (Ind.)   356;   (Ga.)   378 

Failure  of  agent  to  call  for  P  would  not  relieve  from  forfeiture. ..  (Ga.)  379 
Where  risk  has  attached  there  can  be  no  recovery  of  premium  because 

of  avoldness  of  policy  by  breach  of  warranty (Me.)   382 

Action  by  agent  to  recover  Insurance  P  ia  for  money  paid   rather  than 

on   account (Ohio)   891 

Liability   insurer   need   not   prove   that   pay   rolls   relied    on   to   establish 

amount  of  P  due  related  In  part  to  excepted  work (HI.)   397 

Evidence   as   to   average   pay   roll   was   properly    rejected   where   P   was 

based   on   actual   pay  roll (111. )   397 

Acceptance   by   Insurer  of  employer's  statement  as   to   pay   roll   did   not 

constitute   an    account   stated (111.)   397 

Interest    is    recoverable    under    P    accruing    under    liability    policy    from 

time  they  became  payable (111.)   398 

Principal   held  liable  for  renewal   P  until  written  evidence  of  discharge 

should  be  filed (N.  Y.)   408 

Okla.    Law   regulating   rates   is   constitutional (Okla.)   409 

Where  risk  has  attached  there  can  be  no  recovery  of  premium  because 

further  P  is  at  an  end (N.   Y.)   409 

Compulation     of     P     on     liability     policy     canceled     before     expiration. 

(N.  Y.)   414 

Where   policy  does   not  provide   for  computation  of  P  on   cancellation. 

insured  should  be  charged  on  pro  rata  basis (N.   Y.)   414 

If  insured   has  not  paid   P  insurer  on  cancellation  may  recover  earned 

portion (N.  Y.)   414 

Basi3  of  calculation  of  P  where  one  of  two  jointly  Insured  withdraws. 

(WlB.)   416 

Attachment  of  written  stipulation  increasing  rate  constituted   new  con- 
tract as  of  that  date  on  terms  of  policy  except  as  modified.. .  (Wis.)   416 
Where  risk  was  destroyed  before  delivery  of  policy  P  note  was  void  for 

want  of  consideration (Okla.)   417 

Salaries  of  only  Its  employes  covered  by  policy  could  be  considered  in 

computing  P ( Tex. )   434 

Judgment    in   action   to   recover  first   installment   of   P   is   conclusive   in 

action  for  second  installment (N.  Y.)   461 

I'RESlTMPnON  OF  LAW. 

Insured  is  resumed  to  know  terms  of  policy. (Okla.)  20;  (Md.)  29;  ((^al.)  365 
Insurer  is  presumed  to  have  knowledge  of  usages  of  particular  business 

Insured ( Ind. )   100 

What  facts  must  be  proved  to  raise  P  of  death (Col.)   116 

r  of  death  of  absentee  does  not  obtain  If  circumstances  are  such  as  to 

account   for  absence  without   tidings (Col.)   116 
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It  will  be  assumed  that  beneficiary  accepted  policy (L.a.)   14ft 

Whether  Insured  could  read  or  write  was  material  as  tendlner  to  show 
whether  application  to  another  company  bad  been  made  with  his 
approval   and   authority (U.   8.   C.   C.   A-)   19S 

Fact  that  insured  could  not  read  or  write  and  did  not  understand  what 

was  contained  In  his  application  Is  immaterial (U.  S.  C.  C.  A.)   lf» 

It   will    be   presumed    that   death   occurred   at   end   of   period   of  seven 

years (111.)   294;   (Cal.)   2»S 

It  will  be  presumed  that  applicant  understood  nature  of  answers  con- 
tained  in  application    (Mich.)   SOS 

That  violent  death  is  presumed  to  have  been  result  of  accident  does  not 
relieve  plalntiflT  from  showing  that  It  resulted  from  accidental 
means (CaL)   S7T 

FBINCIPAIi  AND  AGENT. 

[See  Asency.] 

PRINCIPAI.  AND  SURETY. 

[See  Fidelity  Insurance.] 

Surety  company  on  contractor's  bond  may  not  insist  that  percentage  of 

contract    be   withheld (Kan.)   S9I 

Surety   on   contractor's    bond   is   not   released   because   of   alterations   in 

plans.   (Kan.)   392 

Measure  of  recovery   by   owner  on   default  of  contractor (Kan.)   392 

.Surety  is  liable  for  principal  of  bond  plus  interest (Kan.)   S92 

Bond  by  local  ag:ent  to  secure  faithful  performance  of  duties  does  not 

cover  losses  on  policies  issued  on  prohibited  risks (Ark.)   395 

Company  could  sue  on  bond  executed  by  local  agent  to  general  agent« 

although   its   identity   was   not   disclosed (Ark.)   39S 

What  claims  are  allowable  against  Insolvent  company (111.)   89S 

Surety   company   is   liable   for   statutory   penalty (Neb.)   399 

Issuance   of   surety   bond   for   consideration   Is   transaction   of   insurance 

business (.Neb. )   399 

In  rendering  Judgment  against  Judgment  should  also  have  been  rend- 
ered against  his  sureties  where  they  were  parties  to  action. .  (Okla.)   403 

Scope  of  risk  under  bond  indemnifying  marshal  against  "all  claims  for 

or  t)y   reason  of  the   levying  and   sale"   etc (N.   Y.)   406 

Principal    held   liablo   for   renewal   premiums   until   written   evidence   of 

discharge  should  be  filed (N.  Y. )   40S 

Application  for  bond  will  be  construed  strictly  against  surety...  (N.  Y.)   409 

Where  surety  obtains  its  own  discharge,  obligation  of  principal  to    pay 

further  premiums  is  at  an  end. (N.  Y.)   A09 

That  company  executed  bond  required  by  U.  S.  did  not  make  it  federal 

instrumentality  so  as  to  exempt  it  from  tax  on  premiums. 

(U.   S.   S.   C.)   425 

Federal  government  may  recover  on  bond  of  postofflce  employe  to  full 
extent  of  loss,  not  in  excess  of  penalty  of  bond,  for  embezzlement  of 
registered   package (U.   S.   C.   C.   A.)   425 

Surety  on  contractor's  bond  held  liable  for  expense  in  completing  con- 
tract  in  excess  of   contract  price (N.    Y.)   426 

Provision  fur  commencement  of  action  "within  six  months  after  the 
completion  of  the  work"  has  no  application  where  work  was 
abandoned (N.  Y.)   427 

On   abandonment   by   contractor   no   duty   rested   on   owner  to   complete 

work  as  condition  precedent  to  recover^'  of  damages (N.  Y.)   427 

Making   of   new   contract   did   not   extinguish   right   of   plaintilC  against 

surely   for   breach   of  original   contract (N.    Y.)   427 

Surety  is  not  responsible  for  charges  voluntarily  assumed  on  default  of 

contractor (Tex.)  480 

In  action  for  damage  against  contractor,  insurer  was  improperly  Joined. 

(N.  C.)   436 

Bond  securing  performance  of  const  ruction  contract  did  not  cover  liabil- 
ity for  damages  to  injured  employes (N.   C.)   487 

Failure   to   give  notice  as  required   by   bond   Is  no  cause  for  forfeiture 

in  absence  of  showing  of  loss  or  damage  by  reason  thereof.. .  (Kan.)  440 

Bond  securing  performance  of  building  contract  does  not  inure  to  benefit 

of  material-men (111.)   444 

Knowledge  of  elevator  operator  of  accident  is  not  sufficient  to  charge 

insured  with  notice  of  accident (Wash.)   444 

Liability  of  surety  must  be  determined  by  strict  interpretation  of  con- 
tract and  may  be  less  than  that  of  principal (N.  Y.)   446 

Costs  on  appeal  bond  do  not  include  costs  below (N.   Y.)   446 
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No  provision  for  sale  having  been  made  in  Judgment,  provisions  of  bond 

as  to  sale  are  surplusage (N.  T.)   4i6 

Under  appeal  bond  obligating  surety  to  Indemnify  for  all  "waste"  there 

was  no  liability  for  repairs (N.  Y.)  446 

Payment  of  taxes  and  insurance  does  not  fall  within  bond  to  pay  value 

of  use  and  occupancy (N.  Y.)  446 

Surety  held  liable  for  attorney's  fees  in  addition  to  face  of  bond..  .(Tex.)  4ol 
There  was  misjoinder  of  parties  in  suing  agent  and  his  sureties  in  one 

action (Tex.)  451 

Judgment  in  action  to  recover  first  installment  of  premium  is  conclusive 

in  action'  for  second   installment (N.    Y.)  461 

Indemnity  bond  undertaking  to  save  surety  harmless  does  not  extend  to 

cover  attorney's  fees  in  action  by  It  to  recover  premium (N.  Y.)   481 

PROCKEDS. 

[See  Distribution.] 

FROCKSS. 

[See   Service  of   process.] 

PROHIBITED  BUSINESS. 

[See  Occupation.] 

PROHIBITEB  USE. 

[See  Use  and  Occupancy.] 

PROOFS  OF  DEATH. 

[See  evidence;  Proofs  of  Lk>s8.] 

PROOFS  OF  LOSS. 

[See  Condition  Precedent;  Evidence;  Policy;  Waiver.] 

Unexplained  delay  of  three  months  held  unreasonable (Mass.)     1 

Willful,    false  statements  as   to   material   matter   in   P   avoids  recovery. 

(Okla.)        8 

Untrue  statement   In   P,   to  avoid  policy,   must  have   been   Intentionally 

made (Ore.)       3 

Whero  Insured,  pursuant  to  direction  of  adjuster  employed  contractors 
to  make   estimates  as  to   cost  of  repairs,   there  was  waiver  of   P. 

(Ark.)        7 

Adjuster  may  waive  P. (Ark.)    7;   55;    (Mich.)   107 

Unoontradlcted  testimony  that  P  were  sent,  there  being  no  eviaence 
that   they   were  not   received,    held   sufficient   to   warrant   recovery. 

(Neb.)     10 

Provision  for  P  within  90  days  held  void  under  Tex.   St (Tex.)     12 

Offer  to  anvswer  any  reasonable  question  cannot  be  construed  as  willing- 
ness to  answer  questions  which   insured   had  previously   refused   to 

answer (Okla.)     21 

Refusal    to    submit    to    examination    under     oath     precludes    recovery. 

(Okla.)   21 

Denial  of  liability  waives  P (Idaho)   381;   (Tex.)   364 

(Okla.)   26;   (N.  D.)   38;    (W.  Va.)   91;    (Ga.)   204;    (Ind.)   259;    (Mo.)   263 

Admission   In  P  may   be  explained (W.   Va.)    30;    (Mo.)   174 

Annotation — Effect  of  failure  to  give  notice  or  make  P  within  specified 

time  In  absence  of  forfeiture  clause 31 

Investigation  of  loss  is  not  waiver  of  P (Wash.)    48,    (Ga.)   108 

Where  original  P  were  such  as  to  justify  Insurer  In  demanding  addi- 
tional P.   time  for  suing  commenced  to  run  from  date  of  such  P. 

(Ark.)     50 

Action   commenced    prior   to   expiration   of   60    days   from    time    P   were 

made   was   premature (Ark.)     60 

Agent  having  authority  to  Issue  policies  and  being  required  to  report 

losse.s  may  waive  P ( Ark. )     55 

Where  two  fires  destroy  property  itemized  in  P,  and  Insured  was 
entitled  to  recover  on  account  of  both  fires,  defense  of  false  swear- 
ing was  not  sustained (Wis.)     81 

Requirement  that  "complete  Inventory"  be  included  in  P  related  only  to 

personal  property (N.  Y.)     91 

Where  liability   was  admitted  and  arbitration   failed  there  was  waiver 

of  P (Mo.)   106 

It  was  not  necessary  to  make  P  where  property  was  a  total  loss..  .(Tex.)  107 
Substantial  compliance  with  requirements  of  P  is  sufficient.  .>.  (Okla.)   118 

Defects  in  P  are  waived  by  failure  to  make  objection 

(Okla.)   112.   310,   (la.)   237 

16— Index— 7 
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Failure  to  f\W  P  wtthin  sixty  days  will  not  prevent  recovery  in  absence 

of  provision  for  forfeiture (Ohio)   121-g 

Failure    to    aivulge    facts   relating    to    cause    of    fire   did    not    constitute 

fraud (Mich.)   115-a 

Waiver   of   X*  ahould    be   dated    from    time    of    examination   of    Insured. 

(Tex-)   U7-C 

Dellverj-  of  P  to  general  agent  Is  deliver^'  to  company (Ohio)   121'g 

Denial    of    liability    within    time    fixed    for    filing    P    Is    waiver    thereof. 

(Wis.)    124-j 

Act  of  claimant's  attorney  In  sending  copy  of  coroner's  verdict  was  not 

binding   on   her    (Tex.)   124 

Production   of    letters    of    administration    held    insufficient    as    proof    of 

death (Pa.)    134.   IM 

Requirement  of  P  Is  for  benefit  of  insurer  and  may  be  waived. .  .(Mo.)  13& 
Notice  to  insured  that  policy  had  no  other  value  may  be  relied  upon  by 

beneficiary   as   waiver   of   proof   of   death (Mo.)   138 

Acts    subsequent    to    time    forfeiture    accrued    may    be    relied    upon    to 

establish  waiver (Mo.)   143 

Defenses  based  on  failure  to  file  proofs  of  death  are  not  favored..  .(Mo.)  143 
Copy   of   coroner's   inquest   submitted    with    P   held   admlssable   against 

beneficiary,    although    subject    to    explanation (Mich.)   183 

Provision  for  proof  of  disability  does  not  contemplate  causes  of  disa- 
bility     (Ga.)   210 

Insufficiency   of   P  was   waived   where   no   notice   of   defense   was  given. 

(Mich.)   230 

Coronr's  verdict,   sent  subsequent   to   filing  of  proofs  and  at   request  of 

insurer  held  no  part  of  proof  so  as  to  be  admissible  against  claim- 
ant     (Mich.)   230 

Contributing    cause    of   death,    as    stated    In    death    certificate,    was     not 

hearsay (Mich.)   230 

Where  seven  years  alienee  is  relied  upon  to  establish  death  proof  need 

not   be  furnished   until   expiration   of   that  time (Cal.)    238 

Statements  of  employer  as  to  cause  for  discharge  held   binding  under 

provisions    of    contract (Mich.)    247 

Where  society   refused    to   furnish   blanks   on   receiving   notice   of   claim 

arising  from   Insured's  unexplained  absence  there   was  a  waiver  of 

proofs    of    deal h (Wis. )    257 

Provision  that  no  benefits  shall  be  payable  unless  claim  is  made  within 

one  year  is  binding (N.   Y.)   283 

While  proofs  of   death   are   competent   only   to   show   compliance   with 

contract   where   they   are   admitted   without   objection   they   should 

be   considered   to   full  extent   of   probity   value (Mo.)   292 

Purpose    of    P    is    to    establish    disability;    the    cause    being   merely    an 

incident  and  subject  to  variation (Ark.)   302 

Beneficiary    must    show    compliance    with    requirements    as    to    furnish 

proof  of  death (Okla.)   309 

Failure  to  make  P  within  the  time  stipulated  avoids  recovery (III.)   333 

Proof    of    claim    filed    within    SO    days    from    termination    of   disability, 

although  not  within  30  days  from  date  of  time  for  which  he  was 

entitled  to  benefits  held  sufficient (Mass.)   336 

Parol    evidence    Is    competent    to    establish    fact    of    giving   notice    and 

making  proofs (Idaho)   338 

Where  policy  prohibited  waiver  by.  agent,   insured  could  not  rely  upon 

statements  of  agent  that  monthly  proofs  were  not  nccevssary.. .  (Ga.)  344 
Denial    of    liability    on    different   grounds,    after    forfeiture   accrued    for 

failure  to  properly  file  proofs,  was  not  waiver  thereof (Ga.)   344 

Failure  to  flic  P  within  stipulated  time  is  excusable  where  not  attribut- 
able to  neglect  or  bad  faith  on  part  of  claimant (Pa.)  851 

That  X-Ray  did  not  reveal  fact  of  fracture  would  not  prevent  recovery. 

(Ark.)   354 

Am.endment  of   by-laws  with   reference   to   character  of  P   to   be   made 

held    valid    (Ark.)   354 

Representations  of  agent  held  admissible  to  explain  claim  made  in  P 

(N.  H.)  358 

Statement  of  agent  to  whom  insured  had  been  referred  that  no  further 

proofs  were  necessary  was  waiver  thereof (Tex.)   362 

No  waiver  arises  out  of  furnishing  blanks  for  P  where  insurer  reserved 

rights (Kan,)   367 

Evidence  considered  to  show  that  notice  and  P  were  given (Mo.)  441 

P,  on  burglary  policy,  without  showing  manner  of  taking,  was  Insufifi- 

cient (N.  Y.)   447 
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PBO  RATA. 

[See  Adjustment;  Measure  of  Recovery;  Policy.] 
Vendee's  damages  arising  out  of  failure   of  vendor  to   transfer  policy 

cannot  be  scaled  down  under  P  clause (Ala.)     88 

Confining  meaning  of  contribution  clause  so  as  to  apply  only  between 

respective   insurers.    It   Is  not   in   conflict   with  Valued   Policy   law. 

(Ohio)     94 

Three-fourths  value  clause  Is  Invalid  under  Texas  Insurance  law. .(Tex.)   101 
"Blanket    policy"    covers    to    Its    full    amount    every    item    of   property 

described  In  It,  and  Is  Inconsistent  with  average  clause (Ore.)  104 

PROXIMATE  CAUSE. 

[See  Accident  Insurance;   Earthquake;  Jury;  Marine  Insurance.] 
Where  accident  causes  disease  which  in  turn  results  In  death  accident 

Is  P  and  independent  cause  of  death (Mo.)   840 

Where  company  was  liable  only  If  disability  was  caused  "Independently 

and  exclusively"  of  all  other  causes  except  accident,   company  was 

not  liable  where  disease  contributed   to  death (Tex.)   860 

Pre-disposltlon    to   rupture    would   not   prevent   recovery   under     policy. 

(Mass.)   863 

Death  due  to  operation  necessitated  by  Injuries  results  proximately  from 

such  Injuries (Mass.)   868 

Death    from    peritonitis   caused    by    injuries    results    proximately    from 

such    injuries (Minn.)  864 

PUBLIC  INTEREST. 

[See  State   Regulation.] 
Business  of  Insurance  is  affected  with  P  and  may  be  regulated  by  state. 

(S.   C.)    99,    (Okla.)   409 

Business  of  Insurance  Is  affected  with  a  P  Justifying  regulation  of  rates. 

(Okla.)   409 

PUBUC  POUCY. 

Husband,  as  matter  of  P  cannot  Insure  Joint  property  as  his  own. .(Mo.)     46 
Lack  of  insurable  interest  renders  policy  void  as  a  matter  of  P..  (111.)   119 
Provision  that  company  shall  not  be  liable  if  death  occurs  within  speci- 
fied time  after  reinstatement,  Is  not  against  P (Ark.)  164 

Recovery  cannot  be  had  where  Insured  was  executed  for  crime. ..(N.  C.)   164 
It   Is  within   power  of  state   on   grounds   of  P   to   exempt   proceeds   of 

benefit   certificates    from   claims   of   creditors (Tenn.)   273 

RAIIJU>AI>S. 

[See  Common  Carrier;   Subrogations;   Wrongdoer.] 
Col.  law  relating  to  losses  caused  by  R  was  not  Intended  to  give  R  bene- 
fit of  insurance (Col.)  103 

R  company,   whose  negligence   caused   loss,    cannot  escape   liability   be- 
cause   insured    collected    insurance (Col. )   103 

"Place   regularly   provided    for   the   transportation   of   passengers"    does 

not  include  platform (Md.)   887 

Whether  Insured,  who  had  gone  to  platform  was  injured  while  attempt- 
ing to  alight  was  for  Jury (Md. )  387 

Person  in  act  of  entering  car  is  a  "Passenger." (Mo.)  374 

Common   carrier   is  not   an    insurer  of   safety   of   passengers 

(Va.)    289,    (N.   Y.)   391 

RAILROAD  RELIEF  ASSOCIATION. 
[See   Fraternal    Benefit   Orders;    Public   Policy;    Statutes.] 
Federal  employers'  liability  act  is  without  effect  on  action  by  employe 

to  cover  relief  benefits (S.  C.)   468 

Law  providing  that  acceptance  of  relief  benefits  shall  not  be  waiver  of 

right  of  action  for  damages  is  valid (S.   C.)  463 

RATE  ASSOCIATIONS. 

[See   Anti-Compact   Law;    Combinations;    Statutes.] 

RATE   REGULATION. 

[See  State  Regulation.] 

RATIFICATION. 

[See  Agency;  Estoppel.] 

REBATE. 

[See  Statutes.] 

Premiums  paid  on  executor}'  contract,  although  it  violated  anti-R  law, 

could   be   recovered (Tex.)   171 

Parties   to   agreement   violative   of  anti-R   law   are   not   In   pari   delicto. 

(Tex.)   172 
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Reduction  of  premium  ao  aa  to  make  it  conform  to  what  insured  had 

previously  paid  for  renewals  was  not  a  R (Pa.)  350 


[See  Release.] 
Where  premium  payments  were  traced  to  coffers  of  company,  fact  that 

entries  had  not  been  made  in  R  book  was  Immaterial (N.  Y.)   192 

That  applicant  endorsed  on  policy  R  "accepted  12-S1-13"  could  not  be 

relied  upon  as  flxlng  date  for  payment  of  renewal  premiums.  .(Mo.)   193 
Policy  R  was  merely  for  purpose  of  Informlngr  company  of  delivery  of 

policy (Mo.)   193 

Provision  of  policy  that  it  was  issued  in  consideration  of  payment  in 

advance  of  premium  mentioned,  was  not  an  acknowledgment  of  R 

of    flrst    premium (Mo.)   193 

Written    R    havlns    been    introduced,    although    there    was   evidence    to 

explain  same,  question  of  payment  was  for  Jury (Col.)  255 

RECEIVER. 

[See  Insolvent  Company.] 
R  should  be  appointed  for  Insurance  proceeds  belonging  to  husband  and 

wife  who  had  separated (Md.)  Ill 

Bill   by   member  of  benefit   society   seeking  appointment  of  R  is  not   a 

creditor's  bill (U.  8.  D.  C.)   235 

Where   benefit   society  cannot  continue  business  for  any  length  of  time 

because  of  Increasing  mortality  a  R  will  be  appointed..  (U.  S.  D.  C.)   236 

REFORMATIOK. 

[See  Contract:  Jurisdiction;  Equity.] 
Policy    will    not    be    reformed    to    show   character    of    insured's    title    in 

absence  of  dear,  precise  and  indubitable  evidence  of  mistake. (Pa.)      32 
Where    there    has    been    mutual    mistake    policy    will    be    reformed   and 

enforced   In   single   action (.Idaho)     38 

That  Insured  was  careless  in  examining  policy  would  not  prevent   him 

from  suing  for  R (Ore.)   104 

Where    policy    was   in    conformity    with    application    insured    was     not 

entitled   to   R (Mass. )   133 

Plaintiff  has  burden  to  prove  mutual  mistake  to  obtain  R (Masa)   188 

It  is  only  where  there  has  been  a  mutual  mistake  that  the  policy  may 

be  reformed (Mass.)   138 

In   suit    for    H.    evidence    that    form   of   application    was   misleading    to 

others    was    inadmissible (Mass.)   139 

Evidence  considered  and  held  that  court  had  Jurisdiction  to  enter  decree 

of  R  even   though   one   of   parties   was  served   only   by   publication. 

(Tenn.)   145 

Loan  note  could  not  be  reformed  so  as  to  give  holder  superior  claim  on 

funds  of  company  except  as  to  expenses  and  death  claims (Qa.)   210 

KEGI8TKRED  L.ETTER. 

[See  Mailing.] 
REINSTATEMENT. 

[Sec  Constitution  and   By-Laws;   Expulsion;   Fraternal  Benefit  Orders.] 

Where  company  reinstated  policy  with  knowledge  of  a  prior  forfeiture 

there  is  a  waiver  of  such  defense (Okla.)      76 

Where   insured   disappeared    and    policy    was   allowed    to   lapse   a   court 

of  equity  would  not  order  R (N.  Y.)   126 

Provision  that  company  shall  not  be  liable  if  death  occurs  within  speci- 
fied time  after  R.  is  not  against  public  policy (Ark.)   154 

Under  S.  C.  Code  making  policies  Incontestable  after  two  years,  insurer 
could  not  rely  upon  misrepresentation  to  obtain  R  where  policy  had 
been  in  force  two  years. (S.   C.)   158 

Where  collector  of  local   camp  accepts  delinquent  assessments  without 

objection  there  is  waiver  of  health   certificates. (S.  G.)  237 

That  Insured  signed  application  for  R  would  not  stop  him  from  ques- 
tioning validity   of  suspension (111.)  242 

By-laws  relating  to  health  at  time  of  admission  held  Inapplicable  to  R. 

(Md.)  261 

Statements  in  application  for  R,  where  by-laws  require  no  such  appli- 
cation, could  not  be  relied  on  to  defeat  recovery (Okla.)  288 

Fraudulent  statements  in   application  for  R  prevent  recovery (la.)  300 

Where  insured  was  In  good  health   when   he  applied  for  R,  under  the 

evidence,   was   for  Jury (Mich.)  304 

Right    to    R    through    medium    subordinate    lodge    is   contractual    right. 

(Tex.)  316 
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bhinsurancb. 

(See  Contract.] 

Where  risk  was  partly  reinsured,  reinsuring  company  was  agent  of 
reinsurer,  and  knowledge  of  the  former  was  Imputed  to  the  latter. 
(Md.)     4S 

Provision  of  R  policy  that  R  should  be  subject  to  same  conditions  as 
original  policy  does  not  waive  provision  as  to  time  for  suing. 
(Can.)     49 

Reinsurer  suing  on  premium  note  has  burden  of  proving  that  it  was  a 

holder  in  due  course (la.)     63 

Reinsurer  is  liable  for  tax  for  benefit  of  flro  department,  under  New- 
York  City  charter (N.   Y.)   119-e 

Local  manager  of  foreign  company  doing  R  business  is  an  agent  within 

New   York    law (N.    Y.)   119-e 

Ind.  St.  relating  to  R  contracts  has  no  application  to  second  R  contract 

entered  into  by  original   reinsurer (la.)  161 

Where  assured  accepts  R  contracts  by  paying  premiums  to  reinsurer  he 

is  bound  by  Its  terms ( la. )  161 

Where  there  were  several  successive  R  contracts  liability  of  last  insurer 

is  measured  by  its  contract (la.)   161 

Validity   of    R    contract    must    be    determined    by    law    of    state    where 

made (la.)   161 

Misrepresentations  made  by  a  prior  reinsurer  are  not  binding  on  subse- 
quent  reinsurer (la.)   162 

Where,   after  default,   policy   was  renewed    by   reinsurer,   there  was  no 

responsibility  on  Its  part  under  any  previous  contract (la.)   162 

Unauthorized    company,    on    reinsuring    authorised    company,    may     be 

brought  into  court  by  service  on  insurance  commissioner 

(Minn.)    233,  289 

In  collecting  premiums  on  business  reinsured  foreign  company  is  tran- 
sacting business  in   the  state (Minn.)  234 

Where  reinsurer  accepted  dues,  that  was  sufficient  to  show  parol  con- 
tract on  its  part  to  assume  risk (N.  C. )   237 

Reorganization  of  society  under  which   beneficiaries  were   limited,   did 

not  affect  existing  contracts (Ohio)   244 

Member  of  society  which  reorganizes  may  by  his  conduct  subject  him- 
self to  laws  of  reorganized  body (Ohio)  244 

Act  of  directors  of  benefit  society  consolidating  with  old   line  company 

without  consent  of  members  rendered  them  personally  liable. .(Mo.)  292 

Contract  of  R  is  one  of  indemnity  and  there  is  no  privity  between  rein- 
surer and   original   insured (Tex.)   402 

Policyholder  may  not  sue   reinsurer   except   where   It  assumes   liability 

of  original   insurer (Tex.)   402 

Where  R  contract  was  unambiguous  parol  evidence  as  to  what  parties 

intended   was  inadmissible (Tex.)  402 

RBJECnON. 

[See   Policy;   Warranty.] 

Duty  of  applicant  to  advise  insurer  of  subsequent  R  by  another  com- 
pany     (Ark.)  146 

Inquiry  as  to  R  "by  any  company  or  association"  did  not  have  refer- 
ence to  R  by  fraternal  benefit  society (Okla.)   159 

Whether  Insured  could  read  or  write  was  material  as  tending  to  show 
whether  application  to  another  company  had  been  made  with  his 
approval   and  authority (U.  S.   C.  C.   A.)   198 

Burden  of  proving  prior  R  Is  on  Insurer (N.    Y.)   296 

Where  signature   was  denied  and   answer  in  application   was  changed, 

whether  insured  had  made  misrepresentation  was  for  Jury. ..(N.  Y.)  295 

RBLBA8B. 

[See   Cancellation;   Receipt;    Rescission.} 

Statement  of  adjuster  that  he  had  evidence  that  Insured's  wife  had 
caused  the  fire  and  that  he  intended  to  send  her  to  penitentiary 
for  so  doing,   avoided  R (Tex.)     12 

Where    R   was   signed    by    reason    of    fraud    of   adjuster    Insured    could 

rescind  and  recover  for  entire  loM (N.  Y.)     81 

Where  beneficiary  signed  R  not  knowing  that  it  was  only  for  amount 

of  premiums  it  was  not  binding (N.  Y.)   180 

Where  agent  had  authority  only  to  pay  premiums,  a  release  by  such 

agent  was  a  nullity (Ga.)  203 

R  in  full  on  payment  of  part  of  liquidated  demand  was  without  consid- 
eration except  as  to  amount  received (Col.)  256 
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GroBMly  inadcquato  consideration  for  a  R  of  valuable  rlghta  Ib  Itself  evi- 

dtnc<-  of  fraud (Col.)    256 

Payment   of  amount   less    than    due    is  not  an    accord  and  satisfaction 

unless  secured  by  coniilderatlon,  or  in  settlement  of  dispute. .  (Ala.)  266 
Answer  of  accord  failing  to  aver  that  sum  was  received  in  pursuance 

of  agreement   that  it  was  in   full,   was  demurrable (Ala.)   266 

Whether  representation   that  paper  was  receipt  when  in  fact  it  was  R 

was  fraud,  was  for  Jury (Mass.)   836 

Where   R    is   given   on   payment   as    for   death   resulting   from   sickness. 

beneficiary  could   not  afterwards  sue  as  for  death  due  to  accident. 

(111.)    887 

Where    money    was   received    only    as   partial    payment    it    need    not   be 

returned  before  suing  fur  balance (Mass.)   337 

A  claim   is  not   liquidated   if   there  is  a  bona  fide  dispute (la.)   341 

A  bona  fide  dispute  may  be  on  a  matter  of  law  as  well  as  of  fact.. .  (la.)  341 
It    was    not     necessary    that    claimant    should     have    known    specified 

grounds  for  denial  of  liability  to  give  cozvsideration  to  R (Tex.)   375 

R  by  one  partner  would  not  operate  to  bar  action  by  other  partner  on 

liability   policy    (Cal.)    396 

R  by   owner   does  not   extinguish   rights  of   insurer  as   subrogee,   where 

not  made  until  after  payment  of  insurance (X.   C.)   437 

Where  claim  against  wrong-doer  was  assigned  to  insurer,  a  subse- 
quent  R  to  assignor  would  not  prejudice  insurer (N.    Y.)    459 

RBM£DIES. 

[See   By-Laws;   Fraternal  Benefit  Societies.] 
Insurer  may  maintain  suit  for  accounting  against  agent,  as  relation  of 

parties  is  a  fiduciary  one (N.    Y.)      28 

What  R  are  open  to  insured  where  company  repudiates  contract..  (Ind.)  IIS 
Suit  to  cancel  substituted  benefit  certificate  may  not  be  maintained  by 

original    beneficiary    until    death    of    insured (Ohio)   231 

Where  society   denied   liability   insured   need   not  pursue   R  provided  by 

by-laws (111.)    242,    (Utah)   287 

By-laws  providing  that  action  of  association  on  claim  should  be  final,  is 

void (Wis.)    242 

Where  no  appeal  was  taken  as  by-laws  provided  Judgment  of  tribunal 

was  final (Neb.)   26S 

If  e.xpulBion   of  member   is  according  to   laws  of  society   courts  cannot 

interfere (Neb.)   266 

Provision  for  submission  of  claim  to  local  tribunal  is  valid (Wis.)    268 

Burden   rests   on    beneficiary   to   prove   that   she   has   pursued   R   within 

atate (Del.)   291 

Failure  of  society  to   follow   up  by-lawa  In   disapproving   claim  relieves 

beneficiary    from    pursuing    legal    R (Okla. )   310 

I»rocedure  for  expelling  member  should  be  analogous  to  ordinary  Judi- 
cial  proceedings (N.    Y.)    317 

RKMOVAIi. 

[See  Location.] 

RENEWAL. 

[See   Agent;   Commissions:   Contract;   Policy.] 

Agent   has   no   power  to   bind   company   by   agreement   to  extend   policy 

on  Its  expiration * (Okla.)     32 

Annotation — Validity  of  agreement  of  agent  to  renew  policy  in  future. .      91 

Terms  and  conditions  of  R  are  presumed  to  be  as  contained  in  original 

policy    (Arit.)   101 

Where,    after  default,    policy   was   renewed   by   reinsurer,    there   was   no 

responsibility  on   its  part   under   any   previoua  contract (la.)   162 

Society  may  provide  for  coverage  for  such  period  only  as  payment  was 
made,  the  contract  to  be  revived  for  a  like  period  by  a  new  pay- 
ment     (Wis.)   263 

(^ustom  of  accepting  renewal  premiums  after  due  date  is  waiver  of  pay- 
ment  in   advance (Neb.)   364 

Agent  having  authority  to  collect  premiums  and  issue  R  receipts  may 

extend  time  for  payment  of  R  premium (Ind.)   366 

On  issuance  of  "renewal  receipt"  company  could  not  deny  payment  of 

premium (111.)   361 

Delivery    of    R    receipt    creates    no    liability    on    part    of    insurer    until 

accepted  by  insured (U.  S.  C.  C.  A.)  366 

Evidence  considered  and  held  to  make  question  for  Jury  as  to  whether 

Insured  accepted  R  receipt (U.  S.  C.  C.  A.)   867 
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Where   agent   stated   that   endorsement   would   be   made    "extending   the 

coverage,"    Insured    waa    not    bound    by    iimltatlons    in    new    policy. 

(Tex.)   401 

Original  bond  and  R  constituted  separate  contracts. ..  (Tenn.)  462,   (Mo.)   460 
Statements   made    to    obtain    R,    which    were    not    made   warranties    by 

terms  of  contract,   will  be  construed  as  representations (Mo.)   460 

Where   lajt   bond   related    to   different   subject   matter   it   could   not   be 

considered  as  R  of  former  bond  so  as  to  cover  former  defalcations. 

^ (U.  S.  C.  C.  A.)   468 

REIPAIBS. 

[See  Alterations:   Policy;   Risk.] 
Where  insured  failed   to  make  R  as  he  had  agreed,   there  could  be  no 
recovery    regardless    of    whether    the    agreement    be    considered    a 

promissory  warranty  of  representation    (Ind.)        9 

Remaindermen  cannot  require  that  proceeds  be  used  to  rebuild  property. 

(Mo.)      70 

Laying  of  new  roof  is  not  an  ordinary  R  within  liability  policy.  (N.  Y.)   422 
Employe  engaged   in   unloading  material   to   be  used   in   making  repairs 
was  not  covered,  the  policy  excepting  injuries  to  persons  connected 

with   making   R    (Ind.)   426 

Under    appeal    bond    obligating    surety    to    indemnify    for    all    "waste" 

there  was  no  liability   for  R (N.   Y.)   446 

RKPRKHCNTATIONS. 

[See    Application;    Misrepresentations;    Policy;    Statutes;    Warranty.] 

REPUDIATION. 

[See  Rescission.] 

Where  refusal  to  accept  further  premiums  was  due  to  failure  of  Insured 

to  pay  premium  within  proper  time,  there  was  no  R (Ind.)   118 

What  remedies  are  open  to  insured  where  company  repudiates  con- 
tract      (Ind.)   118 

Where   company    repudiates   contract    insured    may    maintain    action   at 

once  for  damages.   (Ind.)   118,   (Oa.)   202 

Where  after  an  alleged  R  insured  elected  to  treat  policy  in  force  to 
recover  damages,  he  was  estopped  from  suing  for  damages  as  for  R. 
(Ind.)   118 

RESCISSION. 

[See  (Contract;   Condition   Precedent;    Pi'aud;   Premium.] 
Method  provided  by  policy  for  cancellation  is  not  exclusive,  and  insurer 

on   being  sued    may   rescind    by   making  proper    tender   Into   court. 

(Ind.)        9 

R  need  not  be  made  before  suit,  but  may  be  made  at  the  time  of  filing 

answer (Ind.)        9 

Violation  of  contract  renders  policy  voidable  only  at  election  of  insured. 

(Mo.)  66.   (Ind.)   76,   (8.  C.)   96 

Violation   of   contract   after   liability   attaches   may   be   set   up   without 

return  of  premiums.    (Ind.)     76 

Where  policy   is  void  at  its  Inception  premiums  must   be   returned   by 

insurer (Ind.)     76 

Denial  of  liability  because  of  breach  of  contract  cannot  be  treated  as 

cancellation   calling   for   return    of    premium (Ind.)     76 

Where  release  was  signed  by  reason  of  fraud  of  adjustor  insured  could 

rescind  and  recover  for  entire  loss (N.  Y.)     81 

Answer  of  fraud  must  aver  election  to  rescind  by  returning  premiums 

received , .    (Ind.)    150,   175,   261 

Where    insurer    did    not    learn    of    misrepresentation    until    proofs   were 

made,  a  return  of  premiums  at  that  time  was  sufTicient (Ind.)  176 

Assured  could  not  attack  loan  agreement  for  fraud  and  at  same  time 

stand  on  policy  where  both  were  parts  of  same  transaction. ..  (Mo.)   185 
After  death  of  insured,  rights  of  beneficiary  could  not  be  changed  by 

attempted    R (Pa.)   209 

In  suit  to  rescind  court  may  require  return  of  premiums  where  war- 
ranty  by   insured .  was   in   good    faith (Minn.)   229 

In  case  of  intentional  fraud  Insured  Is  not  entitled  to  return  of  prem- 
ium     (Minn.)  289 

Question    of    reasonable    time    where    facts    are    not    in    dispute    is     for 

court (Ind.)  244 

To  avoid  policy  for  breach  of  promissory  warranty  premiums  received 

after  breach  must  be  returned (Ind.)  251 
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8ttit  to   cancel   policy   for  fraud   does  not   abate   on  death  of   insured. 

(Minn.)  280 

Defence   of    ultra   viree    la    not    waived    by    failure    to    return    moneys 

received (Mo.)  ^SS 

It  is  not  necessary  to  return  premiums  to  rely  on  misrepresentations. 

but  the  same  may  be  recovered  by  insured's  legal  representative. 

(111.)   330 

Where   money   was  received   only   as   partial   payment   it   need   not  be 

returned  before  suinar  for  balance (Mass.)   337 

Where  risk  has  attached  there  can  be  no  recovery  of  premium  because 

of  avoidance  of  policy  by  breach  of  warranty (Me.)  383 

BfiSBBVE  Ft'ND. 

[See  Accounting:;  Beneficiary;  Deposits;  Distribution;  Insolvency.] 
Present   value   of   outstanding  policies   Is  not   "an   unconditional    debt" 

within  Wis.   law  relating  to  taxation ( W^Ia)   187 

Equitable  value  of  policy  constitutes  Its  R (Mo.)   189 

RIDKR. 

[See   Contract:   Permit;   Policy.] 

Loss   payable    clause    is    binding:   on    company    all  hough    not    physically 

attached   to  policy (Okla.)      63 

By  attaching  R  redistributing  insurance  and  extending  coverage,  a  new 

contract    wa^s    consummated (Ind.)   100 

i\&3lgnment,   which  was  not  endorsed  on  policy  as  by-laws  require,  was 

not  binding  on  company (Mich.)   116-b 

R   attached    to    policy    held    to   be    in   compliance    with    the   Oklahoma 

standard   policy  law (Okla.)   103 

Issuing  agent   having  authority   to   sign   R   It   was   immaterial    that   no 

executive  officer  had  signed  it (N.  Y.)   353 

War  R  attached  to  policy  is  part  of  contract  even  though  unsigned  by 

Insurer (N.   Y.)   3S3 

N.  Y.  Law  requiring  filing  of  forms  with  insurance  departments  makes 
it  duty  of  insurer  to  file  general  form  of  each  class  of  R  used. 
(N.    Y.)   353 

Failure  to  flie  form  of  R  with  Insurance  department  as  required  by  N.Y. 
Law  did  not  render  It  Invalid  but  only  subjected  insurer  to  pen- 
alties provided  by  statute (N.   Y.)   353 

N.    Y.   Law  providing  for  printing  of  exceptions   In   specified   type  doej 

not  apply   to    R (N.    Y.)    354 

Unapproved    rider   attached    to   accident    polic)'    is   no   part   of   contract 

under   New   York   law (N.  Y.)   371 

That  Insured  signed  war  R.  which  had  not  been  approved  by  New  York 

Law.   would   not   make  It  part  of  contract (N.Y.)   372 

Where  R  provides  its  terms  are  substituted  for  those  of  policy  pro- 
visions  of   policy    were   not   applicable (Me.)    381 

BIOT. 

[See  Policy;  Risk.] 

KISK. 

[See  Contract;  Jury;  Policy.] 

Conversation  between  Insured  and  soliciting  agent  as  to  scope  of  R  held 

Incompetent (Minn.)        2 

Apportionment  of  lo»s  on  buildings  in  course  of  construction...    (Minn.)        2 

Misdescription  of  R  furnishes  defense  only  where  statements  as  to  loca- 
tion  is   a    warranty (Pa.)        8 

Averment  that  property  was  incorrectly  described  without  averring 
misdescription  was  result  of  mutual  mistake,  renders  pleading 
demurrable   (Pa.)        8 

Testimony  that  Insured  had  given  correct  description  and  that  mis- 
description  was   result   of  mistake   held   proper (U.   8.  C.   C.   A.)      25 

Where   evidence   confllcled   as   to   time   of    fire   question    was   for    jur>'. 

(U.  S.  C.  C.  A.)      2« 

Where  policy  excepts  certain   risks  all  others  are  covered (Me.)      28 

Insured  may  recover  for  loss  due   to   negligence (Me.)      2S 

Misdescription   of   R   resulting   from   mutual   mistake. .  will    not   prevent 

recovery (Kan.)     32 

Policy  insuring  several  items  In  separate  amounts  is  divisible  contract. 

(Tex.)      33 

Company   is  liable  for  destruction  of  property  preceding  date  of  actual 

issuance  of  policy  where  policy  was  antedated (U.  S,  C.  C.   A.)     42 
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Policy  coveriner  several  items  is  not  severable (Ohio)     44 

Knowledge  of  insurer  of  removal  of  ffoods  and  retention  of  premium 
would  not  estop  it  irom  denying  liability  for  loss  in  new  location. 
(Cal.)     45 

"All  while  contained  in"  did  not  constitute  warranty  that  goods  would 
not  be  removed;  on  removal,  followed  by  return,  Insured  could 
recover.    (Cal.)     45 

Where  character  of  R  was  established  it  was  not  error  to  refuse  evi- 
dence of  rates  charged  on  a  different  character  of  R 

(U.  S.  C.  C.  A.)     67 

"Premises"  as  used  in  average  clause,  defined (Neb.)     68 

Representations   of   soliciting  agent  as   to   extent   of   coverage   are   not 

binding  on  insurer (la. )     71 

"Farming  utensils"    held   to  Include  windmill   and  farm  scale (la.)     71 

"Hay  In  stack,"  construed (la.)     71 

Where  agents  viewed  R  and  described  it  as  builder's  R  company  could 

not  question   classincation (la.)     74 

"Printing  presses  *  *  *  and  such  other  merchandise,  furniture  and  fix- 
tures, as  are  usually  kept  and  used  in  a  printing  office"  includes 
linotype    machine (Minn.)     81 

\\Tierc  a  second   loss  occurred,   policy  covered   only  to  such   amount  of 

face  as  remained  after  payment  of  first  loss (Minn.)     97 

"All  other  merchandise"  in  a  policy  insuring  fruits,  vegetables,  etc., 
will  not  be  construed  to  cover  a  loss  of  ice  cream  where  insured 
had  no  such  department  at  time  of  Lisuance  of  policy (la.)     99 

Question  of  extent  of  coverage  is  for  Court (Tex.)   101 

"Blanket    policy"    covers    to    its    full    amount    every    item    of    property 

described  In  it,  and  is  Inconsistent  with  average  clause (Ore.)   104 

"Furniture    and    fixtures"    include    light    fixtures,    electric    wiring,    etc. 

(Tex.)   114 

Where  property  was  described  in  application  the  fact  that  it  was  not 

described  In  policy  was  Immaterial '. (Tex.)   117-c 

Payment  of  the  full  amount  Insured  on  several  items  does  not  ter- 
minate policy  as  to  other  items (Tex.)   118-d 

Policy   insuring   specified   property   does   not   extend   to   cover  insured's 

profits   thereunder (Va.)   122-h 

Coverage  of  "any  Interest"  does  not  extend  to  insured's  profits. .  (Va.)   122-h 

Policy  Insuring  against  both  disability  and  death  for  a  single  con- 
sideration is  not  severable (Ind.)   118 

Where  it  was  averred  that  policy  was  issued  on  Sept.  ;22nd  and  that 
insured  died  on  the  morning  of  September  22nd,  of  a  subsequent 
year,  the  preceding  premium  having  been  paid,  there  was  no  lapse. 
(Tenn.)   157 

Recovery  cannot  be  had  where  Insured  was  executed  for  crime..  (N.  C.)   164 

Complaint  must   show   that   liability  accrued  within   period  covered  by 

policy (Ala.)   27'(r 

Payment  of  "monthly  premium"  carries  policy  for  one  month  from 
date  of  its  delivery,  even  though  different  corporation  La  stated  in 
policy (Mo.)   831 

Provision    in    accident    policy    excepting    certain    injuries    and    death 

from   certain   causes  is   binding (Mo.)   368 

Damage  due  to  breaking  of  crane  in  holding  vessel   is  not  covered   by 

marine  policy ( Eng. )   382 

Credit   indemnity  bond   construed  and   held   to  exclude   losses  occurring 

prior  to  specified  date (I'.  S.  C.  C.  A. )   417 

Liability  and    indemnity   insurance   distinguished (Wash.)   418 

Fact  that  consignee  was  prevented  from  concluding  contract  by  rea,3on 
of  war  amounted  to  total  loss  under  policy  insuring  against  loss 
from    any    cause   whatsoever ( Eng.)   420 

Where  bond  insures  office  holder  it  will  be  presumed  that  bond  covers 

term  of  office (Conn.)   431 

HALE. 

[See  Ownership.] 

8AI.YAQE. 

[See  Marine  Insurance.] 
Failure   to   separate   damaged   and   undamaged   goods  defeats   recovery. 

(N.  Y.)     53 

SEAWORTHINESS. 

[See   Marine   Insurance.] 
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8ERIOL8  IIXNESS. 

[See  DiseaM;   Health.] 

SCKVICE  OF  PROCESS. 

[See   Foreign  Company;   Insurance  Commissioner.] 
S  may  be  made  un  insurance  superintendent  in  action  on  contract  made 

outside  of  state  on   property  outside  of  state (Mo.)     65 

Where   return  of  srrvlce  showed  service  on  auditor  of  state  court   had 

Jurisdiction   of  defendant (la.)   211 

Service     on     insurance     commissioner     after     withdrawal     of     company 

from  staH'  is  aulTiiient (Minn.)    233,   289 

\Vh<-re  insur<'r  had  no  place  of  buslncHs  In  county  in  which  It  was  sued. 

court    acquired    no    Jurisdiction (Ga.)   260 

Exemiition  of  benefit  society  from  insurance  loss  does  not  exempt  them 

from   laws   lelatingr  to   8 (Ark.)    284 

Ark.    law    providing    for   S   on    collector   of   subordinate    lodge    is   valid. 

(Ark.)    284 

Reinsurer   of    business   of    foreign    company    may    be    brought    into   court 

by   servicf   on    insurance   commissioner    (Minn.)   287 

Service  of  chief  officer  of  local  lodge  is  sufficient (Ga.)   309,   (Xeb.)    451 

In    action    to    recover    attorney's    fees,    service    on    agent    authorized    to 

settle   claims  on   policies   is  not  good (N.    V.)   453 

That    foreign    company    had    reinsured    business    and    withdrawn    would 

not    prevent    service    of    it    through    agency    of    insurance    commis- 
sioner      (Pa.)   466 

Service  may   be  made  on  insurance  commissioner  for  breach  of  agency 

contract (Pa.)   466 

SET  OF  BOOKS. 

[See    Iron-Safe   Clause;    Policy.] 

SET-OI<T. 

[See  Counter-claim.] 

Where  company  was  owing  insured  indemnity,  hla  failure  to  pay  prem- 
iums  furnished    no   cause   for   forfeiture (Ga.)   206 

Commissions  due  collector  should  be  applied  to  payment  of  his  assess- 
ments      (Tex.)   227 

It  is  duty  of  insurer  to  apply  excess  payments  to  keep  policy  in  force. 

(Ky.)   271 

Burden  rested  on   plaintiff  to  show  existence  of  surplus  fund  available 

for  payment  of  assessments (Pa.)   313 

Liability  company,  upon  Judgment  being  rendered  in  favor  of  em- 
ploye,  cannot   8  claims  against  bankrupt  employer (Minn.)   419 

In  action   by   tenant   to   recover  deposit,   landlord   could   S   damages  for 

failure  of  tenant   to   obtain   Insurance (X.   Y.)   468 

SETTLEMENT. 

[See   Payment;   Release.] 

Check  given   in   full  of  account,   where  parties  thereafter  agreed   to   tr>- 

to  reach  a  llnal  S,  held  no  accord  and  satisfaction (X.  Y.)      28 

Evidence  considered  and  held  that  S  was  not  obtained  by  fraud  on  the 

part  of  insured (Neb.)     55 

An  accord  without  satisfaction  furnishea  no  defense  to  insurer. ..( Tex. )   102 

S  or  surrender  made  without  consent  of  beneficiary  was  not  binding  on 

her (La.)   148 

Beneficiary's  administrator  having  surrendered  policy  on  payment  of 
surrender  value,  the  receipt  for  which  Insured  signed,  his  adminis- 
trator on  his  death  was  not  entitled  to  recover  paid-up  insurance. 
(Miss.)   167 

Where  Insurer  refuses  to  defend  claim  against  insured  Insured  Is  re- 
leased from  his  obligation  not  to  settle (Wis.)   412 

Where  release  is  given  on  payment  as  for  death  resulting  from  sick- 
ness, beneflclary  could  not  afterwards  sue  as  for  death  due  to  acci- 
dent     (111.)   337 

A  claim  is  not  liquidated  if  there  is  a  bona  flde  dispute (la.)   341 

Where  beneflclary  accepts  draft,  which  was  tendered  on  condition  that 
it  was  in  S  of  whole  debt,  there  was  an  accord  and  satisfaction. 
(la.)  841 

A  bona  flde  dispute  may  be  on  a  matter  of  law  as  well  as  of  fact..  (la.)  341 

Provision    forbidding    S    of    claims    without    consent    of    insurer    is    not 

legal (111.)   397 

Xo   liability   for  damages  could  arise   out  of  Insurer's  refusal  to  settle 

claim  against  employer (Wia)   411 
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Liability  company  is  liable  In  damages  for  negligence  in  making  de- 
fense     (Wis.)    412 

Where  Insurer  refuses  to  defend  claim  against  Insured  insured  is  re- 
leased from  his  obligation  not  to  settle (Wis.)   412 

Insurer  must  exercise  exclusive  right  of  settling  claims  in   good   faith. 

(Wis.)    412 

Provision    that    insurer    should    have    exclusive    right    of   settling   claim 

is  valid (Wis.)   412 

Where  insurer  refuses  to  make  defense  it  will  be  bound  by  reasonable  S 

made   by   insured ( Tex. )   446 

Provision   of   policy   that   insured   shall   not   Interfere   in   8  of   clalma   is 

valid (Pa.)   457 

Acts  of   insured    considered    and   held    that    they   did   not   constitute   an 

Interference   in   negotiations   for   compromise (Wash.)   464 

Where  insurer  refuses  to  delend,   insured  may  settle  claim  and  recover 

from   Insurer   without   proof   of   liability (N.    Y.)   471 

SICK  BKNBFITS. 

[See    Constitution    and    By-Laws;    Fraternal    Benefit    Orders.] 

SIONATLRK. 

[See  Agency;  Contract;  Policy.] 
Policy    is    valid    when    countersigned    by    local    agent,    notwithstanding 

provision   that   it   shall   not   be   valid   until   countersigned   by   secre- 
tary      (Okla.)     75 

That  policy  was  not  countersigned   by  resident  agent  did  not   render  it 

invalid (Wash.)   121-g 

Testimony   as   to   handwriting   may   be   given   although   witness   had   no 

information    other   than   examination    of   letters (N.    C.)   287 

Beneflciary    supplement    attached    to    policy    is    part    of    contract    even 

though    not    signed (Pa.)   350 

War  rider  attached  to  policy  Is  part  of  contract  even  though  unsigned 

by  insurer (N.   Y.)   853 

Issuing  agent  having  authority  to  sign  rider  it  was  immaterial  that  no 

executive   officer   had   signed   It (N.    Y.)   358 

Delivery   of   policy  and   collection   of   premium   waivas   countersignature 

by   agent. (Ga.)   377 

Subscribers    to    employers    mutual    liability    Insurance    association    may 

sign  by  attorneys.    (Pa.)   388 

Conduct  of  insurer  held  to  be  waiver  of  S  of  employe  to  bond. ..  (Okla.)   407 
S   of   employe    is    condition    precedent    to    completion    of   fidelity    bond. 

(Okla.)   407 

Statement    that    Insured    relied    on    letter    saying    that    "duly    executed 

bond"    waa   enclosed,    would   not   estop    insurer   from    insisting   that 

there    was    no    liability    becau.se    it    was    not    signed    by    employe. 

(Mass.)   433 

SPRINKLER  LEAKAGE. 

[See  Policy;  Risk.] 
Insurer  under  S  policy   held  liable  for  loss  caused  by  freezing. ..  (Can.)      50 

STATE  REGULATION. 

[See  License:  Statutes.] 
Permission  to  a  foreign  company  to  do  business  is  not  a  vested  right. 

(La.)     87 

Permission  to  foreign  company  to  do  business  Is  not  a  contract. ..  (La.)     87 
State   has   right    to   exclude   foreign   company    that   has   an   established 

business   therein (La.)     87 

Business  of  insurance  is  affected  with  public  interest  and  may  be  reg- 
ulated by  state (S.  C.)     »9 

State  may  regulate  foreign  companies  even  to  extent  of  excluding  them. 

(N.  Y.)   119-e 

A  state  has  power  to  levy  an  occupation  tax  in  lieu  of  all  other  taxes. 

(WU.)  133 

Legislature  may  create  Insurance  board  for  purpose  of  regulating  rates. 

(Okla.)  409 

Okla.  Law  regulating  rates  is  constitutional (Okla.)  409 

No  cltlsen  can  have  a  vested  right  as  between  himself  and  state,  in  a 

contract  to  represent  a  foreign  insurer. (S.  C.)   448 
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STATUTE  OF  FRAUDS. 

[See  Con  tract.] 
Ante-nuptial  contract  under  which  Intended  wife  was  made  heneflclary 

waa  taken  out  of  S  by  subsequent  marrlase  of  parties. (Cal.)  311 

.Where  contract  for  placing  insurance  was  partly  executed.   S  did  not 

apply (U.    8.    D.    C.)   421 

Contract  for  placingr  insurance  "for  the  next  two  years"  is  within  the  S. 

(U.  S.  D.  C.)    421 

STATtTES. 

[See  Constitutional  Law.] 


Under  Ala.  St.  providing  for  penalty,  the  same  need  not  be  claimed  In 

order  to  be   recoverable 14 

Misstatement  of  iclatlonship  of  beneficiary  held  immaterial  under  Ala. 

Codi» 127 

Plea  of  misrepresent ution  is  demurrable  where  it  fails  to  allege  intent 

l")   deceive    under    A  la.    Code 165 

Benefit  boclety,   unle»«  a   ".secret   benevolent"    Institution,   would   not   be 

relieved  from  operaUon  of  statute  relating  to  misrepresentations..    2S4 

Arkansus. 

Exemption    of    bcncflt    society    from    insurance    laws    does    not    exempt 

ihem   from   loss  relating  to  service   of  process 284 

Venue   of  action   under   Ark.    St ?S4 

.Ark.   law  providing  for  service   of  process  on   collector  of  subordinate 

lodge    is    valid 284 

California. 

Cal.  law  providing  for  penalty  for  presentment  of  fraudulent  claim  does 

not  apply   to   claims  on   accident   policies. 376 

Cdomdo. 

Col.  law  relating  to  losses  caused  by  railroads  was  not  intended  to  give 

railroads   benefit   of   insurance lOS 

Provision   limiting  amount  payable   in   case  of  suicide   held  void  under 

Col.    St 256 

Florida. 

Fla.  law  defining  agents  does  not  undertake  to  fix  scope  of  their  author- 
ity as  between  insurer  and   ihird  persons. (U.   S.   S.  C.)   189 

Goorsla. 

Policy  payable  to  wife  is  exempt  under  Oa.  Law (U.  8.  D.  C.)  164 

Ga.   law  requiring  attachment  of  application  is  not  applicable  in  suits 

to  establish  liability  of  policyholders  to  pay  assessments 129-e 

Venue  of  action  under  Ga.   law 206 

Ga.  I^aw  limiting  commissions  on  sale  of  stock  has  no  reference  to  sale 

of  stock  belonging  to  individual 412 

IdiUio. 

Provision  of  Idaho  Code,  adopting  N.  Y.  Standard  form  of  policy.  Is  not 

unconstitutional 38 

Idaho  Law  providing  for  incontestability  after  two  years  does  not  pre- 
vent parties  from  making  contract  incontestable  from  date 143 

lUinola. 

III.  Law  relating  to  taxation  of  mutual  benefit  societies,  construed 248 

Authority   of   insurance   commissioner  under  111.    Law 393 

Indlaiw. 

Ind.  St.  relating  to  reinsurance  contracts  has  no  application  to  second 

reinsurance  contract  entered  into  by  original  reinsurer (Icu)   161 

Iowa. 

Subsiduary  brokerage   company   through   which   policy   was  issued   held 

agent   of  Insurer  under  la.    St 74 

S  fixing  time  for  suing  on  policies  has  no  application  to  benefit  societies  237 

la.   law  relating  to   false  statements  by   corporation   is  Inapplicable  to 

mutual   benefit   societies 268 

By-law    providing    that    ciiange    of    beneficiary   should    not    be    effective 

until  endorsement  thereof  held  invalid  under  la.  law (Cal.)  314 


Statutory  penalty  may  be  recovered  where  policy  was  written  In  Kan. 

insuring  property   in   another  state 46 
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Kan.  law  requiring  notice  of  forfeiture  is  inapplicable  to  policies  issued 

before  its  enactment 135 

Under  Kan.  St.  by-law  of  benefit  society  which  did  not  make  provision 

for  payment  of  death   benefits  was   invalid \ 266 

Kan.   law   relating   to   mutual   benefit  societies   construed 307 

Kentocky. 

Under  Ky.  St.  co-insurance  provision  held  invalid 41 

Foreign  assessment  company  is  subject  to  premium  tax  provided  for  by 

Ky.  St 123 

It  was  not  intention  of  Ky.  Legislature  to  impose  tax  on  aggregate  of 
premiums  paid  and  thereafter  to  be  paid  on  policy  issued  by  foreign 
company 140 

Ky.   St.   fixing  venue   of  action  applies   to  foreign  as  well  as  domestic 

companies 142 

Ky.  Law  relating  to  elements  of  contract  does  not  apply  where  only 
purpose  of  referring  to  unattached  instruments  is  to  establish 
amount  to  be  paid  by  insurer 267 

Enactment  of  law  requiring  attachment  of  by-laws  did  not  Impair  con- 
tract between  special  charter  company  and  state 270 

Ky.  St.  requiring  attachment  of  by-laws  as  applied  to  fraternal  benefit 

societies   does   not   impair   contract 270 

Burial  associations  are  not  subject  to  laws  regulating  companies  on  as- 
sessment   plan 289 

Ky.  law  relating  to  burial  association  does  not  require  deposits  by  those 

associations  having  no  capital  stock 289 

Venue  of  action  under  Ky.  St.  considered 362 

Statutory    provision    for    payment    of    premium    tax    after    withdrawal 

from  state  is  not  unconstitutional 391 

Applicability  of  reciprocal  law  does  not  depend  upon  actual  transaction 

of  business  by  domestic  companies  in   other  state 480 

Louisiana. 

There  is  no  La.  Law  making  insurer  liable  for  full  amount  of  policy  on 

movable  property  in  event  of  total  loss 39 

La.    Law   exacting  payments   by    foreign   companies   for    benefit    of   fire 

departments,  is  not  a  "tax." 87 

Maryland. 

A  clerk,  receiving  a  salary,  whose  duties  require  him  to  solicit  business. 

is  an   insurance  broker  within  Md.   Law 413 

A  solicitor  receiving  commissions  on  businc<ss  which  he  produces  is    an 

"Insurance  broker"  within  Md.   Law 413 

Clerk  in  ofTice  of  broker  while  acting  under  instructions  of  employer  is 

not  an   "insurance   broker"   within   Md.   Law 413 

The  act  of  an  employe  in  soliciting  a  renewal  constitutes  him  an  "insur- 
ance broker."    414 

Md.  Law  establishing  employes  relief  fund  is  constitutional 468 

Massaoh  nsetts. 

Statements  in  policy  itself  are  controlled  by  Mass.  Law  relating  to  mis- 
representations  368 

Michigan. 

.Coroner's  certificate  of  death  is  prima  facie  evidence  of  cause  of  death 

under   Mich.    Law 183 

Minnesota. 

Sec.  3300  Gen.  St.  Minn.  1913  applies  to  misrepresentation  in  applica- 
tion for  accident   insurance    376 

Mississippi. 

Miss.   St.   relating  to  terms  of  contract   does  not  prevent  a  waiver  by 

insurer 68 

Deductions  from  premiums  due  were  "cash  dividends  paid"  within  Miss. 

Law  relating  to  taxation 136 

Benefit  society  is  "life  insurance  company"   within  Miss.  Law  relating 

to  venue 272 

Requiring  of  notice  within  15  days  Is  void  under  Miss.  Law 868 

I'lemlum  tax  held  invalid  as  an  occupation  tax  under  Miss.  St 887 

Mlseoori. 

S  providing  for  penalty  was  not  intended  to  penalise  insurer  for  resist- 
ing claim,  part  of  which  was  not  owing 46 

Service  of  process  may  be  made  on  insurance  superintendent  in  action 

on  contract  made  outside  of  state  on  property  outside  of  state 65 
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Mo.    Law   providing  for  service  of  process  on  inBurance   superintendent 

is    c onstltutionai €5 

Mo.   law  providing:  penalty  for  vexatious  refusal  to  i>ay  constmed. 84 

Mo.  Valued-Policy  Law  fixes  value  of  personal  property  only  as  to  time 

of    issuance    of    policy 95 

There  being*  no  pleading  or  evidence  that  misrepresentation  was  ma- 
terial,  evidence   of  its   falsity  was   inadmissible 121 

Under  See.  7897  R.  8.  Mo.  1899  only  Indebtedness  on  account  of  past  due 

I. remiums  could  be  deducted 1S7 

Mo.  I^aw  providing  for  extended  insurance  Is  constitutional 1S8 

"Past  premium  payments"  within  meaning  of  Mo.  Non-forfeiture  Law, 

construed 1S9 

Mo.  Law  making  materiality  of  misrepresentations  a  question  for  Jury 
was  not  intended  to  deprive  courts  of  equity  from  assuming  Juris- 
diction  of   suits   to   cancel 17S 

Mo.  Law  mating  to  representations  applies  to  warranties  and  repre- 
sentations alike 174 

Mo.  Law  levying  premium  tax  on  foreign  companies  is  inapplicable  to 

assessment    companies    1S4 

Premium   tax   imposed   by   Mo.    Law  is  privilege   tax  and   Is  subject   to 

constitutiunal  requirement  of  uniformity 184 

Mo.  I^aw  requiring  medical  examination  is  not  complied  with  by  em- 
ployment of  unlicensed  physician 190 

Mo.   Law  providing  for   penalty   Is  constitutional 199 

Mo.   Law  providing  receivers  may  be  appointed   only  by  courts  of  that 

state   could   only   be   taken   advantage   of  by   the   State   itself 

(U.  S.  D.  C.)   286 

Provision  fixing  amount  to  be  paid  in  case  of  death  from  poison  at  a 
sum  less  than  the  face  of  the  policy  Is  not  invalid  under  Mo.  Law. 
368 

By  pleading  suicide  which  was  no  defence  under  Mo.  Law.  beneficiary 
could  not  avoid  provision  of  policy  limiting  amount  to  be  paid  in 
case  of  death  from  poison 369 

Policy  insuring  against  death  resulting  from  accidental  bodily  injuries 

Is  life  Insurance  policy  within   Mo.   suicide   law 374 

Where  statutory  penalty  was  claimed  plaintiff  could  offer  evidence  of 

vexatiousness 374 

If  plaintiff  desires  to  recover  penalty  there  must  be  appropriate  aver- 
ments of  proof  to  sustain  same 875 

Mo.  Law  relating  to  custody  of  funds  of  trust  companies  issuing  fidelity 

bonds,    construed 404 

Proposed  charter  of  insurance  company  does  not  become  efl^ective  until 

stock   has   been   subscribed   under  Mo.    Law 405 

Where  note  given  for  capital  stock  was  deposited  in  bank  with  stock 
certificate,  maker  of  note  was  liable  notwithstanding  Mo.  Law  re- 
quiring payment   in  money 418 

Mo.  laws  relating  to  misrepresentation  do  not  apply  to  fidelity  insur- 
ance     459 

Nebraska. 

Neb.  Law  providing  for  attorney's  fees  is  applicable  to  contracts  pre- 
viously  issued 178,  899 

Surety  company  is  liable  for  statutory  penalty 399 

Process  may  be  served  upon  chief  officer  of  agency  under  Neb.  Law 451 

New  Jersey. 
Statutory  provisions  are  to  be  construed  as  part  of  oral  contract 181 

New  Mexico. 

Moneys  allowed  in  abatement  of  future  premiums  are  exempt  from  tax- 
ation  under   N.    M.   Code 129 

New  York. 

N.  Y.  Law  defining  agents  was  intended  to  regulate  Insurance  business 

and  not  to  establish  relationship  between  applicants  and  insurers...      88 

Reinsurer   is  liable   for  tax  for  benefit   of  fire  department,    under  New 

York  City  charter    119-e 

Defense   based   upon   fraudulent   statements  is   insufficient   under   N.    Y. 

Law  where  statements  were  not  Incorporated  in  policy 167 

Company  insuring  against  loss  of  life  from  accident  is  a  "life  insur- 
ance" company  within  N.  Y.  Law  relating  to  misrepresentations. . .   888 

Failure  to  file  form  of  rider  with  insurance  department  as  required  by 
N.  Y.  Law  did  not  render  it  invalid  but  only  subjected  insured  to 
penalties  provided   by   S 868 
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N.  Y.   Law  requiring  filing  of  forms  with  Insurance  department  makes 

It   duty   of   insurer   to   file   general    form   of   each    class   of    riders 

used 353 

N.  Y.   Law  providing  for  printing  of  exceptions  In  specified   type  does 

not  apply  to  riders 364 

Unapproved    rider   attached   to   accident   policy    Is   no   part   of    contract 

under  N.    Y.    Law 371 

That  Insured  signed  war  rider,  which  had  not  been  approved  by  N.  Y. 

Law,  would  not  make  it  part  of  contract 372 

North  Carolina. 
Requirement  that  action  must  be  filed  within  one  year  is  valid  under 

N.  C.  Law 5 

That  Insurer  violated  S  or  other  regulations  would  not  prevent  recovery 

on   policy 238 

By-law  limiting  right  of  action  to  one  year  is  valid  under  N.  C.  Law..   274 

Ohio. 
Provision  of  policy  Insuring  building,  limiting  liability  to  proportion  of 

whole  insurance  is  void  under  Ohio  Valued-Policy  law 94 

Policy  provision  limiting  time  of  action  to  one  year  held  invalid  under 

Ohio  St.  related  to  retrial  of  actions 94 

Ohio  Valued  Policy  provision  does  not  apply  to  personal  property 94 

Oklahoma. 
Statutory  provision  for  penalty  is  a  law  relating  to  the  performance  of 

the  contract,  and  not  to  the  remedy 27 

Statutory  provision  for  penalty   is  not  retroactive 27 

Under  Okla.  Law  action  against  domestic  company  may  be  brought  in 

county  where   cause   of  action  arose 62 

Rider    attached    to    policy    held    to    be    in    compliance    with    the    Okla. 

Standard-Policy    law 108 

Okla,    Law   regulating  rates   Is  constitutional 409 

Exemption   of    domestic   mutual    companies   and    reciprocal    associations 

does  not  deny  equal  protection 410 

Mandamus  will  not  be  awarded  against  insurance  commissioner  direct- 

ing  issuance  of   license 411 

Where   no  notice   was  given   as  required   by  Okla.   Law  there  could   be 

no  recovery 489 

Fennsylvania. 

Pa.   Law  permitting  notice  to  be  given  within  a  certain  time  does  not 

limit  Insured   to  such  period Ill 

Dividends  credited  to  policyholders  are  properly  deducted  in  computing 

premium  tax  under  Pa.  St 179 

Service  may  be  made  on  Insurance  commissioner  for  breach   of  agency 

contract  under  Pa.   St 466 

South  Carolina. 

By-laws,  not  Incorporated  in  policy  as  required  by  S.  C.  St.   could  not 

be  considered  part  of  contract 16 

S.  C.  Law  relating  to  licensing  of  Insurance  brokers  is  not  unconstitu- 
tional      99 

Under  S.  C  Code  making  policies  incontestable  after  two  years,  insurer 
could  not  rely  upon  misrepresentation  to  obtain  reinstatement 
where  policy  had  been  in  force  two  years 168 

S.    C.    Anti-compact   Law   Is   not   unconstitutional 447 

Federal  employers'   liability  act  is  without  effect  on  action  by  employe 

to  cover  relief  benefits 463 

S.    C.    Law    providing   that   acceptance   of  •  relief    benefits   shall    not    be 

waiver  of  right  of  action  for  damages  is  valid 463 

Tennessee. 

Suit  having  been  commenced  before  expiration  of  60  days  after  demand. 

Insured  was  not  entitled   to  recover  penalty 67 

A  formal  demand  must  be  made  for  payment  after  maturity  of  policy  to 

entitle   insured   to  statutory   penalty 67 

Tenn.  St.  providing  for  one  month  of  grace  applies  to  policies  rein- 
stated subsequent  to  its  enactment  although  previously  issued....   167 

Under  Tenn.   St.   penalty  will   be  allowed  only  to  extent  of  reasonable 

attorney's  fees  where  no  additional  expense  is  shown 167 

It  Is  only  where  Insurer  acts  in  bad  faith  that  it  is  subject  to  penalty 

under  Tenn.  Law 209 

Title   of   Tenn.   Law   relating   to   organization   of   benefit   societies   held 

sufficient 272 

Tenn.  Law  exempting  fraternal  benefit  societies  from  laws  applicable  to 

other  Insurance  companies  is  not  unreasonable  classification 273 
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Provision  that  suits  must  be  commenced  "within  two  years"  is  void 
under  Tex.  St.  that  no  limitation  for  a  "shorter  i>erlod  than  two 
years"    shall   be   valid 1? 

Provision  for  proof  of  loss  within  90  days  held  void  under  Tex.  8t...l2.  3SS 

Where  policy   was  a  Tex.    contract   statutory   provision   for  penalty   of 

that  state  would  be  enforced  in  another  state (Okla.)     27 

Tex.  8i.   relating  to  technical   provisions  not  contrlbutlnar  to  loss,   does 

not  apply  to  iron-safe   clause 54,    77.  113 

Breach  of  Immaterial  clause  is  nQ  clause  for  forfeiture  under  Tex.    St. . .     64 

Tex.  St.  relatlngr  to  broaches  of  contract  contributing  to  loss  is  constitu- 
tional      7« 

It  was  not  nect*8sary  to  make  proof  of  loss  where  property  was  a  total 

loss 107 

Misstatements  must  have  been  material  to  risk  or  have  contributed  to 

loss  to  avoid   liability  under  Tex.  St 117 

Provision  for  payment  of  only  one-fourth  of  principal  sum  should 
inaurod  die  within  one  year  from  certain  disease  held  Invalid  under 
Tex.     Law 1«0 

T'nder  Tex.   St.   provision   for  report  every   30  days  Is  void 35& 

Sale  of  capital  stock  in  consideration  of  note,  secured  by  trust  deed.  Is 

void  under  Tex.   St 42S 

Art.   691   Tex.   Pa.   Code  1911   Is  not   Invalid  because  of  insufflciency  of 

title 43& 

▼Irvinlft. 

Unless  misrepresentations  were  "wilfully  false  or  fraudulent"  no  for- 
feiture  follows  under  Va.   Law 137 

WflMhlnston.    • 

Venue  of  action  under  Wash,  insurance  code 82 

Removal  of  properly  terminates  liability  notwithstanding  Sec.  34  Wash. 

Ins.    Code 64 

Wash.  Ins.  Code  supersedes  repeals  of  other  acts  relating  to  insurance...      82 

It  Is  only  when  beneficiary  is  some  person  other  than  insured  that  pro- 
ceeds   are    exempt    under    Wash.    Law 201 

IVisconsUi. 

Revocation   of   designation   of  wife   as   beneficiary   without   her  consent, 

held   invalid  under  Wis.   St 122 

Wis.  tax  on  premiums  Is  a  privilege  tax  and  not  subject  to  constitu- 
tional requirement  of  uniformity ISl 

Wis.   Law   discriminating  between   domestic  and   foreign   companies   for 

purpose   of    taxation    held    not   unconstitutional 132 

Wis.  St.  levying  privilege  tax  on  receipts  from  foreign  investment  busi- 
ness was  not   a  property  tax 133 

Wis.    St.    relating  to  policy  In  favor  of  wife  does   not  prevent  insured 

from  changing  beneficiary 16» 

Present    value    of   outstanding    policies   is   not    "an   unconditional   debt" 

within  Wla  law  relating  to  taxation 187 

Wis.  St.  relating  to  misrepresentation  does  not  apply  to  mutual  benefit 

societies 268 

Expert    testimony    was    inadmissible    to    show    that    policy    was    not    in 

"bold    face    typo"    as   statute    required 345 

Wis.  Law  relating  to  misrepresentations  applies  to  all  contracts  of  in- 
surance   including    fidelity    bond Z99 

STOCKHOLDERS. 

[See  Corporations.] 

SL^BROGATION. 

[See  Policy:  Wrong- Doer.] 

Insurer  may  join  with  Insured  In  action  against  wrong-doer.. ..  ;(S.  C.)        4 

Wrong-doer  Is  primarily  liable  for  loss  and  fact  of  existence  of  insur- 
ance was  Immaterial (S.  C.)        B 

Before  S  can  exist,  insurer  must  have  paid  loss (Idaho)  S9.  (Ala.)     90 

Annotation — Settlement    between    insured    and    tort    feasor   as   affecting 

insurer's   right   of  S 44 

Annotation — Right  of  insurer,  upon  paying  mortgagee  in  policy  Issued 
to  owner  of  equity  of  redemption,  to  be  subrogated  to  rights  of 
mortgagee 44 

Insurer  having  repudiated  Its  obligation  to  pay  could  not  demand  pro 

tanto  S (Kan.)     45 

Where    loss    is   caused    by    wrong-doer,    owner   may    sue    for   benefit    of 

Insurer.    (Ga.)      54 


Digiti 


zed  by  Google 


1916.]  INDEX  TO  DIGEST.  VOL  XXDL  585 

Where    payment    Is   made    to   mortgagee   on   policy    taken   out    by    him 

Inaurer  is  entitled  to  S (N.  C.)     72 

Where  assured  settles  with '  wrong-doer  and  refuses   to  sue  for  benefit 

of  insurer,  insurer  may  sue (Kan.)     88 

Where  policy  is  Invalid  as  to  owner,   insurer  may  pay  mortgagee  and 

take  assignment  of  its  rights (Ala,)     88 

Where  loss  is  caused  by  wrong-doer,  insurer  must  sue  to  enjoin  actions 

against  them  until  assured  proceeds  against  wrong-doer (Ala.*)     89 

Assured    recovering   from   wrong-doer   diminishes    his   right    to    recover 

against  insurers   to  that  extent (Ala.)     90 

By  suing  wrong-doer,  assured  is  not  estopped  from  also  suing  In- 
surers.        (Ala.)     90 

Where    insurers   pay    loss    caused    by   wrong-doer   assured    holds    claim 

against  wrong-doer  in  trust  for  insurers (Ala.)     90 

Insurer  having  paid  loss  could  recover  full  amount  collected  by  insured 
from  wrong-doer,  where  less  than  insurance  paid,  regardless  of 
basis  of  valuation  taken  in  the  two  settlements (Bng.)  882 

Insurer   on   payment    of   loss   on   automobile   is    entitled    to   8   against 

wrong-doer (Mass.)  488 

Right  of  insurer  suing  under  S  clause  to  trial  by  Jury (N.  T.)  425 

Release   by   owner   does   not   extinguish   rights  of   Insurer  as  subrogee. 

where  not  made  until  after  payment  of  insurance (N.  C.)  487 

Where  insurance  paid  equals  or  exceeds  loss  insurer  may  sue  wrong- 
doer     (N.  C.)  487 

Where   loss  caused   by  wrong-doer  exceeds   Insurance,   owner  is  proper 

party  in  action  against  wrong-doer. (N.  C.)  487 

Liability   of  wrong-doer  is  primary   and   that  of   insurer  is  secondary. 

(N.  C.)  487 

Right  of  S  arises  out  of  principles  of  equity  rather  than  contract 

(N.   C.)   487 

Wrong-doer  has  right  to  require  that  all  insurers  be  made  parties  to 

avoid  multiplicity  of  suits (N.  C)   488 

SUICII>£. 

[See   Forfeiture;    Jury.] 
Portions    of    letter   written    by    company    stating    death    of    have    been 

result   of   S   were    inadmissible (Tex.)  124 

Testimony  as  to  cause  of  death  of  insured's  brothers  was  inadmissible. 

(Tex.)   124 

Where    death    resulted    from    bullet   wound    inside    the    mouth,    verdict 

will  be  directed  for  company (Ga.)  141 

Where  there  was  no  testimony  to  show  how  gas  escaped  or  any  cir- 
cumstances tending  to  show  an  intent  to  take  life,  defense  of  S  was 

not  established (N.  Y.)  148 

One  year  limitation  clause  begins  to  run  from  date  of  short  term  policy. 

(Tex.)   179 

Whether   death   from   pistol  shot   was   S   was   for  Jury 

(Mich)   188,    (Minn.)   336.    (U.  S.  C.  C.  A.)   369,   (Cal.)   876 

Insurer  must  establish  defense  of  S  by  preponderance  of  evidence;  no 

presumption  exists  in  favor  of  either  party (Ind.)  246 

There  being  no  positive  proof  of  S,  issue  was  for  jury (Ind.)  247 

Where  under  S  law  full  amount  of  policy  became  due  the  claim  on  the 

policy  was  a  liquidated  demand (Col.)  256 

Provision  limiting  amount  payable  in  case  of  S  held  void  under  Col.  St. 

(Col.)   266 

Habits  of  insured  held  competent  where  defense  was  S (Ala.)  278 

Statement  by  physician  that  death  was  due  to  S  was  properly  ex- 
cluded     (Ala.)   278 

Whether  insured   who   had   taken   carbolic  add   had   committed   S   was 

for    Jury    (Mo.)   804 

Burden  is  on  insurer  not  only  to  show  that  insurer  drank  carbolic  acid 

but  that  he  took  it  with  suicidal  intent (Mo.)  804 

Although  insured  was  mentally  deranged  when  he  shot  himself  there 

could  be  no  recovery (Kan.)  805 

Insured's  wife  could  not  testify  as  to  statements  made  by  him  to  her  as 

to  why  he  had  taken  poison (Md.)  848 

Statements  of  insured  as  to  why  he  had  taken  poison  held  competent. 

(Md.)   848 

Provision  fixing  amount  to  be  paid  in  case  of  death  from  poison  at  a 

sum  less  than  the  face  of  the  policy  is  not  invalid  under  Mo.  Law. 

(Mo.)  868 

16— Index— 8 
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By  pleading  S  which  waa  no  defense  under  Mo.  law,  beneficiary  could 
not  avoid  provialon  of  policy  limiting  amount  to  be  paid  in  case  of 
death   from   polBon (Mo.)    369 

Evldenoo   of   S   must   exclude   every   other   hypothesis   of  death .'. 

^, ■''■:•■'• (U.  &  C.  C.  A.)    S70 

Defense  of  S  should  be  established  by  clear  and  satisfactory  proof  such 

as  is  required  to  establish  fraud (U.  S.  C.  C.   A.)    370 

Polity*  Insuring  against   death   resulting  from   accidental   bodilv  injuries 

Is  life  Insurance  policy  within  Mo.  S  law (Mo  )    374 

Burden   of  proof   In   S   Is  on   Insurer (Cal!)    376 

SIMMONS. 

[Soe   Foreign   Company;    Service   of   Process:   Statutes.] 

SI'RETY. 

[See  Fldf'llty  Insurance;  Principal  and  Surety.] 

SIRPLL8. 

[See    Distribution:    Insolvent   Company.] 

SIKKENDEK  AND  SIRRENDEB  VALIE. 

[See  Policy.] 
No  person  other  than  those  designated  in  policy  can  assign  or  S  it  and 

in  such  cases  all  parties  affected  must  Join (Lta.)    148 

Settlement   or  S   made   without   consent   of   beneficiary   was   not   binding 

on  her (La,)    148 

Where  insured  elects  to  lake  S  the  same  becomes  subject   to  claims  of 

creditors    VN.    Y.)    154 

Delivery    of   old    certificate    in    exchange    for   new    policy    is   not   w^ithout 

consideration ( Mo. )    185 

Assignee,    on    failure    of   assured    to    p:«y    further   premiums,    may    S   the 

policy     (Mo.)    200 

SrSPKNSION. 

[See   Constitution  and    By-Laws;    Expulsion;    Fraternal    Benefit    Orders.] 

TAXES  AND  TAXATION. 

[See    Foreign   Company;   Statutes.] 

Law  exacting  payments  by  foreign  companies  for  benefit  of  fire  depart- 
ments is  not  a   "tax"    ( La. )      S7 

Re-Insurer   is   liable   for  T   for   benefit   of  fire   department,   under   X.    Y. 

City   charter (N.    Y.)    119-e 

Foreign  assessment   company  is  subject  to  premium  T  provided   for  by 

Ky.    St (Ky.)   12S 

Whether  acts  of  company,  after  withdrawal  are  such  as  to  subject  it  to 

local  T,  is  a  federal  question (U.  S.  S.  C)   123 

Monevs  allowed   in  abatement   of   future  premiums   are  exempt   from   T 

under  N.    M.   Code '. (N.   M.)    129 

Privilege  T  is  subject  tfl  guarantee  of  equal  protection  of  the  laws 

(Wis.)    131 

Wis.   T  on   premiums   Is  a  privilege  T  and  not  subject  to  constitutional 

requirement  of  uniformity (Wis.)   131 

Wis.   Law   discriminating   between   domestic   and    foreign   companies  for 

purpose  of  T   held  .not   unconstitutional (Wis.)   132 

A  state  has  power  to  levy  an  occupation  T  In  lieu  of  all  other  T. .(Wis. )   132 

Securities    owned    by    insurance    company    are    taxable    in    state    where 

company  is  domiciled (Wis.)   132 

Equal     protection     provision    does     not    pi'event     classification     founded 

upon  real  differences,   for  purpose  of  T (Wis.)   132 

Statutory  provision  imposing  privilege  tax  is  not  invalid  as  an  inter- 
ference   with    interstate    commerce (Wis.)   132 

Distinction   between   old   line  and   asses3ment    companies  does  not   deny 

equal   protection ( Wis. )   132 

Distinction  between  old  line  and  fraternal  benefit  societies  does  not  deny 

equal  protection (Wis. )    182 

Interest  on  premium  notes  and  policy  loans  are  part  of  "gross  Income." 

(Wis.)   133 

Wis.  St.  levying  privilege  T  on  receipts  from  foreign  Investment  busi- 
ness was  not  a  property   T (Wis.)   133 

Privilege  T  may  be  measured  either  by   T  on  property  or  the   receipts 

from  the  property (Wis. )   183 

Deductions    from    premiums    due    were    "cash    dividends    paid"    within 

Miss.   Law  relating  to  T (Mlas.)    135 
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It  was  not  Intention  of  Ky.  Legislature  to  impose  T  on  aggregate  of 
premiums  paid  and  thereafter  to  be  paid  on  policy  issued  by  foreign 
company (Ky. )   140 

Premium    T    may    not    be    collected    from    foreign    company    which    has 

withdrawn   from   state (Ky.)   140 

Dividends  credited  to  policyholders  are  properly  deducted  In  comput- 
ing  premium   T   under   Pa.    law (Pa.)   179 

Mo.    Law   levying   premium   T   on   foreign   companies   is   inapplicable   to 

assessment    companies (Mo.)   184 

The  term  "premium"  is  not  Intended  to  Include  assessments (Mo.)   184 

Premium  T  Imposed  by  Mo.  Law  is  privilege  T  and  is  subject  to  con- 
stitutional requirement   of  uniformity (Mo.)   184 

Present    value   of   outstanding    policies    Is   not    "an    unconditional    debt" 

within  Wis.  law  relating  to  T (Wis.)   187 

111.  Law  relating  to  T  of  mutual  benefit  societies,  construed (III.)   248 

Premium  T  held  invalid  as  an  occupation  T  under  Miss.   St (Miss.)   387 

Statutory  provision  for  payment  of  premium  T  after  withdrawal  from 
state    is   not   unconstitutional (Ky. )   891 

That  company  executed  bond  required  by  U.  S.  did  not  make  It  federal 

Instrumentality   so   as   to   exempt   It   from   T   on   premiums 

(U.  S.  S.   C.)   425 

Burden  rests  on  foreign  company  to  establish   that  reciprocal  law  does 

not    apply    (Ky.)   430 

Applicability  of  reciprocal  law  does  not  depend  upon  actual  transaction 
.  of  business  by  domestic  companies  In  other  state (Ky.)   430 

TENANT. 

[See  Landlord  and  Tenant;   Lease;  Life-Tenant.] 

TENDER. 

[See  Condition  Precedent:   Rescission.] 
T    of    premium    to    Insured    and    on    his    refusal    the    payment    of    the 

amount  into  court  "for  the  use  or*  insured,  was  sufficient. ...  (Ind.)        9 
Return  or  offer  to  return   unearned   premium   Is   not   essential    to  valid 

cancellation (Cal. )      73 

Violation    of   contract   after    liability   attaches    may    be   set    up    without 

return  of  premiums (Ind.)     76 

Where   policy   is  void   at   its   inception   premiums   must   be    returned    by 

Insurer (Ind.)     76 

T   of    telegraph    money   order    is   sufTlcIent    If    not    objected    to   on    that 

ground    (Mo.)    163 

T  of  assessments  need  not  be  made  where  society  has  plainly  Indicated 

that  they  would  not  be  received (Minn.)   232 

TERM  INSURANCE. 

[See  Policy.] 
One    year    limitation    clause    begins    to    run    from    date    of    short    term 

policy    (Tex.)    179 

THEFT. 

[See   Automobile   Insurance;    Burglary   Insurance.] 

TIME. 

[Sec  Contract;  Policy;  Premium.] 
Unexplained    delay   of   three   months   held   unreasonable. .......  .(Mass.)        1 

Question  of  reasonable  time  Is  ordinarily  one  for  Jury (Okla.)     64 

Where    insurer    did    not    learn    of    misrepresentation    until    proofs    were 

made,  a  return  of  premiums  at  that  time  was  sufficient (Ind.)   176 

Question   of   reasonable   T   where   facts  are   riot   in   dispute   is   for  court. 

(Ind.)   244 

What    is    reasonable    T    necessarily    depends    upon    facts    of    particular 

case (Pa.)   351 

TITLE. 

[See   Mortgage;   Ownership:   Policy.] 

TITLE  INSURANCE. 

Title  policy  is  contract  of  Indemnity  and  recovery  thereon  can   be  had 

only  for  actual  loss (N.  Y.)   414 

Title  policy  Indemnifying  against  "all  loss  or  damage"  does  not  Include 

Hens  assumed  by  insured (N.  Y.)   414 

"Defects  created   by  the  acts  of   the  assured"   relate   to   defects  caused 

after  as  well  as  before  Issuance  of  policy (N.  Y.)   432 
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Survey  rt'f<MTed  to  In  title  policy  Is  part  of  contract. (N.  Y.)   432 

I'nder  title  policy  Insurer  was  not  liable  for  loss  occasioned  by  en- 
croachment of  hlerhway (N.   Y.)   432 

TONTINE  INSl'RANCB. 

[See  Policy.] 
On    death    of    Insured    under    T    beneficiary    would    take    face    value    of 

policy   without  any  portion  of  surplus. (Lia.)   147 

On  expiration  of  tontine  period  Insured  is  entitled   to  dividends. .  (La.)  147 
Statements  as  to  profits  were  but  expressions  of  opinion  and  could   not 

be    made    basis    of    charge    of    fraud (III.)   149 

TORNAIK)  INStRANCK. 

[See  Policy;  Risk.] 

TOTAI.  DISABILITY. 

[See   Disability.] 

TOTAL  LOSS. 

[See    Measure  of   Recovery.] 
That   portions   of   framework   were   left   standing  and   some   portions  of 

foundation  remained  would  not  render  building  less  than  T..(Tex.)   107 

"Constructive   T"    construed (Md.)   888 

"Actual   T"    construed (Md.)   384 

TRUSTS. 

[See  Mortgagor  and   Mortgagee:    Receiver.] 

Power  of  attorney  executed  in  applying  for  insurance  in  inter-insurance 

exchange  does  not  create  a  T  In  favor  of  any  participant (Ore.)      60 

Agreement  whereby  company  was  entrusted  with  disbursements  of  re- 
newal commissions  created  T  for  benefit  of  agent's  creditors..... 
(N.   Y.)   178 

Where  trustee  of  infant  is  named  beneficiary  he  is  proper  party  to  sue. 

(Neb.)   178 

Insurer  occupies  position  of  trustee  to  fairly  and  properly  treat    assured. 

(Mo.)   100 

Funds   accumulated   by   benefit   society   are   in   nature   of  a   trust  over 

which  equity  has  Jurisdiction. (U.  8.   D.   a)  235 

No  T  attaches  to  fund  In  hands  of  last  named  beneficiary  because  of 
ante-nuptial  agreement  between  insured  and  his  wife,  in  absence 
of  knowledge  of  last  named  beneficiary (Mass.)  240 

Promise   by   beneficiary   to   pay   proceeds,   in   excess  of  certain  amount. 

to  Insured  widow,   created  T  In  her  favor (Mo.)  287 

Excessive    assessments   collected    by    benefit   society    will    be    deemed   a 

T  fund  for  members  paying  same (N.  J.)   807 

Beneficiary  of  T  held  entitled  to  proceed   to  collect  benefits (Pa.)   809 

Where  payment  has  been  made  to  an  authorized  beneficiary,  such  ben- 
eficiary  holds   proceeds  in   T   for  proper  beneficiary (C»l.)   812 

Contract  of  agency  creates  fiduciary  relationship  between  parties  so  that 

action  of  accounting  would  lie (N.  Y.)   461 

ILTRA   VIRES. 

[See  Charter;  Contract;  Corporate  Powers.] 

Doctrine  of  estoppel  overcomes  effects  of  U (S.   D.)   268 

Society  having  Issued   certificate  in  favor  of  finance  could  not  say  the 

contract   was  U (8.   D.)  266 

Knowledge  of  officers  of  insurer  that  applicant  was  beyond  age  limit 

fixed   by  charter  could   not  be  made  basis  of  estoppel (Mo.)  298 

Defense  of  U  Is  not  waived  by  failure  to  return  moneys  recieved 

(Mo.)   298 

Insurance  contract  which  was  separate  and  apart  from  U  contract  was 

not   itself  invalid    (Tex.)  402 

IND£RWR1TERS   ASSOCIATION. 

[See  Contracts:   Combinations.] 
UNINCORPORATED  SOCIETY. 

[See  Parties;  Voluntary  Association.] 

rSB  AND  OCCUPANCY. 

[See  Policy;  Risk;  Vacancy.] 

Policy   insuring   dwelling   Is   not   avoided   because   insured   kept   private 

boarders (Ark.)       7 

"While  occupied  as"  cannot  be  construed  as  a  continuing  warranty, 
the  policy  containing  a  vacancy  clause  and  other  inconsistent 
causes (Tex.)     17 
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CesBation   of   operation   fof    80    days   avoided    policy (Ohio)     62 

Knowledge  of  asent  that  property  was  not  being  operated  time  of 
issuance  of  policy  would  not  estop  company  from  insisting  on  for- 
feiture for  continued   non-operation (Ohio)     62 

Cessation  of  operation  renders  policy  voidable  only  at  election  of 
insured (Mo.)     66 

Where  agrent  knew  that  property  was  not  operated  company  was  es- 
topped  from  claiming  forfeiture (Mo.)     66 

Insurer  is  presumed  to  have  knowledge  of  usages  of  particular  business 

insured (Ind.)   100 

Payment    of    taxes    and    insurance    does    not    fall    within    bond    to    pay 

values  of  U (N.  Y.)   446 

That  owner  was  In  possession  and  control  of  roof  of  building  would 
not  render  false  his  statement  that  properly  was  In  actual  occupa- 
tion of  lessees.    (Mo. )   466 

USURY. 

[See  Interest.] 

VACANCY. 

[See  Occupancy;  Policy;  Risk.] 

"Occupied"  implies  an  actual  use (Tex.)     17 

"Vacant"  means  entire  abandonment (Tex.)     17 

Where  property  was  insured  as  vacant  property,  policy  was  not  avoided 

by  subsequent  V  following  temporary  occupancy (Me.)     19 

"Vacant  at  present"  does  not  Imply  the  premises  will  soon  be  occupied. 

(Me.)     19 

That  premises  which  were  vacant  when  policy  was  issued,  continued  to 

be  so.  would  not  prevent  recovery ( Me.)     19 

Although  insurer  knew  that  property  was  vacant  there  was  no  waiver 
of  forfeiture  where  it  did  not  know  that  no  watchman  was  kept  as 
policy   required ( Mo. )     66 

Under  evidence   whether  insured   had   given   notice  of  V  was  for  Jur>\ 

(Mo.)     86 

Knowledge  of  agent  of  V  at  time  of  issuance  of  policy  would  not  estop 

company (Ga.)     86 

Where  only  defense  urged  was  that  policy  had  been  canceled  there  was 

a  waiver  of  forfeiture  on  account  of  V (Me.)   122-h 

Where  no  V  clause  was  attached  to  policy  that  property  was  not  occu- 
pied was  immaterial (Ga.)   124-J 

VALUE  AND  VALUATION. 

[See  Application;   Evidence.] 

Furniture  dealer,   who  had  inspected  insured's  stock  of  furniture,   held 

competent  to  testify  as  to  V (Ore. )       2 

There  being  testimony  as  to  V,  recovery  will  not  be  denied  because  It 
did  not  appear  whether  the  testimony  had  reference  to  V  before  or 
after  fire (Tex.)       7 

Evidence    of   cost    of    repairs    held    inadmissible    where    there    was     no 

showing  of  damage  to  the  parts  so  repaired (Tex.)        8 

Testimony  as  to  condition  of  property  several  months  subsequent  to  Are 
held  inadmissible  without  showing  condition  was  the  same  at  time 
of    lire (Tex.)       8 

Evidence  held  insufficient  to  show  fraudulent  over-valuation (Neb.)      10 

Any  person  acquainted  with  property  and  its  V  is  competent  to  testify 

as  to  its  worth (8.  D. )     13 

A  question  as  to  how  much  an  engine  was  damaged  called  for  a  state- 
ment  of   fact (Ala.)     14 

Discrepancy  between  amounts  stated  in  proof-s  of  loss  and  V^  found   by 

Jury  does  not  conclusively  establish   fraud (111.)     25 

Photograph  of  property  held  admissible  as  throwing  light  on  V 

(U.  S.   C.   C.   A.)      26 

Question  of  V  is  for  jury (Pa.)     82 

Where  written  statement  was  made  to  Insured  that  goods  could  be  re- 
placed for  stated  amount  company  will  be  held  to  have  admitted 
liability    to    that    amount (La.)     39 

Question   of  V  having  been  denied  by   Insurer   it  was  entitled  to   have 

such  question  submitted  to  jury (Wash. )     59 

Evidence  held  to  show  that  property  was  of  greater  V  than  equity  of 

first   mortgagee (la.)     73 

Evidence   held  to  show  that  V  was  substantially  less  than   amount  of 

verdict (Ky.)     77 
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Evi(l«'n<'e   c-«nBl<U«r«-d   to   hold   thai   there   was  no  fraudulent  over-valua- 

tJon (N.    Y.)      93 

Amount    of  deprt-tHution   cannot    be   shown   by   proof  of  selling  price   as 

8e<ond-hand     Boods ,  . .     (Mo.)      95 

T«-8ilniony  as  to  cost  of  goods  and   their  condition  at  time  of  Are  held 

fompftent   lo  show  cash  V (Mich.)    107 

Amount    of    insurance    is    no   evidence    of   V.    although    amount    paid     on 

a.l  iustment  is (V.  S.  C.  C.  A.)    436 

Amount   of   insurance   is  incompetent   to  establish   V (Ala.)    464 

VALl'KD  POLICY. 

[.<*e<*    Evidence:    Policy;    Statutes.] 
l*r(»\  Ision   for  notice  and   proof  of  loss  held   void  under  Texas  V  Law... 

( Tex. )      12 

Then-  \h  no  La.   Law  malting  insurer  liable  for  full  amount  of  policy  on 

movable   property   in    event    of   total    loss (La.)      39 

Instruj'tlons  ipnoi  Injj  depreciation,   in  action  ©n  V.   held  erroneous. (Mo.)      46 
Where  property  was  insured  by  one  of  two  joint  owners,  he  was  entitled 

to    full    recovery    under    V (Mo.)      46 

Provision  of  policy   insuring  building,   limiting  liability  to  propoition  of 

whole   Insurance   is   void    under  < )hio    V    law (Ohio)      94 

t'onfinlng  meaning  of   contribution  clause  so   as   to  apply   only   betw^een 

respective   insurers,    it    is   not   in   conflict   with   V  law (Ohio)      94 

Ohio  V  provision  does  not  apply  to  personal  properly (Ohio)      94 

Mo.  V  law  fixes  value  of  personal  property  only  as  to  time  of  issuance 

of    policy (Mo.)      95 

In    determining    measure    of    recovery    under    Mo.    V    law    depreciation 

should  be  deducted  Irom  value  rather  than  .amount  of  policy..  (Mo.)      95 
Burden  is  on  insured  to  show  value  of  personal  property  at  time  of  loss. 

notwithstanding  V  provision (Mo.)      95 

YABIANCE. 

[See   Pleading:   Practice.] 

VENDOR  AND  VENDER. 

[See  Insurable  Interest;  Title.] 

Contracts   to   sell,    which    was   canceled    before   loss,    would   not   prevent 

recovery (S.    D.)      18 

Insured,    who    had    executed    a    contract    of   sale   on    account    of    which 

payments   had   been  made,    was  not   sole  owner (Ky.)      17 

A   vendee  of  goods  under  a  contract  of  sale  has  an  insurable  interest  In 

the  whoJe  value  of  the  goods (Wash.)      59 

Vendee    is   not   entitled    to    benefll   of    insurance   obtained    by    vendor... 

(N.  C.)      72 

In  action  for  damages  for  failure  to  transfer  policy,  vendee  may  re- 
cover what  could  have  been  realized  on  policy (Ala.)      8S 

Vendee's   damages   arising   out    of   failure   of   vendor   to   transfeT   policy 

cannot  be  scaled  down  under  pro  rata  clause (Ala.)      89 

"Time  of  purchasing  to  be  before  December  20th.  optional  with"  pur- 
chaser, was  executory  contract,  title  remaining  in  seller (S.  D.)   388 

Lessee,  under  contract  granting  option  to  purchase.  Is  not  entitled  to 
have  insurance  proceeds  collected  by  lessor  applied  to  purchase 
price    (N.  Y.)    425 

VENUE. 

[See   Actions   and    Defenses;   Jurisdiction.] 
Under   Okla.    Law    action    against    domestic    company    may    be    brought 

in  county   where   cause  of  action   arose (Okla.)      62 

V  of  action  under  Washington  Insurance  code (Wash.)     82 

Action  could  be  brought  on   policy  Issued   by   foreign   company   in    anjr 

county  plaintiff  might  choose (Ky.)  142 

Ky.  St.  fixing  V  of  action  applies  to  foreign  as  well  as  domestic  com- 
panies     (Ky.)   142 

Non-resident  of  state  may  sue  foreign   company  therein (Ky.)  142 

Action  in  state  other  than  where  contract  was  made  and  parties  lived 

will    be   enjoined (III.)   178 

V  of  action   under  Georgia  law (Ga.)   205 

Where  Insurer  had  no  place  of  business  In  county  in  which  it    was  sued. 

court  acquired  no  Jurisdiction (Ga.)  260 

Benefit  society  Is   "life  insurance  company"   within   Miss.    Law   relating 

to  V   (Mlas.)   272 

V  of  action  under  Arkansas  St (Ark.)   284 

V  of  action  under  Ky.   St.  considered (Ky.)   862 

V  of  action  by  receiver  to  recover  assessments (Ky.)  427 
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VERDICT. 

[See   Judsrment;    Jury.] 

VESTED  INTEREST. 

[See   Beneficiary.] 

Permission  to  foreign  company  to  do  business  is  not  a  V (La,)      87 

Original   beneficiary   may   not  be  divested   of  righis  except   by   pursuing 

policy : (Wis.)    178.    (S.  C.)    212 

Whatever  V  beneficiary  has  cannot  be  destroyed  by  subsequent  con- 
tract   with   assured    (Ark.)   192 

B<'nefloiary  under  benefit  certificate   has  no  V (Mass.) 

:;39,    (Ohio)    244.    250,     (S.    D.)    265.    (Cal.)    286.    (Conn.)    290.     (Pa.)    308 
Where  Insured  has  right  of  changing  beneficiaries  original  designee  has 

no   V 

(Mo.)    287.    (Mich)    288.    (Ark.)    293.    (N.    Y.)    312,    (Me.)    327.    (Md.)    348 
Where  policy   was  delivered   by   husband    to   wife  as  a  wedding  present 

she  had  a  V  in   it (D.   C.)    280 

Where    beneficiaries   have   no   V   declarations   of   Insured   are   admissible. 

(Mo.)    298 

*'V"    is   where    there    is   an    Immediate   fixed    right    of    future    or   present 

enjoyment ( Me. )    327 

VIOLATION  OF  LAW. 

(See   Olminal    Law;    Execution    for   Crime;    Policy;    Statutes.] 
Where  insured  was  shot  by  another  before  he  did  anything  except  abu.se 

his  assailant,  company  was  liable (Ala.)   234 

Burden   was   upon   insurer   to   show    that    insured   brought   on   difficulty, 

which  resulted  in  his  death  to  avoid  liability (Tex.)   266 

Death  while  violating  law  while  insured  was  Intoxicated  will  not  avoid 

forfeiture (Ark.)   299 

Where   insured  at  time   he  met  death   was   engaged   In  violation  of  law 

did    not   depend   upon    what   officers    thought    he    Intended    to   do   or 

what    he   actually   Intended    to   do (Ky.)   315 

Death   resulting  from  encounter  U  not    from   accidental   means...    f(^al.)    377 

VOID  POLICY. 

[See   Definition;    Forfeiture;    Policy.] 

VOLt'NTARY  ASSOCIATION. 

[See  Unincorporated   Associations;   Parties.] 

That  losses  were  payable  only  out  of  voluntary  contributions  would  not 
prevent  rendition  of  judgment  against  officers  for  any  fund  held 
by  them (Mo.)      18 

An   action   against    an   unincorporated    association    In    the    name   of    the 

association   cannot   be   maintained (Mo.)     18 

An  unincorporated  association  assuming  a  name  which  Implies  a  cor- 
porate' body  will  not  be  estopped  from  denying  Incorporation, 
where  there  has  been  no  attempt  to  act  as  such (Mo.)     18 

Actions  should  be  brought  against  president  of  unincorporated  associa- 
tion under  N.   Y.  law , (N.  Y.)   259 

Assignee    held    entitled    to    sue    either    members    of    society    or    officer 

thereof (N.    Y.)315 

VOLtNTARY  EXPOSURE. 

[See  Accident  Insurance.] 

WAGER  POLICY. 

[See  Insurable  Interest.] 
Where  one,   without   Insurable   Interest   procures   issuance  of   policy,    he 

cannot  recover  even  though   Insured  paid  first  premium (111.)   119 

Validity   of   policy   in    hands  of  assignee    Is   to   be   determined   only   by 

obligations   existing    between    parties    prior    to    Issuance    of    policy. 

(Ky.)   181 

WAIVER. 

[See   Agent;   Broker;   Estoppel;    Evidence.] 

Asking  for  additional  proofs,  with  knowledge  of  facts  avoiding  policy, 

Is  a  W  thereof (Okla.)       5 

Where  adjuster  required  assured  to  obtain  duplicate  bills  there  was  W 

of  non-compliance  with   Iron-safe  clause (Mo.)     11 

W  and  estoppel  must  be  specially  pleaded 

(Del.)   20,   (Okla.)   69.  116-b,  163.   (Mo.)  462 

Where  agent  issues  policy  with  knowledge  of  existence  of  facts  forfeit- 
ure  Is  waived (Okla.)    22.    (Mich.)   115-a 
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By  receiving  proofs  without  objection  and  sendins  adjuster  to  examine 

loss  company  thereby  waived  failure  to  give  notice.. (U.  8.  C.  C.  A.)     25 

Dental   of   liability  waives  proof  of  lo8s.(OkIa.)  26.  (X.  D.)  88,  (W.  Va.)  91. 

(Wia)   124-J,   (Ga.)   204.   (Ind.)   259,   (Mo.)   268,   (Idaho)   381.    (Tex.)    S«4 

Refusal  of  payment  is  equivalent  to  denial  of  liability (Okla.)     26 

Annotation — W  of   provision    requiring  keeping   of   books   in    fire-proof 

«afe 28 

Non-W  agreement  does  not  preclude  estoppel  arising  out  of  subsequent 

conduct  and   statements   by   insurer 

(Ore.)  34,  (W.  Va.)  91.  (Mo.)  144.  (Okla.)  153,   (Ind.)   156 

Denial  of  liability  on  speciflc  grounds  does  not  preclude  insurer  from 

interposing  other  defenses (N.   D.)     87 

Failure  to  make  Inquiry  was  W  of  forfeiture  on  account  of  encum- 
brance     (Miss.)    44,    (Ky.)      77 

Acceptance   of   premium   with   knowledge   of  facts  avoiding  recovery   is 

a  W   (Miss.)   44,    (Mo.)    65,    (Ala.)    269 

Investigation  of  loss  Is  not  W  of  proof  of  loss (Wash.)   48.   (Ga.)   108 

Where  adjuster  visits   loss  and   denies   liability   there  is  W  of  proof  of 

loss (Ark.)    55,    (Mich.)    107 

Where  non-W  agreement  was  entered  into  Insured  was  estopped  from 
insisting  that  company  was  estopped  by  reason  of  certain  state- 
ments of  adjuster (Tenn.)      57 

W  by  an  Insurer  of  a  promissory  warranty  does  not  waive  other  condi- 
tions of  the  policy (W.  Va.)      59 

Denial  of  liability  on   receipt  of  proofs   would   not   render  loss  payable 

any    sooner (Cal.)      60 

Miss.   St.   relating  to  terms  of  contract  does  not  prevent  W  by  insurer. 

(Miss.)      63 

Although  Insurer  knew^  that  property  was  vacant  there  was  no  W  of 
forfeiture  where  it  did  not  know  that  no  watchman  was  kept  as 
policy    required    (Mo.)      66 

Where  performance  is  pleaded  It  is  Improper  to  receive  evidence    of  W 

or  estoppel (Okla. )     69 

Where   company   reinstated   policy   with    knowledge   of   prior   forfeiture 

there  is  W  of  such  defense (Okla.)      75 

W  of  a  defense  may  be  pleaded  in  reply (Ind.)      76 

Where  policy  contained  non-W  clause  W  could  not  be  established  except 

as   provided    therein (Ga.)     86 

Denial   of  liability  on   a  single  ground   waives  all   other  grounds. 

(Ala.)     89.     (Me.)   122-h 

Agent  having  authority  to  Issue  policy  has  apparent  authority  to  waive 

policy  conditions (Del.)    92.    (Tex.)      96 

Knowledge  of  agent  of   Intentions  of   insured   does   not   estop   company. 

(Del.)      92 

Agent    having   authority    to    countersign    and   deliver    policies   may   not 

waive   conditions   of   Iron-Safe   Clause (Del.)      92 

Failure   to    return    unearned    premium    Is   evidence   of   W   of   forfeiture. 

(.S.  C.)      96 

Where  agent   has  authority  to  waive  conditions  a  verbal  agreement  Is 

effective    as   W (Tex.)      96 

Where   liability   was  admitted   and   arbitration   failed    there   was  W  of 

proof  of  loss (Mo.)    106 

Denial  of  liability  waives  limit  of  time  of  suing 

(Mich.)   107.   (S.  C.)    123-1.   (Pa.)   361,  (Tex.)  360,  (N.  Y.)  403.  (Tenn.)  452 

Defects  In  proof  of  loss  are  waived  by  failure  to  make  objection 

(Okla,)   112,  310.   (la.)   237 

Charter  and  by-laws  of  mutual  company  are  parts  of  contract  and  may 

not   be   waived    by   officers (Mich.)   116-b 

Payment   of   delinquent   assessment   to   insurer's   depository   was   not   W 

of   forfeiture (Okla.)   116-b 

W  of  proof  of  loss  should  be  dated  from  time  of  examination  of  insured. 

(Tex.)   117-c 

Burden  of  showing  W  of  forfeiture  because  of  other  Insurance  is  on  as- 
sured      (Ga.)   120-f 

In   order  to  work  a  W   constructive   notice   to   insurer   is  not   sufficient. 

(Ga.)   120-f 

Telephonic   proposal   to   submit   to   arbitration   to   which   adjuster   made 

no  reply  was  not  W  of  appraisement  clauite (Ohio)   121-g 

Agreement  of  solicitor  that  premium  could  be  paid  in  weekly  install- 
ments was  not  a  W  of  provision  that  the  policy  should  not  become 
effective  until   premium   was   paid (N.   Y.)   119 


Digiti 


zed  by  Google 


1916.]  INDEX  TO  DIGEST,  VOL  XXIX.  598 

Bending:  policy  to  local  agent  was  not  W  of  provision  making  comple- 
tion of  contract  dependent  on  delivery  to  applicant (Mo.)  121 

Failure  to  set  up  in  rejoinder  want  of  authority  of  agrent  to  waive  for- 
feiture, was  a  W  thereof (Ala.)  122 

Receipt  of  assessments  after  due  date  without  objection  waives  for- 
feiture    (Ky.)    129.    (Tex.)   157,    (la.)   801 

Statements  of  agent  having  nothing  to  do  with  issuance  of  policy  or  col- 
lection of  premiums  cannot  be  relied  upon  to  establish  W. ..(Kan.)   135 

Soliciting    agent    is    without    authority    to    waive    provision    for    good 

health   at  time  of  delivery (Okla.)  187 

Requirement    of   proof   of    loss    is   for   benefit    of    insurer   and    may    be 

waived (Mo.)  188 

Notice  to  Insured  that  policy  had  no  other  value  may  be  relied  upon  by 

beneficiary  as  W  of  proof  of  death (Mo.)   188 

Acts  subsequent  to  time  forfeiture  accrued  may  be  relied  upon  to  es- 
tablish W  '. (Mo.)   143 

Where  claimant  is  encouraged  to  incur  expense  Insurer  will  be  es- 
topped to  rely  upon   a  previous  forfeiture (Mo.)   148 

Where  case   was  tried  on  an  agreed   statement,   fact   that   W   had   not 

been   pleaded  was  immaterial (Mo. )   144 

Annotation — notice  from  taking  previous  application  as  W  of  false  rep- 
resentations  with   respect   to   previous    applications 150 

••Waiver"    and    "Estoppel."    distinguished (Okla.)    153 

Evidence  considered  and  held  sufficient  to  show  W  of  time  of  payment 

of  extension  notes (S.   C.)   155 

Non-W  clause  may  Itself  be  waived (Ind.)    156,   366.   (N.  Y.)   353 

Oral  contracts  being  valid  there  may  be  an  oral  W  of  the  terms  of  a 

written  contract (Ind.)   156 

Where  agent  charged  with  delivery  of  the  policy  Icnew  that  insured  was 
not  In  good  health  at  time  of  delivery,  there  was  W  of  condition  of 
health (N.   Y.)    158 

It  Is  not  necessary  to  show  reliance  on  facts  by  insured  to  constitute  W. 

(S.  D.)  160,   (Conn.)   481 

Letter   containing  words:    "We   are   sure   you   do   not    wish    to    forfeit" 

established  W  of  forfeiture (S.   D.)   160 

Letter  expressing  willingness  to  reinstate  policy  upon   compliance  with 

Its  terms  Is  not  W  of  default  in  payment  of  premium (S.   D.)   160 

Lett<>r  written  after  death  of  insured   with  reference  to  premium  could 

not  be  relied  upon  as  W  of  prompt  payment (Mo.)   166 

Any  act  or  conduct  on  part  of  insurer  tending  to  show  that  it  consid- 
ered contract  In  force  is  a  W  of  forfeiture...,. (Mo.)   177 

Where  insurer  accepted  premiums  from  assignee  there  was  W  of  pro- 
vision  that  policy   would  be  void   If  assigned (N.   Y.)   180 

Sending  of  regular  form  of  notice  was  no  W  of  prior  default (Tex.)   182 

Act  of  ofTlce  clerk  in  sending  out  notice  in  pursuance  of  custom  could 

not   be  relied  on  as  W (Tex.)   182 

Delivery  of  policy  without  prepayment  of  premium  is  prima  facie  evi- 
dence  of  extension   of   credit (Wis.)   186 

Knowledge  or  statements  of  agent  at   local   camp   could  not   be   i:«lled 

upon  to  establish  W (S.  C.)    231,    (Mich.)   304 

ruHtom  of  accepting  assessments  after  due  dale  of  which   insured   had 

no  knowledge  could   not   be  considered  as  evidence   of  W. ..(Minn.)   232 

An  instruction  omitting  element  of  W  held  erroneous (Wash.)   235 

Repeated   acceptance  of  assessments  after   due   date   without   objection, 

waives  prompt   payment..  (S.    C.)    237,  (Mass.)  239,  (Mo.)  263.  (Xeb.)    354 

While  oflTlcers  of  benefit  society   may   not  waive  contractual   conditions 

society,   itself,   may  do  so ( Mass. )   239 

Where  society  denied  liability  Insured  need  not  pursue  remedies  pro- 
vided by   by-laws (111.)    242.    (Utah)   287 

There  can   be   no  W    by   agreement   where   agent   undertaking   to   make 

same  is  without  authority  to  so  do...(N.  C.)  254,  (Cal.)  357,  (Okla.)   439 

Where  society  refused  to  furnish  blanks  on  receiving  notice  of  claim 
arising  from  insured's  unexplained  absence  there  was  a  W  of 
proofs   of   death ( Wis. )    257 

Knowledge  of  officer  of  local  lodge  of  acts  of  insured  with  reference  to 
change  of  beneficiaries  could  not  be  relied  upon  as  a  W  of  pro- 
visions of  by-laws (Wis. )    258 

Under  declarations  of  performance  proof  of  W  Is  competent (Ind.)   259 

Where  society  accepted  checks  mailed  on  the  last  day  of  the  month  It 
waived  no  more  than  that  insured  would  have  the  right  to 
deposit   checks   in   the   mall   at   such   time (Mo.)   264 


Digiti 


zed  by  Google 


594  DIGEST  OP  INSURANCE  CASES.       [Vou  XXIX. 

Imperfect    answer    is    waived    where    company    does    not    make    further 

inquiry (Ala.)   269 

There  can  be  no  W  without  knowledge nil.)   274 

Where  manager   knew   that  local  agent  received  aoaessments  after  due 

date  there  was  W   of  prompt   payment (Tex.)    275 

Knowledge   of  officers  of   insurer  that   applicant   was   beyond   age   limit 

tlxed   by   charter  could   not   be  made   basis  of  estoppel (Mo.)   293 

Where  check  was  sent  as  payment  and  not  for  reinstatement  and  was 

accepted   by  society  there  was  W^  of  delay (Isl)   300 

Benefit    society    could    not   waive   statutory   provisions    limiting    class   of 

persons  who   could   be  designated  as  beneficiary (S.   C. )    302 

Failure  of  society   to   follow   up   by-laws  in   disapproving  claim   relieves 

beneficiary  from  pursuing  legal  remedies (Okla.)    310 

Uy  issuing  policy  to  Its  own  agent  company  thereby  waives  disadvan- 
tages arising  out  of  absence  of  other  representative  in  that  lo- 
cality      (Ky.)    32S 

An    agent    having   authority    to    receive    premium    may    waive    forfeiture 

for   non-payment   at    the    time   stipulated (Idaho)   331 

Acci-ptance  of  past  due  premium   by  authorized  agent  waives   forfeiture 

whether  or  not   company   had  knowledge  of  acceptance (Idaho)   331 

Performance    having   been   alleged,    no   recovery   could    be   had   on   W   of 

proof  of  notice ( Minn.  >    333 

Where  fact?  showed  W,  question  of  W  would  be  considered  although  no 

W    was   pleaded ( Idaho)   343 

By   accepting  policy    ln.sured    la   bound    by   non-W   clause (Ga.)    343 

Denial    of    liability    on    different    grounds,    after    forfeiture    accrued    for 

failure  to  properly   file  proofs,   was  not   W  thereof (Ga.)    344 

Evidence  held  sufficient  to  go  to  Jury  on  question  of  authority  of  agent 

to   deny   liability (Pa.)   3S1 

Where  conduct  of  company  has  been  such  as  to  induce  belief  that  for- 
feiture will  not  be  Insisted  upon,  no  forfeiture  can  be  clalmed.dnd. )   356 

Act  of  company  canceling  policy  was  W  of  requirement  of  proof  of  con- 
tinuing   disability (X.    H.)    358 

Statement  of  agent  to  whom  Insured  had  been  referred  that  no  further 

proofs  were  necessary  was  W  thereof (Tex.)   362 

Power  of  waiving  rests  only  In  agents  empowered  to  issue  policies  inde- 
pendent of  approval  of  Insurer (C*al.)    365 

C^ountersignlng  agent   has  no  authority   to  waive  forfeiture (Cal.)   365 

No  W  arises  out  of  furnishing  blanks  for  proof  of  death   where  insurer 

reserved   rights (Kan.)   367 

Acceptance  of  premiums  knowing  that  Insured  was  engaged  In 
hazardous  occupation  was  no  W  where  only  penalty  in  such  cases 
was  reduction  of  liability .    (Kan.)    367 

Right   to  arbitration  is  waived   by   failure  to  demand  same  before  suit. 

(Miss.)    370 

Delivery   of   policy   and   collection   of   premium    waives   countersignature 

by   agent (Ga.)    377 

Kallure  of  agent  to  call   for  premium  would  not  relieve  from  forfeiture. 

(Ga.)   379 

Offer,  without  prejudice,  to  pay  small  sum  was  not  W  of  delay  In  giving 

notice (Pa.)    397 

Having  denied  liability  insurer  waived  right  to  have  summons  for- 
warded to  It (N.   C.)   399 

Where   company   began    investigation   on   receipt   of   Informal   notice,    it 

was  estopped  to  deny  sufficiency  of  notice (Ohio)   401 

Evidence  of  W  having   been  admitted  without  objection,   the  fact   that 

It  was  not  pleaded  was  immaterial (N.  Y.)   403 

Where  defense   was  assumed   upon   representation   that  insured    had   no 

notice  of  accident  there  was  no  W  of  delay  in  giving  notice. (Mich.)   405 

Non-W    agreement    has   no    application    to    company    itself 

(U.  S.  C.   C.  A.)    423 

Where  protracted  correspondence  wa^  entered  into  following  receipt  of 

notice  there  was  W  of  delay (U.  S.  C.  C.  A.)   423 

Provision  of  notice   being  for  beneflt  of  insurer  may  be  waived   by   it. 

i (Conn.)   430 

Insurer's   statement   of  reservation   of   rights   was   without   effect   upon 

rights    as    they    then    existed (CJonn.)  431 

Where  Insurer  continued  negotiations  with  reference  to  claim  and 
called  for  further  proofs  there  was  W  of  delay  in  giving  notice. 
(Conn.)   431 

Where  policy  contained  non-W  clause  It  was  not  within  power  of  a  clerk 

who  delivered  It  to  waive  its  provisions (Mass.)   433 
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Promise  of  officer   to   hold   insured   harmless   from  Judgment   in   excess 

of  policy   was  not   binding  on   company (Pa.)   456 

WAR. 

[See  Contracts;-  Marine  Insurance.] 

Putting   into    neutral    port   to   avoid   capture   before   entry   Into   zone   of 

peril   does  not  entitle  insured   to   recover (Eng.)    380,  384 

Inability  to  make  destination  because  of  declaration  of  W  was  a  con- 
structive   total    loss   due   to    restraint   of   princes (Eng.)   383 

Application  by  assured's  trustee  in  bankruptcy  to  vest  policy  pledged  to 

an   enemy    may    not    be    maintained (Eng.)   387 

Pact  that  consignee  was  prevented  from  concluding  contract  by  reason 
of  \V  amounied  to  total  loss  under  policy  insuring  against  loss 
from    any    cause    whatsoever (Eng.)   420 

WAREHOUSEMAN. 

[See  Bailor  and  Bailee.] 

W  failing  to  provide  full   insurance,  after  obligating  Itself  to  so  do  by 

posting  notice,   was  liable  In  damages (Ga.)     35 

Notice  that  all  cotton  stored  would  be  insured  for  Its  full  value,  consti- 
tuted offer  to  contract  on  that  basis (Ga.)     85  - 

Statements  of  agent  in  charge  of  warehouse  that  goods  would  be  in- 
sured   held   admissible (Ga.)      36 

Bailor  can  assert  duty  of  VV  to  insure  goods  in  pursuance  of  local  cus- 
tom        (Ga.)     36 

Having  successfully  asserted  right  to  Indemnity  for  goods  held  on  con- 
signment,  insured   could   not  deny  liability  to  consignor (Mo.)      41 

Obligation  of  person  collecting  insurance  "for  account  of  whom  it  may 

concern"   rests  on  an  implied   contract (N.   Y.)   398 

WARRANTY. 

[See   Application;    Forfeiture:    Misrepresentation.] 

"While  occupied  as"  cannot  be  construed  as  a  continuing  W,  the  policy 

containing  a  vacancy  clause  and  other  inconsistent  clauses...    (Tex.)     17 

Affirmative  and  promissory  W  •ilstinguished (Vt.)     40 

If  statement  as  to  a  material  matter  was  fraudulent,  then  such  state- 
ment should  be  construed  as  a  W,  where  application  provided  that 
statements  were  representations  in  absence  of  fraud (Tex.)   117 

False  W  avoids  policy  even  though  not  material  to  risk (Vt.)   207 

The  truth  of  a  W  is  a  condition  precedent  to  the  attaching  of  the  risk. 

(N.  Y.)   233 

Statements  as  to  health  having  been  made  W,  their  untruth  operated  as 

a   breach   of  contract (Ark.)   241 

Agreement  In  application  that  statements  therein  should  constitute 
part  of  contract  and  that  they  should  be  construed^^o  W  was  valid. 
(Ark.)   244 

To  avoid  policy  for  breach  of  W  as  to  existing  facts  premiums  must  be 

returned (Ind.)   251 

To  avoid   policy   for  breach   of  promissory   W   premiums  received  after 

breach    must    be    returned (Ind.)   251 

It   is  only   where   policy   admits   no   other   construction   that   statement 

will    be   construed   as    W (III.)   279 

Where   It   was   agreed    that    "No   untrue   or    fraudulent   answers'*    would 

avoid    contract    statements   were   not    W (111.)   279 

Where  statements  were  warranted  "to  be  complete  and  true  and  ma- 
^         terial  and   binding"   untruth   avoided  policy (Me.)   827 

Statements  in  application  will  not  be  treated  as  W  unless  such  was  ap- 
parent  intent   of   parties (Wia)   388 

W  Is  part  of  contract  and  must  be  absolutely  true (Mo.)   459 

WATCHMAN. 

[See   Policy;   Warranty.] 
Although  insurer  knew  that  property  was  vacant  there  was  no  waiver 
of  forfeiture  where  It  did  not  know  that  no  W  was  kept  as  policy 
required (Mo.)     66 

WBEKLY  INDBBfNITT. 

[See  Accident  Insurance;  Policy.] 

WHOLLY  DESTROYKD. 

[See  Total  Loss;  Statutes.] 

WIFE'S  POUCY. 

[See  Assignment;   Husband   and   Wife;   Statutes.] 
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wnx. 

[See  B«nefloUury;  ConstHution  and  By-Law*.] 
Where   it   ia  proper  to  make   benefits  payable   to   a  "legatee"   Insured 

could  deslffnate  hie  fiancee  as  beneficiary (8.  D.)  264 

Member  of  benefit  society  cannot  by  W  divert  proceedings  to  Inelliglble 

persons (Tex.)  3S5 

Member   has  no   Interest  in    benefits  except  as   riven   him   by   by-laws. 

(Pa.)  29S 

WITNB88KS. 
[See    Evidence.] 
WOBKMEN'8  COMPENSATION. 
Death  resulting  from  assault  by  trespasser  was  an  injury  in  course  of 

employment.     (Mass.)  S8S 

Employer  contributing  to  N.  Y.  State  fund  may  not  appeal  from  award 

of   commissions (N.    Y. )   391 

Death   resulting  from  occupational   disease  is  not  covered   by  W  Law. 

(Ohio)   400 

Right  to  recover  accident  Insurance  is  not  afTected  by  fact  that  insured 

had  received  money  under  W  Law (Wash.)  422 

Contraction  of  typhoid  fever  from  bad  water  held  result  of  accidental 

means (U.    S.    C.    C.    A.)  427 

Where  workman  called  other  than  authorized  physician  Insurer  was  not 

liable  for  medical  expenses. (Mass.)  440 

Particular  injuries  set  out  in  N.  Y.  Law  are  merely  examples  and  are 

not  inclusive  of  all  Injuries  intended  to  be  covered (X.  Y.)   451 

Compensation  policy  covers  only  accidents  arising  out  of  employment. 

(Mich.)   454 

Maryland  law  establishing  employes'  relief  fund  is  constitutional. (Md.)  46S 
Employe   of   independent   contractor   is   not   covered    by   policy   insuring 

principle   contractor (Cal.)   4€€ 

Upon   collecilon  of  compensation  widow  could  not  maintain  action    as 

against    employer (Masa)   470 

Right  of  insurance  agent  to  recover  compensation  for  injuries  sus- 
tained  while  riding   in  automobile   with   prospective   applicant 

(Mass.)   470 

Insurer    on    paying    compensation,    may    sue    wrong-doer    in    name     of 

widow (Mass.)   470 

U'RONG-DOSR. 

[See   Common    Carrier;    Forfeiture;    Policy;    Railroads;    Subrogation.] 

Insurer  may  join  with   insured   in  action  against  W (S.  C.)       4 

W  is  primarily  liable  for  loss  and  fact  of  existence  of  insurance  was 

immatorial  (S.   C.)        S 

That  owner  recovered  Insurance  would  not  reduce  liability  of  W..(Md.)     43 
Annotation — Settlement    between    Insured    and    tort    feasor   as   affecting 

Insurer's    right    of   subrogation 44 

Where  loss  caused  by  W,  owner  may  sue  for  benefit  of  Insurer (Ga.)     54 

Where  assured  settles  with  *W  and  refuses  to  sue  for  benefit  of  Insurer. 

Insurer  may   sue (Kan.)     88 

Where   loss  is   caused    by   W  Insurers   could   not   sue    to   enjoin  actions 

against    them    until    assured    proceeds    against    W (Ala.)      89 

Assured  recovering  from  W  diminishes  his  right  to  recover  against  in- 
surers to   that  extent (Ala.)     90 

By  suing  W,  assured  is  not  estopped  from  also  suing  Insurers. .  .(Ala.)     90 

Before  subrogation  can  exist,   insurer  must  have  paid  loss (Ala.)     90 

Where  insurers  pay  loss  caused  by  W  assured  holds  claim  against  W  In 

trust  for   Insurers (Ala.)     90 

Railroad  company,  whose  negligence  caused  loss,  cannot  escape  liability 

because   assured   collected   Insurance (Col.)   103 

Insurer  having  paid  loss  could  recover  full  amount  collected  by  Insured 
from  W,  where  less  than  insurance  paid,  regardless  of  basis  of  val- 
uation  taken  in   the   two  settlements (Eng.)   3S2 

In  action   for  damages  liability  is  not   reduced   by   Insurance (Ala.)   398 

Release   by    owner   does   not    extinguish    rights   of   Insurer   as   subrogee. 

where  not  made  until  after  payment  of  insurance (N.  C.)  437 

Where  Insurance  paid  equals  or  exceeds  loss  insurer  may  sue  W..(N.C.)   437 
Where   loss  caused  by  W  exceeds  insurance,  owner  is  proper  party  In 

action  against  W (N.  C).  437 

Liability  of  W  is  primary  and  that  of  insurer  is  secondary (N.  C.)  437 

W  has  right  to  require  that  all  insurers  be  made  parties  to  avoid  mul- 
tiplicity of  suits (N.    C.)   488 

Where  claim  against  W  was  assigned  to  insurer,   a  subsequent  release 

to  assignor  was  not  prejudice  insurer (N.   Y.)  459 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


Digiti 


zed  by  Google 


a  bios  Ob  OAi  aib  h 


Google 


•v;.:...,?:  ^ 


